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States.  February  Term,  1825^  By  Henry  Wheaton,  CouoieUor  at  Law.  Vo- 
lume  X  •^ 

In  cottformiiy  to  the  act  of  CMigreaof  the-Usited  Statee,  entitled,  **  An  act  foir 
the  eucouragement  of  learnln|»  by  iecvrinc  the  copies  of  ma|is,  chart%  and  booiuu 
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And  also  to  au  met,  entitled,  *  Ah  act  anppiemeutary  to  an  act, entitled,  an  act  for 
the  enconra^ment  of  learntng,  bj  eecnring  the  coplee  of  mepe,  charts,  and  books, 
to  the  authors  and  proprietors  of  sucli  ropiet,  during  the  timet  thereii^ mentioned. 
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The  Hon.  John  Marshall,  Chief  Justice. 

The  Hon.  Bush  rod  Washington,  Associate 
Justice. 

The  Hon.  William  Johnson^  Associate  Jus- 
tice. 

The  Hon.  Thomas  Todd,  Associate  Justice. 

The  Hon.  Gabriel  Duvall,  Associate  Justice. 

The  Hon.  Joseph  Story,  Associate  Tustice. 

The  Hon.  Smith  Thompson,  Associate  Justice. 

William  Wjrt,  Esq.  Attorney-General. 


JHemarandum. — Mr.  Justice  Todd  waii  absent 
during  the  whole  of  the  present  term,' from  indis- 
position. 
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continued  for  advisement  to  the  present  term, 
were  again  continued  for  advisement  to  the  next 
term. 
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[OoirtnTDno«A&  Law.   PaAonoy.] 
Watman  and  another  v.  Southabd  and  another. 

Coogrett  has,  by  tha  ooDititiitiaDt  ezdoiife  antbantj  to  reguUta  the 
pfooeadiDls  Id  the  Coum  of  the  Viiilad  Stattt ;  ftod  the  StalM 
neamhociiy^ocemfolthete  pfdoiwwHngi,  eieept  to  fiur  at  theB^ele 
pcocatt  actt  are  adopted  bj  Coogreit,  or  bj  the  Covrtt  of  the  Uni- 
ted States  under  the  authority  of  Coogrett. 

The  praeeedlagt  oo  ejieetttionty  and  other  proeetti  In  the  Courts  of  the' 
United  Staiet,  in  toiu  at  oommon  law,  are  to  be  tfaOiianie  in  each 
State,  respectlTelj,  as  were  used  In  the  Supreme  Court  of  the  State 
'  in  September,  1789,subject  to  such  alterations  and  additiiontas  the 
taid  Codrtt  of  the  United  Statea  mhy  make,  or  at  the  Supreme 
Court  of  the  United  States  shall  prescribe  bj  rale  to  the  other 

*  Courts. 

A  State  law  regulating  executions,  enacted  subsequent  to  September, 
1789,  b  not  api^cable  to  executions  Issuing  on  judgments  rendered 
hf  the  Courts  of  the  United  States,  unlets  ezprettlj  adopted  by 
the  regulationt  and  rulet  of  thote  Courtt. 

The  S4th  section  of  the  Judiciary  Act  of  1780,  c  SO.  which  proridei^ 
^thaltheJaws  of  the  sereral  States,  excepc,**  8m.  <*^  shall  be  regard- 
ed  at  rnlsfVAciittn  in  triato  at  eoMKm  law,  in  the  Courts  of  t^ 

.  United  Statet,  in  catet  where  they  apply,**  doet  not  apply  to  the 
prooetsandpraetice  of  the  Courtt.    It  b  a  mere  legitlatire  recog- 

VOL-X. 
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1825*         Ditto  ^f  ^  princtplet  of  oniTena]  jurispnid^ace,  m  to  the  op«ra- 

'VVajBiAB    TIm  fUtutes  of  iContockj  concerning  executions,  which'  reguire  the 

^▼*  plaintiff  to  eiidone  on  the  executioo  tliat  bank  notes  of  the  Bank 

^^'*'^^*'^       of  Kentnekj,  or  notes  af  the  Bankof  the  Commonwealth  of  Ken- 

tuckj  will  be  reteWed  in  pajment,  and,  on  hiareftisa],  authorize  the 

defendant  to  gife  a  replevin  bond  for  the  debt»|)Lyable  in  two  years, 

are  not  applicable  to  exccotlons  issuing  on  judgments  rendered  by 

the  Courts  of  the  United,  States. 

The  case  of  palmer  w.Allin,(7  Craneh^  550.)  reviewed  and  reconciled 

with  the  present  decision. 

This  cause  was  ceftified  from  the  Circuit  Court 
for  the  District  of  Kentucky,  upon  a  certificate  of 
a  division  of  opinion  between  the  Judges  of  that 
Court,  on  several  motions;  which  occurred  on  a 
motion  made  by  the  plaintiffs  to  quash  the  Mar- 
shal's return  on  an  execution  issued  on  a  judg- 
ment obtained  in  that  Court,  and  also  to  quash 
the  replevin. bond  taken  on  the  said  execution; for 
the  following  causes : 

1.  Because  the  Marshal,  in  taking  the  replevin 
bond,  and  making  said  return,  has  proceeded 
under  the  statutes  of  Kentucky,  in^relation  to  exe- 
cutions; which  statutes  are  not  applicable  to  er- 
ecutions  issuing  on  judgments  in  this  Court,  but 
the  Marshal  is  to  proceed  with  such  executions 
aceording  to  the  rules  of  the  common  law,  as 
modified  by  acts  of  Congress,  and  the  rules  of 
this  Court,  and  of  the  Supreme  Court  of  the 
United  States. 

2.  That  if  the  statutes  of  Kentucky,  in  relation 
to  executions,  are  binding  on  this  Court,  viz.  the 
statute  i^liieh  requires  the  plidittiff  to  endorser  <>n 
Ao  execution,  that  bank  notes  of  the  Bank  of 
Kefbtacky,  or  notes  pf  the  BanKof  the  CommQu- 
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wealth  of  Kentucky,  will  be  received  in  payment,    1825. 
or  that  the  defendant  may  replevy  the  de]bt  for  ^^^JJ^iI^ 
two  years^  are  in  violation  of  the  constitution  of  gj^ 
the  United  States,  and  of  the  State  of  Kentucky,  *"*«•* 
and  void. 

3.  That  all  the  statutes  of  Kentucky  which  , 
authorize  a  defendant  to  give  a  replevin  bond  in 
satisfaction  of  a  judgment  or  execution,  are  un- 
constitutional and  void. 

4.  Because  there  is  no  law  obligjatory  on  the 
said  Marshal,  which  authorized  or  justified  him  in 
taking  the  said  replevin  bond,  or  in  makin|r  the 
said  return  on  the  said  execution. 

The  Court  below  being  divided  in  opinion 
on  the  points  stated  in  the  motion,  at  the  re- 
quest of  the  plaintiffs,  the  tame  were  ordered  to 
he  certified  to  this  Court. 

The  cause  was  argued  by  Mr.  Cheoe$^  and  Mr.  MvAi^ 
Sergeawt^  for  the  plaintiffs ;  and  by  Mr.  Bibb,  and  l 
Mr.  Mimroei  for  the  defendants,  at  the  last  term. 

On  the  part  of  the  plaintiffs  it  was  insist«  d,  that 
the  executions  issued  by  the  Courts  6f  the  United 
States  for  the  District  of  Kentucky,  are  to  be 
regulated  and  governed  by  the  laws  of  the  United 
States,  and  not  by  the  laws  of  the  State  of  Ken- 
tucky. 

It  was  not  necessary  to  analyse  the  particular 
provisions  of  the  State  laws,  because  the  ques- 
tions that  would  arise  were  of  a  general,  nature, 
and  rendered  any  such  statement  unnecessary. 
These  questions  were, 

1,  Whether,  bv  the  eoni^titution  of  the  United 
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1835.    Stat609  CongreM  has  the  power  to  regulate  the 

~  __  proceedings  of  the  Federal  Courts  ? 
J^  2.  Whether  Congress  has  regulatedthose  pro^ 

ceedings,  and  in  whftt  manner  ? 

}•  That  Congress  has  the  power,  was  too  pliun 
to  admit  of  a  doubt.  If  they  have  not,  they  have 
no  power  at  dl,  and  the  whole  of  that  interesting 
portion  Of  the  constitution  is  inoperative.  The 
clause  in  question  is  the  third  article  of  the  con- 
stitution, which  establishes  and  regulates  the  ju- 
dicial power.  It  is  a  simple  text,  but  it  is  a  very 
comprehensive  one,  or  it  is  nothing.  It  does 
nothing  more,  in  termr,  than  authorize  Congress 
to  establish  Courts,  and  declare  the  cases  over 
which  they  shall  have  jurisdiction.  The  grounds 
of  decision  are,  of  course,  comprehended.  They 
are  to  ha  according  to  the  law  of  the  case.  The 
nuam  for  arriving  at  the  decision,  or  for  giving 
it  effect,  are  not  expressly  provided.  But  as.  the 
means  are  indispensable  to  the  attainment  of  the 
end,  which  is  the  administration  of  jvjustice,  they 
are  necessarily  included  in  the  grant;  and  the 
power  to  provide  them  is,  of  course,  implied  in 
the  power  to  establish  judicial  tribunals.  A 
Court  is  a  place  where  justice  is  judiciaUy  admi- 
nisterod.*  To  say  merely  that  Courts  should  be 
established,  would  be  entirely  idle.  To  say, 
therefore^  that  Courts  shall  be  established,  means 
that  all  the  needful  and  usual  incidents  to  Courts 
shall  i>e  established. 
This  proposition  was  so  eompietely  self-evi- 
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ment  or  illustration,  nor  to  require  any  aid  from 
the  clause  in  the  i|rst  article,  giving  Congress  ''"VT 
power  to  make  all  laws  necessary  and  proper  fw  ***"^ 
carrjring  into  execut^n  the  other  power  expressly 
granted,  or  vested  in  the  government  of  the  Uni- 
ted States,  or  in  any  department  or  officer  thereof. 
That  it  was  so  understood  is  plain,  from  the  fifth, 
sixth,  and  seventh  articles  of  the  original  amend- 
ments, which  are  limitations  of  the  genen^ity  of 
a  power  otherwise  unlimited. 

That  it  was  not  the  design  of  the  constitution 
finaUy  and  irrevocably  to  adopt  any  existing  sys^ 
tem  of  State  legislation  as  to  process,  by  refer- 
ence thereto,  ia  quite  certain,  because  there  is 
no  such  reference.  It  could  not  refer  by  impli- 
cation to  the  means  employed  in  the  State  Courts, 
because  they  were  many,  and  no  one  could  say 
which  was  referred  to.  It  would  have  been  un- 
wise, because  it  would  have  made  the  system  in- 
variable, and  capable  of  no  amendment.  It  could 
not  have  mbant  to  refer  to  the  varying  forms 
adopted  by  the. State  Courts,  for  it  was  impossi- 
ble to  anticipate  how  they  would  be  distrjibuted ; 
these  are  subjects  of  jurisdiction,  for  which  the 
State  institutions  could  afford  no  example,  be- 
cause they  had  no  such  tribunals,  the  jurisdiction 
being  exclusive ;  and  it  would  have  made  the  ex- 
istence of  the  national  judiciary  dependent  upon 
State  legislation. 

It  must,  therefore,  be  taken  for  granted,  that 
the  power  of  Congress  in  arranging  the  Federal 
judicial  tribunals^  and  the  me^ns  to  be  employed 
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1825.    by  them  for  effectuating  the  design  of  their  es- 


Wapnaa 


tablishmenty  was  plenary,  and  subject  to  no  ex- 
%r~"  ceptions  but  those  which  the  constitution  itself 
^^•**"*^  has  made.  The  acts  of  Congress,  to  be  referred 
to,  would  show  that  this  had  been  the  uniform 
understanding.  Nor  is  the  power  of  Congress 
on  this  subject  greater  in  cases  M'here  the  United 
States  are  a  party,  than  in  other  cases,  where  the 
controversy  is  between  individuals. 

2.  The  next  question  was,  what  had  been  done 
by  Congress? 

The  act  of  the  24th  of  September,  1 789,  c.20. 
established  the  jadieial  tribunals.  The  34th  sec- 
tion enacts,  that  ^'  the  laws  of  the  several  States, 
except  where  the  constitution,  treaties,  ol*  sta- 
tutes of  the  United  States  shall  otherwise  require 
or  provide,  shall  be  regarded  as  rules  of  decision 
in  trials  at  common  law  in  the  Coufts  of  the 
United  States,  in  cases  where  they  apply.''  But 
this  merely  gives  the  ground  of  decision ;  it  does 
not  give  the  means  of  attaining  the  decision,  or 
of  giving  it  effect. 

The  powers  of  the  Courts  are  conferred  by 
the  sections  from  13  to  17  inclusive.  The  Courts 
being  thus  established,  their  jurisdiction  defined, 
or  to  be  defined,  and  the  nature  of  their  proceed- 
ings distinguished,  the  power  to  issue  the  com- 
mon law  writs  of  mandamus  and  prohibition^ 
i»  vested  in  the  Supreme  Court  by  the  latter  part 
of  the  13th  section.  The  14th  section  then  gives 
them  power  to  issue  ^'  writs  of  Mcire  foMOMf  ha- 
beoiforpuif  and  all  other  writs  not  specially  pro- 
videdfbr  by  statute,  which  may  be  necessary  Tor 
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the  exerdfle  of  their  respective  jurisdictioiui,  and  18S5. 
agreeable  to  the  uaagea  and  principles  of-  law.'' 
This  is  to  l)e  taken  ad  rrferendumy  according  to 
the  function  they  were  to  perform.  They  were  to 
be  common  law  Courts,  proceeding  acconi^ng  to 
the  course  of  the  common  law,  with  power  to  issne 
writs  agreeably  to  the  principles  and  usages  of 
that  law.  The  common  law  remedies  were, 
therefore,  adopted  by  the  Judiciary  Act  of  1789, 
c.  20.  and  it  has  been  judicially  determined  that 
these  remedies  are  to  be  not  according  totheva^ 
rying  practice  of  the  State  Oourts,  but  accwding 
to  the  principles  of  the  common  law,  as  settled  in 
England/  This,  of  course,  is  to  be  understood 
with  the  exception  of  such  modifications  as  have 
been  made  by  acts  of  Con^ss,  the  .  rules  of 
Court  made  under  those  acts,  and  the  State  laws 
in  forcer  in  1789. 

The  18th  section,  considering  that  there  would 
be  an  immediate  right  of  execution  by  the  pre- 
vious provisions,  gave  a  limited  stay.  There  are 
further  provisions  to  the  same  effect  in  the  23d, 
24th,  and.25th  sections.  There  are  various  other 
provisions,  but  the  result  is,  in  all  but  the  excepted 
cases,  to  give  an  immediate  right  of  execution, 
6r  after  a  limited  delay. 

This  act  was  followed  immediately  by  the 
Process  Act  of  the  29th  of  September,  1789,  c.  21. 
The  second  section  enacts,  **  that  the  forms  of 
writs,  except  their  style,  and  modes  of  process,'* 
&c.  **  in  the  Circuit  and  District  Courts,  in  suits 

a  See  Robinion  ir.  Campbdl,  8  Wheai.  JEip.  221. 


Digitized  by 


Google 


•    ?• 


8  CAS£S  IN  THE  SUPREMfi  COURT 

18SS.  at  eommon  law,  shall  be  the  same  in  each  State 
respectively  as  are  now  used  or  allowed  in  the 
Supreme  Courts  of  the  s/ame."  The  act  was 
limited  to  the  end  of  the  next  session.  It  was 
continued  by  an  act  of  the  26th  of  May,  1790 ; 
and,  by  the  act  of  the  8th  of  May,  1792,  c.  1S7. 
[<xxvi.]  its  provisions  were  made  permanent. 

Whether  these  acts,  in  their  terms,  are  to  be 
understood  as  embracing  the  fwnu  of  process 
<mly,  or  also  as  describing  the  effect,  was  not,  per- 
haps, very  material  to  inquire..  The  words,  un- 
derstood in  their  natural  sense,  comprehend  the 
whole.  The  proviso  as  to  executions  shows  that 
they  were  so  understood.  But  it  is  entirely  cer- 
tain, that  by  the  conjoint  operation  of  the  Judi- 
ciary Act,  and  the  Process  Act,  the  means  to  be 
used  in  the  administration  of  justice,  as  to  their 
nature,  form,  and  effect,  were  fixed  up<Ai  a  per- 
manent basis;  subject  to  alteration  by  no  other 
legislative  power  than  that  of  Congress,  and  by 
the  power  given  to  the  Courts  of  the  United 
States  in  the  second  section  of  the  act  of  the 
8th  of  May,  1792,  c.  137.  [xxxvi.]  With  the  ex- 
ception.of  changes  since  made  by  Congress,  and 
by  die  Court,  the  remedies  now  to  be  used  are 
the  same  as  were  used  in  September,  1789. 
Whoever  would  know  what  are  the  remedies  in  a 
given  case,  must  inquire  what  they  were  in  the 
particular  State  at  that  time.  And  these  reme- 
dies are  of  exactly  the  same  efficacy,  and  have 
the  same  power  and  operation,'now  as  then..  Aliy 
thing  jshort  of  this  would  be  inadequate  to  the 
end  to  be  accomplished.    The  process  is  nothing 
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bat  for  the  effect.    The  Court  is  nothing  with*    1825. 
out  its  process.    To  leare  this  dependent  upon  ^»P^*^ 
State  legislation,  would  be  to  leave  the  adminis-       t. 
tration  of  justice  in  the  Federal  Courts  at  the  ^^^'^^^^^^ 
mercy  of  the  States.    Congress  has  made  many 
changes,  and  many  more  are  wanting.    The 
Courts  of  the  United  States  have  made  rules  for 
regulating  the  practice.     But  in  no  case  have 
changes  in  any  of  these  particulars  been  intro* 
duced.  into  the  Courts  of  the  Union,  either  by  the 
legislation  of  the  States,  or  the  rules  of  the  State 
Courts. 

But,  independent  of  these  general  considera* 
tions,  the  question  has  been  repeatedly  subjected 
to  judicial  determination  both  in  the  Circuit 
Courts  and  in  this  Court  Thus,  in  the  United 
8iate$t.  Wufntn^  it  was  held,. that  the  provision 
in  the  34th  section  of  the  Judiciary  Act  of  1789, 
c.  20.  making  the  State  laws  rules  of  decision  in 
the  Courts  of  (he  Union,  did  not  apply  to  the  pro- 
cess and  practice  of  the  Federal  Courts..  In 
CamjMXy.  Mobim&n}  th\B  Court  held,  that  the 
remedies  in  the*  Courfa»  of  the  United  States, 
both  at  cononon  law  and  in  equity,  are  to  be,  not 
according  to  the  fluctuating  practice  of  the  Stat§ 
Courts,  but  according  to  the  principles  of  com- 
mon law  and  equity  as  distinguished  and  defined 
in  that  country  firom  which  we  derive  our  know-* 
ledg^  of  those  principles.    The  case  of  Paimer 

a  1  GaUk.  Btp.  9. 18.    See  alto  l  PeieNl^  Bqt.  Ore.  CS. 
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1825.    V.  AUen^  also  confirms  the  principle  for  which 
the  plaintiffs  insisted. 

The  value  of  the  process  ot  execution  depends 
upon  the  time  when  it  may  be  had,  and  the  man- 
ner in  which  it  may  be  executed,  and  the  subjects 
upon  which  it  may  be  levied.  If  it  should  be 
asked,  whether  a  State  may  not  withdraw  certain 
kinds  of  property  fronp  execution,  the  answer 
would  be,  that  this  was  not  the  question  here, 
and  it  was  not  necessary  to  go  out  of  the  case. 
If  the  power  to  establish  a  judiciary  necessarily  in- 
clude the  power  to  confer  upon  it  the  authority 
to  use  the  needful  remedies,  it  must  certainly  be 
allowed  that  the  States  cannot  hinder  and  de- 
stroy the  process  of  execution.  Such  a  right  is 
wholly  incompatible  with  the  power  of  the  Union 
in'  Congress  assembled.  If  it  may  withhold  one 
process,  it  may  withhold  all.  If  it  can  modify, 
i.  e.  impair,  or  weaken,  the  efficacy  of  the  process, 
the  consequence  is  the  same.  The  Courts  would 
be  then  left  with  the  power  to  adjudicate,  but 
without  the  power  to  enforce  their  decisions. 
But  here  the  property  sought  to  be  reached  is 
subject  to  execution  by  the  laws  of  the  State ; 
and  where  the  end  is  permitted,  tlie  means  of 
attaining  it  must  be  left  free. 

It  waiSr  also  insisted,  that  the  statutes  of  Ken- 
tucky in  question  were  repugnant  to  the  consti- 
tution of  the  United  States,  as  impairing-  the  ob- 
ligation of  contracts,  and  as  being  tender  laws. 
Rut  as  the  Court  intimated  that  thv  cause  might 

n  T  CrnniiKn  Rfo.  5.^0. 
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be  upon  the  other  points,  the  argument  qpon  the    1825. 
constitutionality  of  the  act  was  not  pressed.  ^w^"^^ 

On  the  part  of  the  defendants  it  was  insisted,   ^    ▼. 

1.  That  Congress  has  no  power,  under  the 
constitution,  to  enact  an  execution  law,  govern-^ 
ing  the  substance  of  the  proceedings  on  execu- 
tions from  the  Federal  Courts,  in  suitisi  between 
private  individuals. 

2.  That,  supposing  Congress  to  possess  such 
a  power,  it  could  not  delegate  its  authority  to  the 
Supreme  and  other  Courts  of  the  United  States. 

3.  That  the  acts  of  Congress  applicable  to 
this  subject,  do  not  attempt  to  delegate  that  au- 
thority to  the  C(^urts  of  the  Union. 

4.  That  Congress  has  not  attempted  to  esta- 
blish a  unif6rm  execution  law  throughout  the  Uni- 
ted States,  nor  adopted  the  laws  of  the  States 
in  force  at  any  particular  period,  but  left  the  pro- 
cess of  execution^  to  be  regulated  from  time  to 
time  by  the  local  State  laws. 

In  support  of  the  first  point,  a  distinction  was 
drawn  between  cases  arising  from  the  character 
of  the  parti$%  auch  as  citizens  of  difierent  States, 
aliens,  &c.  and  cases  arising  from  tlie  nature  of 
thte  controversy,  as  involving  the  constitution, 
laws,  and  treaties  of  the  Union,  and  over  which 
the  Federal  Courts  had  either  an  original  or  ap- 
pellate jurisdiction, ,  The  first  class  Qf  ciases 
aroBe  either  under  foreign  or  municipal  law, 
w]|pich  must  be  applied  as  the  rule  of  decision. 
The  remedy  followed  as  a  part  of  the  local  law 
of  the  State  where  the  suit  was  brought.  It  waK 
not  necessary  for  Confrreps  to  exercise  any  legis- 
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1825.  Ik^e  power  over  thifli  class  of  cases,  as  it  was 
OTerMbe  other,  depending  upon  the  constitutioni . 
laws,  and  treaties  of  the  Union.  The  grant  of 
judicial  power  was  here  more  extensive  than  the 
legislative.  It  was  not  necessary  that  Congress 
should  have  the  power  of  establishing  a  civil  code 
for  the  decision  of  this  class  of  cases.  Neither 
was  it  necessary  that  Congress  should  regulate 
the  substance  of  the  reme^fies,  which  might 
safeLy  be  left  to  the  State  legislatures,  sq  long  as 
they  made  no  laws  prohibited  by  the  constitution 
respecting  contracts.  The  power  delegated  in 
the  third  article  of  the  constitution  was  exclusively 
judicial,  and,  therefore.  Congress,  whose  powers 
are  legislative  only,  are  necessarily  excluded. 
The  power  given  to  Congress  in  the  first  article, 
<<  to  constitute  tribunals  inferior  to  the  Supreme 
Court,"  does  not  include  the  power  of  regidating 
the  remedies  as  to  this  class  of  cases.  In  making 
these  regulations.  Congress  must  either  have  the 
power  to  authorize  the  selling  all  property  under 
the  process  of  the  Federal  Courts,  or  it  is  restrict- 
ed to  such  as  the  State  legislatures  think  fit  to 
subject  to  execution.  If  the  former,  the  power 
includes  an  extensive  control  over  the  civil  legis- 
lation of  the  States  as  to  property  and  contracts., 
which  the  constitution  never  contemplated.  If 
the  latter,  it  is  an  illusory  power,  since,  if  the 
States  may  exempt  from,  or  subject  to,  execution, 
in  their  discretion,  they  may  «lso  regulate  the 
manner  of  levjring  it  in  all  other  respects.  As 
to  the  power  to  make  all  laws  necessary  and  pro» 
per  to  carry  into  effect  the  other  powers,  &c.  it 
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applied  only  to  those  conferred  for  national  pur-  1825. 
poses,  and  not  to  mere  judicial  power,  which 
must  be  exercised  according  to  the  municipal 
law  applicable  to  the  c^se.  Congress  had  so  de- 
termined, in  the  34th  section  of  the  Judiciary 
Act,  by  which  the  Btat^  laws  were  made  **  rules 
of  decision  in  trials  at  common  law  in  the  Courts 
of  the  United  States,  in  cases  where  they  apply." 
They  do  apply  in  the  decision  of  all  controver- 
sies between  citizens  of  different  States,  or  be- 
tween aliens  and  citizens. 

2.  In  support  of  the  second)>oint,  that  Congress 
could  not  delegate  its  authority  of  regulating 
process  (whatever  might  be  the  extent  of  it)  to 
the  Courts  of  the  Union,  it  was  argued,  that  by 
the  general  principles  of  aU  free  and  limited  go- 
vernment, as  well  as  the  particular  provisions  of 
the  Federal  constitution,  the  legislative,  execu- 
tive, and  judicial  powers,  are  vested  in  separate 
bodies  of  magistracy.  All  the  legislative  power 
is  vested  exclusively  in  Congress.  Supposing 
Congress  to  have  power,  under  the  clause,  for. 
making  aU  laws  necessary  and  proper,  &c.  to 
make  laws  for  executing  the  judicial  power  of 
the  Union,  it  cannot  delegate  such  power  to  tLe 
judiciary.  The  rules  by  which  the  citizen  shall 
be  deprived  of  his.  liberty  or  property,  to  enforce 
a  judicial  sentence,  ought  to  be  prescribed  and 
known;  and  the  power  to  prescribe  such  rules 
belongs  exclusively  to  the  legislative  department. 
Congress  could  not  delegate  this  power  to  the 
judiciary,  or  to  any  other  department  of  the  gtf- 
yemment.    The.  right  to  liberty  and  proper^  is  a 


Digitized  by 


Google 


14  CASES  IN  THE  SUPREME  COURT 

1815.  sacred  vested  right  under  the  x^onstitution.  and 
laws  of  .the  Union  and  States.  The  regulations 
by- which  it  is  to  be  devested,  for  the  purpose  of 
enforcing  the  performance  of  contracts,  are  of 
vital  imporiance  to  the  citizen.  The  power  of 
making  such  regulations  is  exclusively  vested  in 
the  legislative  department,  by  all  out  /constitu- 
tions, and  by  the  general  spirit  and  principles  of 
all  free  government.  It  is  the  office  of  the  legist 
lator  to  prescribe  the  rule,  and  of  the  Judge  to 
apply  it ;  and  it  is  immaterial  whether  it  respects 
jthe  right  in  controversy,  or  the  remedy  by  which 
it  is  to  be  enforced.  The  mere  forms  and  style 
of  writs,  and  other  process,  may,  indeed,  be  regu- 
lated by  the  Goults,  but  the  regulation  of  the 
substantive  part  of  the  remedy  belongs  to  the 
legislature.  The  power  to  establish  Courts^ 
with  the  jurisdiction  defined  by  the  constitu- 
tion, does  not  involve,  by  necessary  implication, 
the  authority  of  delegating  any  portion  or  inci- 
dent of  that  power  to  the  Courts  themselves. 
That  authority  is  not  expressly  given ;  conse- 
quently it  does  not  exist. 

3.  Congress  has  not,  in  fact^  delegated  this  au- 
thority to  the  Court.  The  several  Process  A  cts 
passed  by  Congress,  regulate  the  forfns  only ; 
they  give  to  the  Courts  the  power  to  regulate  the 
forms  only.  The  expressions ,  in  the  2d  secttpn 
of  the  act  of  1792,  c.  iST.  [xxxvi.]  <<  subject, 
however,  to  such  alterations  as  the  said  Courts 
respectively  shall,  in  their  discretion,  deem  expe- 
dient, or  to  such^regulaitions  4UI  the  Supreme 
Court  of  the  United  States  shall  think  proper. 
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from  time  to  time,  hy  nile,  to  preseribe  to  any    1825. 
Circuit  or  District  Court,"  apply  only  to.  <^  the 
forms  of  writs,  executions;  and  other  process, 
aiicl    the  forms  and  modes  of  proceeding  in 
suits." 

Every  Court  has,  like  every  other  pufclic  politi- 
cal 4>ody,  the  power  necessary  and  proper  to  pro- 
vide for  the  orderly  conduct  of  its  business. 
This  may  be  compared  to  the  separate  power 
which  each  house  of  Congress  has  to  determine 
the  rules  of  its  proceedings,  and  to  punish  con- 
tempts.   This  is  altogether  .different  from  the 
general  legislative  power,  which  Congress  cannot 
delegate,  and  never  has  attempted  to  delegate,  to 
either  house,  separately,  or  to  the  executive  and 
judicial  departments  of  the  government.    To 
construe  the  power  to  regulate  the  forms  of  pro- 
cess and  modes  of  proceeding,  into  a  power  in 
the  Courts  to  make  execution  laws,  would  be  ta 
suppose  Congress  intended  to  violate  the  consti- 
tution, by  delegating  their  legislative' power  to  the 
judiciary.    The  laws  of  the  Stetes  on  the  subject 
of  executions  are  various    and  contradictory. 
Did  Congress  mean  to  give  to  this  Court  the 
power  to  make  a  uniform  execution  law  through- 
out the  Union,  or  to  adopt  the  common  law  of 
Eagland,  and  thus  to  repeal  the  statutes  of  all 
the  Stiites  regulating  what  shall,  and  what  shall 
'  not,  be  subject  to  execution  ?    The  forms  of  pro- 
cess are  distinct  from  the  rightfc  and  duties  to  be 
obMrved  in  their  execution.    The  usual  form  of 
a^/a.  is  a  mandate  to  the  Marshal  to  make  the 
money  of  the  goods  and  chattels  of  the  dofend- 
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1825.  ant ;  bot  what  property  may  or  may  liot  be  lefied, 
and  how,  and'  when,  and  where  it  ia  to  be  sold, 
ai^d  whether  the  fame  is  subject  to  redemption 
by  the  debtor,  are  aU  of  the  substance  of  the  re- 
medy. 

4.  In  support  of  the  position  that  Congress  in- 
tended to  leave  the  process  of  execution  to  be 
regulated  from  time  to  time  hy  the  State  laws, 
it  was  argued,  that  the  Process  Act  of  1792,  c. 
137.  [xzzvi.]  omits  the  words  contained  in  the 
2d  section  of  the  Process  Act  of  1789,  c.  21., 
^^  amdmodei  i^  procuB^^^^  used  after  the  words 
^^  forms  of  writs  and  executions,"  &c    The  ex« 
pressions  which  seem  to  oc<»ipy,  in  the  act  of 
1792,  the  place  of  these  omitted  words  aire  die 
following.:  <<  and  modes. of  proceeding  in  suits," 
which  are  too  unequivocal  to  require  conunent. 
^'  Modes  of  praceeding  in  suits,"  niade  use  of 
in  Connexion  with  the  preceding  words,  ^  writs, 
executions,"  &c.,  plainly  refer  to  those  acts  in 
Court  which  relate  to  the  determination  of  the 
controversy^  in  opposition  and  contradistinction 
to  the  forms  of  the  mesne  process,  and  also  of . 
the  process  of  execution  by  which  the  judgment 
is  enforced  after  the  termination  of  the  suit. 
Proceedings  after  judgment  are  always  distin*^ 
guished  by  law  writers,  both  from  the  mesne-pro- 
cess,  and  from  the  proceedings  in  the  suit.' 
There  is  a  plain  difference  between  the  forms  of 
writs,  and  their  effects,  jrith  the  powers  and  du* 
ties  conferred  under  them ;  betweiBn  the  modes 

//  .s  JV.  Cmam:  c.  24.25.  W. 
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of  proceeding  in  raita^  and  the  laws  of  execution    1825. 
to  enforce  the  judgment.    The  only  clause  in  the 
Process  Act  of  1789,  c.  2h  which  favoured  the 
notion  that  it  was  the  intention  of  Congress  to 
prescribe  the  effect  of  any  writ  of  execution,  had 
been  omitted  in  the  Process  Act  of  1792^  c  137. 
[xxxvi.]    The  com&huling  paragraph  in  the  2d 
section  of  the  act  of  1789,  c.  21.  ''  and  be  at 
liberty  to  pursue  the  same,  until  a  tender  <^  the 
debt  and  costs  in  gold  and  silver  shall  be  made,? 
was  entirely  omitted  in  the  subsequent  act«  And 
the  circumstance  of  this  act  hairing  been  ccmfined 
in  its  duration  to  one  year,  and  that  at  the  two 
succeeding  t  essions  it  had  been  continued  for  the 
same  term  only,  and  when  the  permanent  Bct 
was  passed,  this  clause,  as  well  as  the  indefinite 
expression,  *^  modes  of  process,"  were  both  ex- 
cluded, showed  that  they  were  purposely  ex- 
cluded, so  that  ho  effect  should  l^e  given  t6  writa 
of  execution,  other  than  what  they  would  receive 
from  the  local  laws  of  the  States. 

The  provision  in  the  34th  section  of  the  Judi- 
ciary Act  of  1789,  c.  20.,  making  the  State  laws 
rule0  of  dedsion  in  cases  where  they  apply^  fur- 
nishes the  rules  by  which  this  case  is  to  be  de- 
termined. The  question  is,  whether  the  Marshal 
has  conducted  himself  according  to  law  in  exe- 
cuting this  process.  The  mere  form  of  the 
writ  is  insufScient  to  determine  it.  If  yott  apply 
the  State'  execution  laws  as  existing  in  1789,  or 
1792,  nearly  all  the  western  States  will  be  left 
without  an  execution  law  applicable  in  the  Fede- 
ral Courts,  siipce  they  wer0  admitted  into  the 
VouX  8 
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Union  subsequent  to  the  enactment  of  the  Pro- 
cess Acts. 

Congress  has  itself  given  a  legislative  exposi- 
Southard.  ^^^  ^f  tj|^  ^^^^  ^ow  in  question,  evidently  cour 
sidering  the  execution  laws  of  the  States  to-  be 
the  laws  of  execution  for  the  Federal  Courts. 
By  the  Judiciary  Act  of  1793,  c.  167.  [xxii.]  s. 
8.,  it  is  provided,  "  That  where  it  is  now  required 
by  the  laws  of  any  State,  that  goods  taken  in 
execution  on.  a  writ  of  fieri  facias  j  shall  be  ap* 
praised  previous  to  die  sale  thereof,"  the  like  pro- 
ceedings are  to  be  had  on  executions  issuing  out 
of  the  Courts  of  the  United  States.  So,  also,  by 
the  act  of  May  7,  1800,  c.  199.  [xxv.]  regulating 
sales  of  lands,  on  judgroentd  obtained  by  the 
United  States,  it  is  enacted,  (sec.  1.)  '^  That 
where  the  United  States  shall  have  obtained 
judgment  in  civil  actions  brought  in  those  States 
wherein,  by  the  laws  and  practice  of  such  States, 
lands,  or  other  reed  estate,  belonging  to  the 
debtor,  are  delivered  to  the  creditor  in  satisfac- 
tion of  such  judgment,"  &c.  the  Marshal  is  to 
proceed  to  sell  at  public  auction^  and  to  execute 
a  grant  to  the  highest  bidder.  These  legislative 
expositions  wel'e  made  long  before  the  present 
case  arose,  and  are  as  binding  in  fixing  the 
sense  of  the  legislature  as  any  declaratory  act 
which  Congress  could  make  on  the  subject. 

The  Process  Acts  regulate  the  forms  of  writs^ 
and  the  modes  of  proceeding  in  suits^  and  give 
the  Courts  the  power  to  alter  both.  The  14th 
section  of  the  Judiciary  Act  of  1789,  c.  20.  gives 
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to  the  Courts  power  to  itoUe  writs  ^^  necessary  1825- 
for  the  exercise  of  their  respective  jurisdictions,  "^^^'^^^ 
and  agreeable  to  the  princijples  and  usages  of 
law."  Where  a  Court  has  issued  the  execution, 
according  to  the  form  provided  under  the  Process 
Acts,  it  has  done  all  that  is  authorized  by  the 
14th  section  of  the  Judiciary  Act,  and  by  the 
Process  Acts.  The  rule  which  is  to  govern  the 
manner  of  levying  the  execution,  is  to  be  found 
in  the  34th  section  of  the  Judiciary  Act.  Va- 
rious regulations  prevail  in  the  States,  as  to  what 
property  is  liable  to  execution.  In  some,  lands 
are  exempt,  except  upon  an  elegit ;  in  others, 
certain  personal  property  is  exempt ;  in  all,  the 
€a.  Hik  is  variously- modified.  How  are  all  these 
conflicting  regulations  to  be  reconciled,  but  by  re- 
flbrting  to  the  wise  and  safe  provision  contained 
in  the  .34th  section  of  the  Judiciary  Act,  which 
gives  the  same  rule  as  to  the  substance  of  the 
remedy  which  applies  to  the  right  in  controversy, 
and  the  same  for  the  Federal  Courts  as  is  4ised 
at  the.time  ii^  the  State  Courts  ? 
.  To  the  argument  which  had  been  urged  for 
the  plaintiffs,  tkat,  upon  the  supposition  that  exe- 
cutions from  the  Federal  Courts  are  to  be  regu- 
lated by  the  local  laws  in  each  Stat^,  the  fitate 
legislatures  might  entirely  defeat  the  adminis^ 
tratioA  of  justice  in  those  Courts,  by  exempting 
all  property  from  execution,  it  was  answered,  that 
Congress  (supposing  them  to  possess  the  constf- 
tuticmal  power)  might,  at  any  time,  apply  an  ef- 
fectual Iremedy  \>y  enacting  a  uniform  law  on  the 
subject ;  and  that,  in  the  metm.  time*  all  regula- 
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1825.  tions  made  by  the  States,  must  apply  equally  to 
^y^l^^^  their  own  Courts ;  and  it  was  an  inadmissible  and 
r.  extravagant  supposition!  that  any  State  wcdd 
thus  entirely  suspend  the  course  or  ci^il  justice. 
It  was  the  province  of  every  sovereign  legislar 
ture  to  regulate  it,  so  far  as  the  [society  had  not 
surrendered  that  right  to  another  power.  In  the 
present  instance^  even  supposing  the  constitution 
to  be  silent  on  the  subject,  Congress  had  shown 
a  disposition  to  leave  to  the  States  the  power  of 
regulating  it,  except  as  to  cases  arising  under  the 
constitution,  laws,  and  treaties  of  the  Union,  and 
of  peculiar  federal  cognizance,  and  excepting 
that  general  power  of  regulating  the  forms  of 
process,  and  proceedings,  which  is  essential  to 
every  Court  of  justice. 

The  cause  was  continued  to  the  present  ^term 
for  advisement. 

"^m***  ^^"  Chief  Justice  Marshall  delivered  the 
opinion  of  the  Court;  and,  after  stating  the  case, 
proceeded  as  follows : 

Some  preliminary  objections  have  been  made 
by  the  counsel  for  the  defendants,  to  t)ie  manner 
in  which  these  questions  are  brought  before  the 
Court,  which  are  to  be  disposed  of  before  the 
questions  themselves  can  be  considered. 

It  is  said  that  the  proceeding  was  ex  parte. 
The  law  which  empowers  this  Court  to  take  cog- 
nizance of  questionJ9  adjourned  from  a  Circuit, 
gives  jurisdiction  over  the  single  point  pn  which 
the  Judges  were  divided,  not  over  the  whole 
cause*    The  inquiry,  therefore,  whether  the  |MUh- 
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ties  were  properly  before  the  Circuit  Covatt^  can-    1825* 
ii6t  be  made^  at  this  time,  in  this  place.  ^mmam 

The  defendants  also  insist,  that  the  judgment,  ^^^ 
the  executicm,  and  the  return,  ought  to  be  stated, 
inorder  to  enable  this CQurt*to  decide  the  queii>- 
tion  which  is  adjoumea. 

But  the  questions  do  not  arise  on  the  judgmentf 
or  the  execution ;  and,  so  far.  as  they  depena  on 
the  return,  enough  of  that  is  stated,  to  show  the 
Courts  that  the  Marshal  had  proceeded  according 
to  the  late  laws  of  Kentucky.  In  a  general  ques- 
tion respecting  the  obligati6n  of  these  laws  on 
the  officer,  it  is  immaterial  whether  he  has  been 
exact,  or  otherwise,  in  his  obsenrance  of  them. 
It  is  the  principle  on  wLich  the  Judges  were  divi- 
ded, and  that  alone  is  referred  to  this  Court. 

In  arguing  the  first  question,  the  plaintiffii  con- 
tend, that  ihe  common  law,  as  modified  by  acts  of 
Congress^  and  the  rules  of  this  Court,  and  of 
the  Circuit  Court  by  which  ihe  judgment  was 
rendered,  must  govern  the  officer  in  all  his  pro? 
ceedings  upon  . executions  of  -every  description. 

One  of  the  counsel  for  the  defendants  insists,  CMgrMt  kn 
that  Congress  has  no  power  over  executions  uir'tu  7^ 
issued  on  judgments  obtained  by  individuals ;  and^T  %   um 
that  the  authority  of  the  States,  on  this  subject,  utaM.  "^  ^ 
remains*  unaffected  by  the  constitution.    That  ^ 
the  government  of  the  Union  cannot,  by  law, 
regulate  the  ^nduct  (tf  its  officers  in  the  service 
of  executions  on  judgments  rendered  in  the  Fede- 
ral Courts ;  but  that  the  Btatd^^  legislaturer  retain 
complete  authority  oyer  them. 
The  Court  .cannot  accede  to  this  novel  eon- 
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1825.  Btructioii.  The'  constijtution  concludes  its  enu- 
meration of  granted  powers,  with  a  clause  autho- 
rizing Congress  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers  vested 
by  this  constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer 
thereof.  The  judicial  department  is  invested 
with  jurisdiction  in  certain  specified  cases,  in  all 
which  it  has  power  to  render  judgment. 

That  a  power  to  make  laws  for  carrying  into 
execution  all  the  judgments  which  the  judicifd 
department  has  power  to. pronounce,  is  express- 
ly conferred  by  this  clause,  seems  to  be  one  of 
diose  plain  propositions  which  reasoning  cannot 
retader  plainer.     The  terms  of  the  clause,  neither 
Inquire  nor  admit  of  elucidation.    The  Court, 
therefore,  will  only  say,  that  no  doubt  whatever 
is  entertained  on  the  power  of  Congress  oyer  the 
subject.     The  only  inquiry  is,  how  far  has  this 
power  been  exercised  ? 
iiI^o"ihVj«:     The  13th  section  of  the  Judiciary  Act  of  1789, 
ml't-wrauf ^«  2^-  describes  the  jurisdiction  of  the  Supreme 
cJultl'of  the  Courty  and  grants  the  power  to  issue  writs  of  pro- 
u.  s.  to  iMue  iiibitjQii  g^ji^  mandamus,  in  certain  specified  ca- 
t»oo,miweiiasges.    The  14th  scction  enacts,  "  that  all  the  be- 
fore mentioned  Courts  of  the  United  States  shall 
have  power  to  issue  writs  of  icire  fadoiy  hdbeoB 
carpus^  and  all  other  writs  not  specially  provided 
by  statute,  which  may  be  necessary  for  the  exer- 
cise of  their  rf^ftpective  jurisdictions,  and  agreea- 
ble to  tne  principles  and  usages  of  law."    The 
17th  section  authorizes  the  Courts  ^^  to  make  all 
necessary  rules  for  the  orderly  conducting  busi- 
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Hess  ill  the  said  Courte ;''  and  the  18th,  empow-    1825. 
era  a  Court  to  suspend  execution,  in  order  to  giye 
time  for  granting  a  new  trial. 

These  sections  have  been  relied  on  by  the  coun- 
sel for  the  plaintiffs. 

The  words  of  the  14lh  are  understood  by  the 
Court  to  comprehend  executions.  An  execution 
is  a  writ,  which  is  certainly  *'  agreeable  to  the 
principles  tmd  usages  of  law." 

There  is  no  reason  for  supposing  that  the  gene* 
ral  term  ''writs,"  is  restrained  by  the  words, 
"  which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions,"  to  original  pro- 
cess, or  to  process  anterior  to  judgments.    The 
jurisdiction  of  a  Court  is  not  exhausted  by  the 
rendition  of  its  judgment,  but  continues  until 
that  judgment  shall  be  satisfied.    Many  questions 
arise  on  the  process  subsequent  to  the  judgment, 
in  which  jurisdiction  is  to  be  exercised.     It  is, 
therefore,  no  unreasonable  extension  of  the  wprds 
of  the  act,  to  suppose  an  execution  necessary  for 
the  exercise  of  jurisdiction.    Were  it  even  true, 
that  jurisdiction  could  technically  be  said  to  ter- 
minate with  the  judgment,  an  execution  would 
be  a  writ  necessary  for  the  perfection  of  that 
which  was  previously  done ;  and  would,  conse- 
quently, be  necessary  to  the '  beneficial  exercise 
of  jurisdiction.     If  any  doubt  could  exist  on  this 
sul^ect,  the  18th  section,  which  treats  of  the  au- 
thority of  the  Court  over  its  executions  as  actu- 
ally existing,  certainly  implies,  that  the  power  to 
issue  them  had  been  granted  in  the  14th  section. 
The  same  implication  is  afforded  by  the  24tb 
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182S.  an«!-  25th  sectionB,  both  of  which  proceed  on  the 
idea  that  the  power  to  issue  writs  of  execution 
wfU9  in  possession  of  the  Courts.  So,  too,  the 
Process  Act,  which  was  depending  at  the  same 
tiine  with  the  Judiciary  Act,  prescribes  the  forms 
of  executions,  but  does  not  give  a  power  to  issue 
them. 

On  the  clearest  principles  of  just  construction, 
then,  the  14th  section  of  the  Judiciary  Act  must 
be  understood,  as  giving  to  the  Courts  of  the 
Union,  respectively,  a  power  to  issue  executions 
on  their  judgments. 

But  this  section  provides  singly  for  issuing  the 

writ,  and  prescribes  no  rule  for  the  conduct  of 

the  officer  while  obeying  its   mandate*    It  has 

been  contended,  that  the  34th  section  of  the  act 

supplies  this  deficiency. 

Tii«s4tb  Mc-     That  section  enacts,  **  that  the  laws  of  the 

dida%  Act '^several  States,  except  where  the  constitation^ 

d^notap^rtroaties,  or  statutes,  of  the  United  States,  shall 

Ili^tSSSrrf  otherwise  requir**  or  provide,  shall  pe  regarded 

tiM  Court!.     ^  rides  of  decision  in  trials  at  common  law,  in 

the  Courts  of  the  United  States,  in  cases  where 

they  apply.*' 

This  section  has  never,  so  far  as  is  recollected^ 
received  a  construction  in  this  Court ;  but  it  has, 
we4[>elieve,  been  generally  considered  by  gentle- 
men of  the  profession,  as  furnishing  a  rule  to 
guide  the  Court  in  the  formation  of  its  judg- 
ment; not  one  for  carrying  that  judgment  into 
execution.  It  is  ^'  a  rule  of  decision,"  and  the 
proceedings  after  iudgment  are  merely  ministe- 
riali^    It  is,  toor  ''  a  rule  of  decision  in  triahi  at 
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common  law ;"  a  phrase  which  presents  clearly  1825. 
to  the  mind  the  idea  of  litigation  in  Court,  and 
could  never  occur  to  a  person  intending  to  de- 
scribe an  execution,  or  proceedings  after  judg- 
ment, or  the  effect  of  those  proceedings.  It  is 
true,  that  if,  after  the  sendee  of  an  execution,  a 
question  respecting  the  legality  of  the  proceed- 
ing should  be  brought  before  the  Goiirt  by  a  re- 
gular suit,  there  would  be  a  trial  at  commcm  law; 
and  it  may  be  said^  that  the  case  provided  for  by 
the  section  would  then  occur,  and  that  the  law 
of  the  State  would  furnish  the  rule  for  its  de- 
cision. 

But,  by  the  Tirords  of  the  section,  the  laws  of 
the  State  furnish  a  rule  of  decision  for  those 
cases  only  *\  where  they  apply ;''  and  the  ques- 
tion arises,  do  they  apply  to  such  a  case  ?  In 
the  solution  of  this  question,  it  will  be  necessary 
to  inquire  whether  they  regulate  the  conduct  of 
the  officer  serving  the  execution  ;^for  it  would  be 
contrary  to  all  principle  to  admit,  that,  in  the 
trial  of  a  suit  depending  on  the  legality  of  an 
f  ificial  act,  any  other  law  would  apply  than  that 
which  had  been  previously  prescribed  for  the 
government  of  the  officer.  If  the  execution  is 
governed  by  a  different  rule,  then  these  laws  do 
not  apply  to  a  case  depending  altogether  on  the 
regularity  of  the  proceedings  under  the  execu- 
tion. If,  for  example,  an  officer  take  the  pro- 
perty of  A.,  to  satisfy  an  execution  against  B., 
and  a  suit  be  brought  by  A.,  the  question  of  pro- 
perty must  depend  entirely  on  the  law  of  the 
State.    But  if  an  execution  issue  against  A.,  as 
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1825.  he-supposesi  irregularly,  or  if  the  officer  should 
be  Bupposed  to  act  irregularly  in  the  performance 
of  his  duty,  and  A.  ehould,  in  either  case,  pro- 
ceed against  the  officer,  the  State  laws  will  give 
no  rule  of  decision  in  the  trial,  because  they  do 
not  apply  toihe  caise,  unless  they  be  adopted  by 
this  section  as  governing  executions  on  judg- 
ments rendered  by  the  Courts  of  .the  United 
States.  Before  we  can  assume,  that  the  State 
law  applies  to  such  a  case,  we  must  show  that  it 
governs  the  officer  in  serving  the  execution  ;  and, 
consequently,  its  supposed  application  to  such  a 
case  is  no  admissible  argument  in  support  of  the 
proposition  that  it  does  govenl  the  execution. 
That  proposition,  so  far  as  it  depends  on  the 
construction*  of  the  34th  section,  has  already 
been  considered  ;  and  we-  think  that,  in  framing 
it,  the  legislature  could  not  have  extended  its 
views  beyond  the  judgment  of  the  Court. 

The  iS4tK  section,  then,  has  no  application  to 
the  practice  of  the  Court,  or  to  the  conduct  of 
its  offiQcr,  in  the  service  of  an  execution. 

The  17th  section  would  seem,  both  from  the 
context  and  from  the  particular  words  which  have 
been  cited  as  applicable  to  this  question,  to  be 
confined  to  business  actually  transacted  in  Court, 
and  not  to  contemplate  proceedings  out  of 
Court. 

The  act  to  ^*  regulate  processes  in  the  Courts 
of  the  United  States,^'  passed  in  1789,  has  also 
been  r^erred  to.  It  enacts,  ^'  that  until  farther 
provision  shall  be  niade,  and  except  where  by 
this  act,  or  other  statutes  of  the  United  States^ 
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18  Otherwise  provided,  the  forms  of  writs  and    1825. 
executions,  except  their  style,  and  modes  of  pro-  ^JJ][^J^JJ^ 
cess,  in  the  Circuit  and  District  Courts,  in  suits        w\ 
at  common  law,  shall  t>e  the  san^e  in  each  State     ^**^  ' 
respectively,  as  are  now  used  in  the  Supreme 
Courts  of  the  same. 

This  act,  so  far  as  spects  the  writ,  is  plainly 
confined  to  form.  Bi  ibrm,  in  this  particular,  it 
has  been  argued,  has  much  of  substance  in  it, 
because  it  consists  of  the  langiiage  of  the  writi 
which  specifies  precisely  what  the  officer  is  to 
do.  His  duty  is  prescribed  in  the  writ^  and  he 
has  only  to  obey  its  mandate. 

This  is  certainly  true,  so  far  as  respects  the 
object  to  be  accomplished,  but  not  as  respects  the 
manner  of  accomplishing  it.  In  a^./2«,  for  ex- 
ample, the  officer  is  commanded  to  make  of  the 
'goods  and  chattels  of  A.  B.  the  6um  of  moneys 
specified  in  the  writ ;  and  this  sum  must,  of 
course,  .be  made  by  a  sale.  Bui  the  time  and 
manner  of  the  sale,  and  the  particular  goods  and 
chattels  which  are  liable  to  the  execution,  un- 
less, indeed,  all  are  liable^  are  not  prescribed. 

To  **  the  forms  of  writs  uid  exeicutions,^'  the 
law  adds  the  words,  **  and  modes  of  process^' 
These  words  must  have*  been  intended  to  com- 
prehend something  more  than  ''the  forms  of 
writs  and  executions."  We  hAte  not  a  right  to 
consider  them  as  mere  tautology.  They  have  a 
meaning,  and  ought  to  be  allowed  an  opesation 
more  extensive  than  the  preceding  words.  The 
term  is  applicable  to  writs  and  executions,  but.k 
is  also  applicable  to  ever/ step  taken  in  a  cauM. 
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1825.  It  indicateB  the  progresBive  course  of  t&e  buai* 
^'^^^^  i^ew  from  its  commencement  to  its  termination ; 
j^^ .  md  "  modes  of  process^*  may  be  considered  as 
equivalent  to  mo4es  or  manner  of  proceeding* 
If,  by  the  word  process,  Congress  had  intended 
nothing  more  than  a  general  phrasci  which  might 
cpmprehend  every  other  paper  issuing  out  of  a 
Court,  the  language  would  most  probably  have 
resembled  that  of  the  first  section,  where  the 
word  ''  processes,^'  Aot  **  process,"  is  used  in 
that  sense.  But  the  introduction  of  the  word 
''modes,"  and  the  change  of  the  word  ''pro- 
cesses" for  "  process,"  9eem  to  indicate  that 
the  word  was  used  in  its  more  extensive  sensci 
as  denoting  progressive  action ;  a  sense  belong- 
ing to  the  noun  in  the  singular  number,  rather 
than  in  the  sense  in  which  it  was  used  in  the  first 
section,  which  is  appropriate  to  the  same  noun 
in  4ts  plural  number. 

This  construction  ill  supported  by  the  succeed- 
ing sentence,  which  is  in  these  words :  "  and  the 
forms  and  modes  of  proceedings,  in  causes  of 
equify,  and  of  admiralty,*  and  maritime  jurisdic- 
tion,  shall  be  according  to  the  course  of  the  civil 
law." 

The  preceding  sentence  had  adopted  the  forms 
of  writs  ttd  executions,  and  themodes  of  pro-- 
eess,  then  existing  in  the  Courts  of  the  several 
States,  as  a  rule  for  the  Federal  Courts,  "  in  suits 
at  common  law."  And  this  sentence  adopts 
"  the  focms  and  model  of  proceedings''  of  the 
dvil4aw,  "  in  causes  of.  equity,  and  of  admiralty 
and  maritime  jurisdiction."    It  has  not,  we  be- 
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lieve,  been  doubted,  tliat  this  sentence  was  intend-  1925. 
ed  to  regulate  the  whole  couree  of  proceeding,  ^"^^^^^^ 
"  in  causes  of  equity,  and  of  admiralty  and  ma-  -^^^^ 
ritime  juriadiction."  It  would  be  difficult  to  as- 
sign a  reason  for  the  solicitude  of  Congress  to 
regulate  all  the  proceedings  of  the  Court,  sitting 
as  a  Court  of  equity,  or  of  admiralty,  iwhich 
would  not  equUly  require  that  its  proceedings 
should  be  regulated  when  sitting  as  a  Court  of 
common  law.  The  two  subjects  were  equally 
within  the  province  of  the  legislature,  equally 
demanded  their  attention,  and- were  brought.  to-» 
gether  to  their  view.  If,  theu,  the  words  making 
provision  for  each,  fairly  admit  of  an  equally  ex- 
tensive interpretation,  and  of  one  which  will  effect 
the  object  that  seems  to  have  been  in  contempla- 
tion, and  which  was  certaialy  desirable,  they 
ought  to  receive  that  interpretation.  *^  The 
forms  of  writs  and  executions,  and  modes  of  pro- 
cess in  suits  at  common  law,"  and  '^  the  forms 
and  modes  of  proceedings,  in  causes  of  equity, 
and  of  admiralty  and  niaritime  jurisdiction,"  em- 
brace the  same  subject,  and  both  relate  to  the 
progress  of  a  suit  from  its  commencement  to  its 
close. 

It  has  been  suggested,  that  the  words  **  in 
suits  at  common  law,"  restrain  the  preceding 
words  to  proceedings  between  the  original  writ 
and  judgment.  But  these  words  belong  to  ^^  writs 
and  executions,"  as  well  as  to  **  modes  of  pro- 
cess,'' and  no  more  limit  the  one  than  the  other. 
As  executions  canl  fssue  only  after  a  judgment 
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1825*    the  Words,  **  in  suits  at  commoii  law,''  must  apply 
to  proceedings  which  take  place  after  judgment. 
But  the  legal  senae  of  the  word^  suit  adheres 
to  the  case  after  the  rendition  of  the  judgment, 

and  it  has  been  so  decided.. 

.• 

This  construction  is  fortified  by  the  proviso, 
which  is  in  these  words :  ^*  Provided,  that  on  judg- 
ments, in  any  of  the  cases  aforesaid,  where  difier- 
ent  kinds  of  executions  are  issueable  in  succes- 
sion, a  capias  ad$aiiifaciendum  being  one,  the 
plaintiff  shall  have  his  election  to  take  out  a 
eapioi  ad  Mtisfabiendum  in  the  first  instance, 
and  be  at  liberty  to  pursue  the  same,  until  a  ten- 
der of  the  debt  aind  costs  in  gold  or  silver  shall 
be  made«"^ 

The  proviso  is  generally  intended  to  restrain 
the  enacting  clause,  and  to  except  something 
which  would  otherwise  have  been  within  It,  or,  in 
some  measure,  to  modify  the  enacting  clause. 
The  object  of  this  proviso  is  to  enable  the  credi- 
tor to  take  out  a  captoi  ad  $ati$faciendum  in  the 
first  instance,  etnd  to  purfue  it  until  the  debt  be 
satisfied,  notwithstanding  any  thing  to  the  con- 
trary in  the  enacting  clause.  It  is  perfectly  clear, 
tliat.this  provision  is  no  exception  from  that  part 
of  the  enacting  clause  which  relates  to  the  ^^  forms 
oT  writs  and  executions,"  and  can  be  an  excep- 
tion to  that  part  oniy  which  relates  to  the  '<  modes 
of  processV  It  secures  the  right  to  elect  the 
capiai  ad  ioUtfadendum^  in  the  first  instance, 
where  that  writ  was  at  all  issueable  und^r  the  law 
of  the  State ;  tod  to  pursue  it  until  the  debt  and 
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costs  he  tendered  in  gold  or  silver.    It  relates  to    1825. 


the  time  and  circumstances  under  which  the  exe-    ^^  ^^^ 

cution  may  issue,  and  to  the  conduct  of  the  offi-        r. 

cer  while  in  possession  of  the  execution.    These, 

then,  are  objects  which  Congress  supposed  to'be 

reached  by  the  words  *'  modes  of  process,'*  in 

the  enacting  clause.  ji^vm^ 

This  law,  though  temporary,  has  be®'^  consi- w^jDj^j;J;|^ 
dered  with  some  attention,  because  the  perina-r«gu|aiM  m« 
nent  law  has  reference  to  it,  and  adopts  some  of  inf  from  .tht 
its  prorisions.  It  was  continued  until  1792,  when  u.  s.4  ud  it 
a  perpetual  act  was  passed  on  the  subject.  This,  praoiM  of  iim 
whether  merely  explanatory,  or  also  amendatory  of  SJ^sumTi^ 
of  the  original  act,  is  the  law  which  must  decide /JJf^J^^ 
the  question  now  before  the  Court.  fapoi?!I3^" 

It  enacts,  '*  that  the  forms  of  writi,  executions,  •«««*»•»»  ••J^ 
and  other  process,  except  their  style,  and  the^r*«^Bs    •• 
forms  and  modes  of  proceeding  in  suits  in  those  the  u.  s.  nay 
of  common  law,  shall  be  the  same  as  are  nowN!bj«ctio  tiM 
used  in  the  said  Courts  respectively,  in  pursuatace  whidi 


of  the  act  entitled,  *^  an  act  to  regulate  processes  pi^  in  th? 
in  the  Courts  of  the  United  States,''  except  soJS^ilir*"^ 
far  as  may  have  been  provided  for  by  the  act  to 
establish  the  judicial  Courts  of  the  United  States ; 
subject,  however,  to  such  alterations  and  addi- 
tions as  the  said  Courts  respectively  shall,  in 
their  discretion,  deem  expedient,  or  to  such  regu- 
lations as  the  Supreme  Court  of  the  United 
States  fihall  think  proper,  from  time  to  time,  by 
rule,  to  prescribe  to  any  Circuit  or  District  Court 
concerning  the  same. 

This  act  is  drawn  with  more  deliberation  than 
the  original  act ;  and  removes,  so  far  ar  respects 
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1825.  the  question  now  under  consideration,  soms  doubt 
which  might  be  entertained  in  relation  to  th  3  cor- 
rectness with  which  the  act  of  1789  has  been 
construed.  It  distihguishes  very  clearly  betweeii 
the  forms  of  writsy  and  all  other  process  of  the 
same  character,  and  the  forms  and  modes  *oi*  pro- 
ceeding in  suits,  and  provides  for  both.  It  is 
impossible  to  confound  ''the  forms  of  writ.&,  exe- 
cutions, and  other  process,"  which  are  to  be 
attested  by  a  Judge,.and  to  be  under  the  seal  of  the 
Court  from  which  they  iseiue^  with  ''  th^  forms 
anii  modes  of  proceeding  in  suits.'*  They  are 
distinct  subjects.  The  first  describes  the  paper 
which  issues  from  the  Court,  and  is  an  autho- 
rity to  the  officer  to  do  that  which  it  commands  ; 
the  last  embraces  the  whole  progress  of  the  suit, 
and  every  transaction  in  ft,  from  its  commence- 
ment to  its  termination^  which  has  been'  already 
shown  not  to  take  place  until  the  judgment  shall 
be  satisfied.  It  may,  then,  and  ought  to  be  un- 
derstood- as  prescribing  the  conduct  of  the  offi- 
cer in  the  execution  of  process,  that  being  a  part 
of  ''the  proc^'^edings"  in  the  suit.  This  is  to 
conform  to  the  law  of  the  State,  as  it  existed  in 
September,  1789.  The  act  adopts  the  State  law 
as  it  then  stood,  not  as  it  might  afterwards  be 
made. 

A  comparison  of  the  proviso  to  the  permanent 
aQt,  with  that  which  had  been  introduced  into  the 
temporary  act,  will  serve  to  illustrate  the  idea, 
that  the  proceedings  uAder  the  execution  were 
contemplated  in  the  enacting  clause,  and  suppo- 
sed to  be  prescribed  by  the  words  "  modes  of  pro- 
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cess,"  in  the  one  Jaw,  and  "  modes  of  proceed-    182S. 
ing,"  in  the  other. 

The  proviso  to  the  act  of  1789,  authorizes  the 
creditor  to  sue  out  a  capia$  ad  satiifaciendwm  in 
the  first  instance,  and  to  continue  it  <^  until  a 
tender  of  the  debt  in  gold  and  silver  shall  be 
made."  The  proviso  to  the  act  of  1798,  omits 
this  last  member  of  the  sentenoe. 

The  appraisement  laws  existing  in  some  of 
the  States,  authorized  a  debtor  taken  in  execu- 
tion to  tendeir  property  in  discharge  of  his  per- 
son ;  and  this  part  of  the  proviso  shows  an  opi- 
nion, that  the  ^nactiug  clause  adopted  this  privi- 
lege, and  an  intention  to  deprive  him  of  it.  The 
enacting  clause  of  the  act  of  1793,  adopts  the 
State  law,  to  precisely  the  same  extent  with  the 
enacting  clause  of  the  act  of  1789 ;  and  the  omis- 
sion of  the  clause  in  the  proviso  which  has  been 
mentioned,  leaveiB  that  part  of  the  adopted  law, 
which  allows  the  e«*oditor  to  discharge  his  person 
by  the  tender  of  property,  in  force. 

The  subject  was  resumed  in  1793,  in  the  act, 
entitled,  ^'  An  dct  in  addition  to  the  adt  entitled 
an  act  to  establish  the  judicial  Courts  of  the 
United  States." 

The  8th  section  enacts,  ^*  that,  Trhere  it  is  now 
required  by  the  laws  of  any  State,  that  goods 
taken  in  execution  oq  awrit  of  ^^m  facia$  shall 
be  appraised  previous  to  the  sale  thereof,  it  shall 
be  lawful  for  the  appraisers  i^pointed  under  the 
authority  of  the  State,  to  appraise  goods  taken 
in  execution  on  a  fieri  facias  issued  out  of  any 
Coqrtof  the  United  Slates»  in  the  same  manner 
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18S5*  as  if  8uch  writ  had  issued  out  of  a  Court  held 
under  the  authority  of  the  State;  and  it  shall  be 
the  duQr  of  the  Marshal,  in  whose  custody  such 
goods  may  be,  to  summon  the  appraisers  in  like 
manner  as  the  Shenff  is,  by  the  laws  of  the  State, 
required  to  summon  them ;"  ^^  and  if  the  apprai- 
sers, being  duly  summoned,  shall  fail  to  attend  and 
perform  the  dutjes  required  of  them,  the  Marshal 
may  proceed  to  sell  such  goods  i\nithout  an  ap- 
praisement.'^ 

This  act  refers  to  the  appraisement  laws  of 
theVespective  States,  which  were  in  force  at  the 
time  of  its  passage,  without  distinguishing  be- 
tween those  which  were  enacted  before,  and 
those  which  were  enacted  after,  September,  1789. 
The  fact,  however,  is  understood  to  be,  that  they 
were  enacted  previous  to  that  time,  generally  as 
temporary  laws,  and  had  been  continued  by  sub- 
sequent acts.  They  required,  so  far  as  they  have 
been  inspected,  that  appraisers  should  be  appoint- 
ed by  the  local  tribunals  to  appraise  the  property 
taken  in  execution.  Supposing  laws  of  this  de- 
scription to  have  been  adopted  by  the  act  of  1789, 
the  regular  mode  of  proceeding  under  them  would 
have  been,  for  the  Courts  of  the  United  States, 
r^pectively,  to  appoint  appraisers,  who  should 
perform  the  same  duty  with  respect  to  executions 
issuing  out  of  the  Courts  of  the  Union,  as  was 
performed  by  appraisers  appointed  under  State 
authority,  with  respect  to  executions  issuing  out 
of  the  Courts  of  the  State,  it  was  unquestion- 
ably much  more  convenient  to  employ  that  ma- 
chinery which  was  ali^eady  in  operation*  for  such  a 
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purpose,  than  to  construct  a  distinct  system;  it  iS25t 
was  more  convenient  to  employ  the  appraisers 
already  elisting  in  the  sereral  counties  of  aState, 
.  than  to  appoint  a  number  of  new  appraisers,  who 
could  not  be  known  to  the  Courts  making  such 
appointments.  Accordingly,  the  section  under 
consideration  does  not  profess  to  adopt  the  ap^ 
praisement  laws  of  the  several  States,  but  pro- 
ceeds on  the  idea,  that  they  were  already  adopted, 
and  authorizes  the  officer  to  avail  himself  of  the 
agency  of  those  persons  who  had  been  selected 
by  the  local  tribunals,  to  appraise  property  tak^n 
in  execution.  Had  these  lawf  been  supposed  to 
derive  their  authority  tp  control  the  proceedings 
of  the  Courts  of  the  United  States,  not.  from 
being  adopted  by  Congress,  but  from  the  vigour 
imparted  to  them  by  the  State  legislatures,  the  in- 
tervention of  Congress  would  have  been  entirely 
unnecessarv.  The  power  which  was  competent 
to  direct  the  appraisement,  was  competent  to 
appoint  the  appraisers. 

The  act,  passed  in  1800,  ^^  for  the  relief  of  per^ 
sons  imprisoned  for  debt,''  takes  up  a  subject  on 
which  every  State  in  the  Union  had  acted  pre- 
vious to  September,  1789.  It  authorizes  the 
Marshal  to  dlow  the  benefit  of  the  prison  rules 
to  those  who  are  in  custody  under  process  issirad 
from  the  Courts  of  the  United  Stater,  in  the 
same  manner  as  it  is  allowed  to  those  who  are 
imprisoned  under  process  issued  from  the  Courts 
of  the  respective  States. 

Congress  took  up  this  subject  in  1792,  and 
provided  for  it  by  a  temporary  law,  which  was 
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1885.    continued  from  time  to  time,  until  the  permanent 
^yf2C^  ^^^  of  1800     It  is  the  only  act  to  which  the  at- 
▼•       jtentibn.of  the  Court  has  been  drawn,  that  can 
countenance  the  opinion,  that  the  legislature  did 
not  consider  the  Process  Act  as  regulating  the 
conduct  of  an  officer  in  the  service  of  execu- 
tions.    It  may  be  supposed,  that,  in  adopting  the 
State  laws  as  furnishing  the  irule  for  proceedings 
in  suits  at  common  law,  that  rule  was  as  appli- 
cable to  writs  of  capids  dd  satisfaciendum^  as  pf 
fieri  facias ;  and  that  the  Marshal  would  be  as 
much  bound  to  allow  a  prisoner  the  benefit  of 
the  rules  under  the  act  of  Congress,  as  to  sell 
upon  the  notice,  and  on  the  credit  prescribed  by 
^  the  State  laws. 

The  suggestion  is  certainly  entitled  to  consi- 
deration. But  were  it  true,  that  the  Process  Acts 
would,  on  correct  construction,  adopt  the  State 
laws  which  give  to  a  debtor  the  benefit  of  the 
rules,  this  single  act  .of  superfluous  legislation, 
which  might  be  a  precaution  suggested  by  the 
delicacy  of  the  subject,  by  an  anxiety  to  insure 
such  mitigation  of  the  hardships  of  imprison- 
ment, as  the  citizens  of  the  respective  States 
were  accustomed  to  see,  and  to  protect  the  officer 
from  the  hazard  of  liberating  the  person  of  an 
imprisoned  debtor,  could  not  countervail  the  ar- 
guments to  be  drawn  from  every  other  law  pass- 
ed in  relation  to  proceedings  on  executions,  and 
from  the  omission  to  pass  laws,  which  would  cer- 
tainly be  requisite  to  direct  the  conduct  of  the 
officer,  if  a  rule  was  not  furnished  by  the  Process 
Act 
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But  there  is  a  distinction  between  die  cases,    1825* 


sufficient  to  j^tify  this  particular  proviAioli.  The  ^-^^ 
jails  in  which  prisoners  were  td  be  confined  did  t. 
not  belong  to  the  government  of  the  Union,  and 
the  privilege  of  using  them  was  ceded  by  the 
several  States,  under  a  compact  with  the  United 
States.  The  jailers  were  State  officers,  and  re- 
ceived prisoners  conkmitted  under  process  of  the 
Courts  of  the  United  States,  in  obedience  to  the 
laws  of  their  respective  States.  Some  doubt 
might  reasonably  be  entertained,  how  far  the 
Process  Act  might  be  understood  to  apply  ta 
them. 

The  resolution  of  Congress  under  which  the  use 
of  the  State  jails  was  obtained,  *^  recommended  it 
to  the  legislatures  of  the  several  States,  to  pass 
laws,  making  it  expressly  the  (^uty  of  the  keepers 
of  their  jails,  to  receive,  and  safe  keep  therein, 
all  prisoners  committed  under  the  authority  of 
the  United  States,  until  they  shall  be  discharged 
by  due  course  of  the  laws  thereof."  The  laws 
of  the  States,  so  far  as  they  have  been  examined, 
conform  to  this  resolution.  Doubts  might  well 
be  entertained,  of  permitting  the  prisoner,  under 
this  resolution,  and  these  laws,  to  have  the  benefit 
df  the  rules.  The  removal  of  such  doubta  seems 
to  have  been  a  prudent  precaution. 

The  case  ot  Palmer  v.  AUeUf  (7  CrancVsPabnerr.^^ 
Rep.  55Q.)  may  be  considered,  at  first  sight,  as^.)  rJln!^ 
supporting  the  opinion,  that  the*  acts  for  regula-Juid"iiriN 
ting  processes  in  the  Courts  of  the  United  States,  S^*„7"*  ^^' 
do  not  adopt  the  laws  of  the  several  States,  as 
they  stood  in  September.  1789.  as  the  rule  bv 
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1815.  which  the  officers  of  the  Federal  Courts  are  to 
be  governed  in  the  service  of  process  issuing 
out  of  those  Courts ;  but,  upon  an  examination 
of  that  case,  this  impression  will  be  reint6ved. 

In  that  case,  as  appears  from  the  statement  of 
the  Judge  who  delivered  the  opinion  of  tliis 
Court,  Palmer,  as  deputy  Marshal^. arrested  Air 
len  on  a  writ  sued  out  of  the  District  Court  of 
Connecticut,  by  the  United  States,  to  recover  a 
penalty  under  a  statute  of  the  United  States. 
Bail  was  demanded,  and,  not  being  given.  Alien 
was  committed  to  prison.  For  this  commitment 
Allen  brought  an  action  of  trespass,  assault  and 
battery,  and  false  imprisonment,  in  the  State 
Court.  Palmer  pleaded  the  Whole  matter  ia  jus* 
tificiation,  and,  upon  demurrer,  the  plea  was  held 
insufficient.  The  judgment  of  the  State  Court 
was  brought  before  this  Court  by  writ  'of  error, 
and  was  reversed ;  this  Court  being  of  opinion, 
that  the- plea  was  a  good  bar  to  the  action. 

The  demurrer  was  sustained  in  the  State 
Court,  because,  by  an  act  of  the  legislature  of 
Connecticut,  the  officer  serving  process  similar 
to  that  which  was  served  by  Pdmer,  must,  before 
coinmitting  the  person  on  whom  it  is  served  to 
jail,  obtain  a  mUHmus  from  a  magistrate  of  the 
State,  authorizing  such  commitment ;  and  that 
C<Hirt  was  of  opinion,  that  the  act  of  Congress 
had  iuiopted  this  rule  so  as  to  make  it  obligatory^ 
on  the  officer  of  the  Federal  Court. 

This  Court  was  of  qpinibn,  that  the  plea  made 
out  a  sufficient  justi^cation,  and,  therefore,  re- 
versed the  judgment  of  the  State  Court.    This 
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judgment  of  reversal  is  to  be  sustainedy  for  aeve-  I8S5. 
ral  reasons,  without  ipipugning  t&e  general  prin- 
ciple, that  the  acts  under  consideration  adopt  the  ^  t. 
State  laws  as  they  stood  in  September,  1789,  as 
giving  the  mode  of  proceeding  in  executing  pro-* 
cess  issuing  out  of  the  Courts  of  the  United 
States. 

The  act  of  1792,  for  regulating  processes  in 
the  Courts  of  the  United  States,  enacts,  that 
«  the  modes  of  proceeding  in  suits,  in  those  of 
common  law,  shall  be  the  same  as  are  now  tued 
in  the  said  Courts  respectively^  in  pursuance  of 
the  act,  entitled,  an  act  to  regulate  processes  in 
the  Courts  of  the  United  States." 

The  endorsement  of  a  mittimus  on  the  writ 
had  never  been  used,  as  appears  by  the  opinion 
in  the  case  of  Palmer  v.  AUen^  in  the  Courts  of 
the  United  States  for  the'District  of  Connecticut. 
In  connexion  with  this  fact,  the  provision  of  the 
act  of  1792  subjects  the  modes  of  proceeding 
under  the  laws  of  the  State,  ^^  to  such,  alterations 
and  additions  as  the  said  Courts,  respectively, 
shaU,  in  their  discretion,  deem  expedient."  The 
uniform  course  of  that  Court,  from  its  first  esta- 
blishment, dispensing  with  this  mitUmmj  maybe 
considered ,  as  the  alteration  in  this  particular 
which  the  Court  was  authorized  by  law  to  make. 

It  may  very  well  be  doubted,  too,  whether  the 
act  of  Congress  which  conforms  the  modes  of 
proceeding  in  the  Courts  of  the  Union  Xo  those 
in  the  several  States,  requires  the  agency  of 
State  officers,  in  any  case  whatever  not  expressly 
mentioned.    The  laws  of  the  Union  may  permit 
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1825.  such  agency,  but  it  is  by  no  means  clear  that 
they  can  c<^mpel  it.  In  the  case  of  the  appraise- 
ment laws  already  noticed,  it  was  deemed  neces- 
sary to  pass  a  particular  act,  authorizing  tho  Mar- 
shal to  avail  himself  of  the  appraisers  for  the 
State ;  and  the  same  law  dispenses  with  the  ap- 
praisement, 3hould  they  fail  to  attend.  If  the 
mittimus  should  be  required  by  the  act  of  Con- 
gress, it  should  be  awarded  by  a  Judge  ,of  the 
United  States,  not  by  a  Stieite  magistrate,  in  like' 
manner  as  an  order  for  bail,  in  doubtful  cases,  is 
endorsed  by  a  Judge  of  the  United  States,  in 
cases  where  the  State  law  requires  such  endorse- 
ment to  be  made  by  the  Judge  or  Justice  of  the 
Court  from  which  the  process  issues.  The  miU 
timus  is  a  commitment  for  want  of  bail;  and  the 
magistrate  who  awards  it,  decides,  in  doing  so, 
that  it  is  a*  case  in  which  bail  is  denlandable. 
But  in  the  particular  case  of  AUen^  that  question 
was  decided  by  the  law.  The  act  of  Congress 
(act  of  1799,  c.  128.  s.  65.)  required,  that  bail 
should  be  given.  No  application  to  the  Judge 
was  necessary.  The  officer  was  compelled  to 
arrest  the  body  of  Allen,  and  to  detain  him  in 
custody  until  bail  should  be  given.  This  act, 
therefore,  dispenses  with  any  order  of  a  Judge 
requiring  bail,  and  with  a  mittinms  authorizing  a 
commitment  for  the  want  of  bail.  The  officer 
waf  obliged  to  detain  the  body  of  Allen  in  cus- 
tody»  9nd  this  duty  was  best  performed  by  com- 
mitting hin\  to  jail.  These  reasons  operated 
with  jthe'Court  as  additional  to  the  opinion,  that 
the  law  of  Connecticut,  requiring  a  rmittifmui  in 
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civil  cases,  was,  in  its  terms,  a  peculiar  munici-  1825. 
pal  regulation  imposing  a  restraint  on  State 
officers,  which  was  not  adopted  by  the  Process 
Act  of  the  United  States,  and  was  a  provision  in- 
applicable to  the  Courts  of  the  Union,  a  provision 
which  could  not  be  carried  into  effect  according 
to  its  letter. 

The  reasons  assigned  by  the  Court  for  its  dcr 
cision  in  the  case  of  Palmer  v.  AUen^  so  far 
from  implying  aQ  opinion  that  the  Process  Act 
does  not  adopt  the  laws  of  the  several  States  as 
giving  a  rule  to  be  observed  by  the  officer  in  ex- 
ecuting process  issuing  from  the  Courts  of  the 
United  States,  recognises  the  general  principle, 
and  shows  why  that  case  should  be  taken  out  of 
its  operation. 

So  far  as  the  Process  Act  adopts  the  State  laws, 
as  regulating  the  modes  of  proceeding  in  suits 
at  common  law,  the  adoption  is  expressly  con- 
fined to  those  in  force  in  September^  1789.  The 
act  of  Congress  does  npt  recognise  the  authority 
of  any  laws  of  this  description  which  might  be 
afterwards  passed  by  the  States.  The  system, 
as  it  then  stood,  is  adopted,  ^*  subject,  however, 
to  -such  alterations  and  additions  as  the  said 
Courts  respectivelj^  shall,  in  their  discretion, 
deem  expedient,  or  to  such  regulations  as  the 
Supreme  Court  of  the  United  States  shall  think 
proper,  from  time  to  time,  by  rule,  to  pre^  ribe 
to  any  Circuit  or  District  Court  concerning  he 
same.'' 

This  provision  enables  the  several  Courts  of 
the  Uni<m  to  make  such  improvements  in  its 
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1825.    forms  and  modes  of  proceeding,  as  experience 

^*J^^^^JJ^  may  suggest,  and  especially  to  adopt  such  Stat© 

^*       laws  on  this  subject  as  might  vary  to  advantage 

the  forms  and  modes  of  proceeding  which  pre* 

vailed  in  September,  1789. 
The  provision  The  couuscl  for  the  defendants  contend,  that 
Act  of  1792,  c  this  clause,  if  extended  beyond  the  mere  regula- 
authoridil^y'  tion  of  practice  in  the  Court,  would  be  a  delega- 
the  v!^s.  To  tion  of  legislative  authority  ii^ich  Congress  can 
tTonVintbirr^  never  be  supposed  to  intend,  and  has  not  the 

gulationt  con-  ^     mflkft 

c«rninf  execu-  pOWCr  10  maKC. 

i\h«  proceu  ^^^  Cougress  has  expressly  enabled  the  Courts 
ih'<SL"*coum  ^^  ^^?"'*^*®  ^^®^^  practice,  by  other  laws.  The 
It  not  •  dei«!i7th  section  of  the  Judiciary  Act  of  1789,  c.  20. 

gationof  legif-  -i     r^ 

latiTo  authori- enacts,  ^*  That  all  the  said  Courts  shall  have 

ty,  «ndifcon*  '  i  i.    i        n 

lormmbie  to  the  power"  ^^  to  make  and  estabhsh  all  necessarj^ 
rules  for  the  orderly  conducting  business  in  th^ 
said  Courts,  provided  such  rules  are  not  repug- 
nant to  the  laws  of  the  United  States;"  and  the 
7th  section  of  the  act,  <^  in  addition  to  the  aet^ 
entitled,  an  act  to  establish  the  judicial  Coui:ts  of 
the  United  States,"  (act  of  1793,  ch.  22.  s.  7.) 
details  more  at  large  the  powers  conferred*  by  the 
17th  section  of  the  Judiciary  Act.  These  sec- 
tions give  the.  Court  full  power  over  all  matters 
of  practice ;  and  it  is  not  reasonable  to  suppose 
that  the  Process  Act  was  intended  solely  for  the 
same  object.  The  language  is  different;  and 
the  two  sections  last  mentioned  have  no  reference 
to  State  laws. 

It  will  not  be  contended  that  Congress  can 
delegate  to  the  Courts,  or  to  any  other  tribunals, 
pow.ers  which  are  strictly  and  exclusively  legisla* 
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live.    But  Congress  may  certainly  delegate  to    1825* 
others,  powers  which  the  legislature  may  right-  ^^1^^^^^^ 
fuUy  exercise  itselA     Without    going  farther       v. 
for  examples,  we  wUl  take  ihat,  the  legality  Southatd. 
'  of  which  the  counsel  for  the  defendants  admit. 
>  The  17th  section  of  the  Judiciary  Act,  and  the^ 
7th  section  of  the  additionar  act,  empower  the 
Courts  respectively  to  regulate  their  practice.   It 
certainly  will  not  tie  pontended,  that  this  might 
not  be  done  by  Congress.    The  Courts,  for  ex- 
ample, may  mak^/ules,  directing  the  returniijg  of 
writs  and  processes,  the  filing  of  declarations 
and  other  pleadings,  and  other  things  of  the  same 
description.    It  will  not  be  contended,  that  these 
things  might  not  be  done  by  the  legislature,  with- 
out the  intervention  of  the  Courts  ;  yet  it  is  not 
alleged  that  the  power  may  not  be  conferred  on 
the  judicial  department. 

The  line  has  not  been  exactly  drawn  which 
separates  those  import^t  subjects,  which  must 
be  entirely  regulated  by  the  legislature  itself, 
from  those  of  less  interest,  in  which  a  general 
[provision  may  be  made,  and  power  given  to  those 
who  are  to  act  under  such  general  provisions  to 
fill  up  die  details.  To  determine  the  character 
of  the  power  given  to  the  Courts  b/the  Process 
Act,  we  must  inquire  i^to  its  extent.  It  Is  ex- 
pressly extended  to  those  forms  and  modes  of 
proceeding  in  suits  at  common  law,  which  were 
used  ito  the  State  Courts  in  September,  1789,  and 
were  adopted  by  that  act.  What,  then,  was  \ 
adopted  ? 
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1825.  We  have  supposed,  that  the  manner  of  pro- 
^'^^^O^  ceeding  under  an  execution  was  comprehended 
▼.  ^  by  the  words  **  forms  and  modes  of  proceeding 
in  suits''  at  common  law.  The  writ  commands 
the  officer  to  make  the  money  for  which  judgment 
has  b6en  rendered.  This  must  hk  understood 
as  directing  a  sale,  and,  perhaps,  as  directing  a 
sale  for  ready  money.  But  the  writ  is  entirely 
sitent  with  respect  to  the  noti<;e  ;  with  respect  to 
the  disposition  which  the  officer  is  to  make  of 
the  property  between  the  seizure  and  sale ;  and, 
probably,  with  respect  to  several  other  circum- 
stances which  occur  in  obejring  its  mandate. 
These  are  provided  for  in  the  Process  Act.  The 
modes  of  proceeding  used  in  the  Courts  of  the 
respective  States,  are  adopted  for  the  Courts  of 
the  Union,  and  they  not  only  supply  what  is  not 
fully  expressed  in  the  writ,  but  have,  in  some  re- 
8pect9,  modified  the  writ  itself,  by  prescribing  a 
more  indirect  and  circuitous  mode  of  obe3ang  its 
mandate  than  the  officer  could  be  justified  in 
adopting.  In  some  instances,  the  officer  is  per- 
mitted to  leave  the  property  with  the  debtor,  on 
terms  prescribed  by  the  law,  and  in  others,  to  sell 
on  a  prescribed  credit,  instead  of  ready  money. 

Now,  suppose  the  power  to  alter  these  modes 
of  proceeding,  which  the  act  conveys  in  general 
terms,  was  specifically .  given.  The  execution 
orders  the  officer  to  make  the  sum  mentioned  in 
the  writ  out  of  the  goods  and  chattels  of  the 
debtor.  This  is  completely  a  legisftttive  provi- 
sion, which  leaves  the  officer  to  exercise  his  dis- 
cretion respecting  the  notice.    That  the  legisla- 
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twe  may  transfer  this  discretion  to  the  Courts,    1825. 
attd  enable  them  to  make  rules  for  its  regulation,  ^^^J][^^^|jjj^ 
will  not,  we  presume,  be  questioned.     So,  with        V. 
respect  to  the  provision  for  leaving  the  property     ^*  "  ' 
taken  by  the  officer  in  the  hands  of  the  debtor, 
till  the  day  of  sale.     Re  may  do  this,  indepen- 
dent of  any  legislative  act,  at  his  own  peril.    The 
law  considers  the  property  as  his,  for  the  purposes 
of  the  execution.    He  may  sell  it,  should  it  be 
produced,  in  like  manner  as  if  h    had  retained  it 
in  his  personal  custody,  or  may  recover  it,  should 
it  be  withheld  from  him.    The  law  makes  it  his 
duty  to  do  that  which  he  might  do  in  the  exercise 
of  his  discretion,  and  relieves  him  from  the  re- 
sponsibility attendant  on  the  exercise  of  discre- 
tion, in  a  case  where  his  course  is  not  exactly  pre- 
scribed, and  he  deviates  from  that  which  is  most 
direct.    The  power  given  to  the  Court  to  vary 
the  mode  of  proceeding  in  this  particular,  is  a 
power  to  vary  minor  regulations,  which  are  within 
the  great  outlines  marked  out  by  the  legislature 
in  directing  the  execution.     Tp  vary  the  terms 
on  which  a  sale  is  to  be  made^  and  declare  whe- 
ther it  shall  be  on  credit,  or  for  ready  money,  is 
certainly  a  more  important  exercise  of  the  power 
of  regulating  the  conduct  of  the  officer,  but  is 
one  of  the  same  principle.     It  is,  in  all  its  parts, 
the  regulation  of  the  conduct  of  the  officer  of  the 
Court  in  giving  effect  to  its  judgments.     A  gene- 
ral superintendence  over  this  subject  seems  to  be 
properly  within  the  judicial  province,  and  has 
been  always  so  consideredv    It  is,  undoubtedly, 
proper  for  the  legislative  to  prescribe  the  man- 
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1825.  ner  in  which  those  ministerial  offices  shall  be  per- 
formed, and  this  dutjTwill  never  be  devolved  on 
any  other  department  without  urgent  reasons* 
But,  in  the  mode  of  obe3ang  the  mandate  of  a 
writ  issuing/rom  a  Court,  so  much  of  that  which 
may  be  done  by  the  judiciary,  under  the  authority 
of  the  legislature,  seems  to  be  blended  with  that 
for  which  the  legislature  must  expressly  and  di- 
rectly provide,  that  there  is  some  difficulty  indis-^ 
ceming  the  exact  limits  within  which  the  legisla- 
ture may  avail  itself  of  the  agency  of  its  Courts. 

The  difference  between  the  departments  un? 
doubtedly  is,  that  tJie  legislature  makes,  the  ex«- 
ecutive  executes,  aiid  the  judiciary  construes  the 
law ;  but  the  maker  of  the  law  may  commit 
something  to  the  discretion  of  the  other  depart- 
ments, and  the  precise  boundary  of  this  power 
is  a  ^subject  of  delicate  and  difficult  inquiry,  into 
which  a  Court  will  not  enter  unnecessarily. 

Congress,  at  the  introduction  of  the  present 
government,  was  placed  in  a  peculiar  situation. 
A  judicial  system  w^s  to  be  prepared,  not  for  a 
consolidated  people,  but  for  distinct  societies, 
already  possessing  distinct  systems,  and  accus- 
tomed to  laws,  which,  though  originating  in  the 
same  great  principles,  had  been  variously  modi- 
fied. The  perplexity  arising  from  this  state  of 
things  was  much  augmented  by  the  circumstance 
that,  in  many  of  the  States,  the  pressure  of  the 
moment  h.ad  produced  deviations  from  dia( 
course  of  administering  justice  between  debtor 
and  creditor,  which  consisted,  not  only  with  the 
spirit  of  the  constitution,  and,  consequently,  with 


Digitized  by 


Google 


OF  THE  UNITED  STATES.  47 

the  views  of  the  government,  but  also  with  what  1825. 
might  safely  be  considered  as  the  permanent  po-  v^^^^^^ 
licy,  as  well  as  interest,  of  the  States  themselves.  %"" 
The  new  government  could  neither  entirely  dis-  8o«^*^- 
regard  these  circumstances,  nor  consider  them 
as  permanent.  In  adopting  the  temporary  mode 
of  proceeding  with  executions  then  prevailing 
in  the  several  States,  it  was-  proper  to  provide  for 
that  return  to  ancient  usage,  and  just,  as  well  as 
wise  principles,  which  might  be  expected  from 
those  .who  had  yielded  to  a  supposed  necessity  in 
departing  from  them.  Congress,  probably,  con- 
ceivjed,  that  this  object  would  be  best  effected  by 
placing  in  the  Courts  of  the  Union  the  power  of 
altering  the  '^  modes  of  proceeding  in  suits  at 
common  law,"  which  includes  the  modes  of  pro- 
ceeding in  the  execution  of  their  judgments,  in 
the  confidence,  that  in  the  exercise  of  this  power, 
the  ancient,  permanent,  and  approved  system, 
would  be  adopted  by  the  Courts,  at  least  as  soon 
as  it  should  be  restored  in  the  several  States  by 
dieir  respective  legislatures.  Congress  could 
not  have  intended  to  give  permanence  to  tempo- 
rary laws  of  which  it  disapproved ;  and,  there 
fore,  provided  for  their  change  in  the  very  isict 
which  adopted  them. 

But  the  objection  which  gentlemen  make  to 
this  delegation  of  legislative  power  seems  to  the 
Court  to  be  fatal  to  their  argument.  If  Congress . 
cannot  invest  the  Courts  with  the  power  of  alter- 
ing the  modes  of  proceeding  of  their  own  offi- 
cers, in  the  service  of  executions  issued  on  their 
own  judgments^  how. will  gentlemen  defend  a  de- 
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1825.  legation  of  the  same  power  to  the  State  legisla- 
tures ?  The  State  assemblies  do  not  constitute 
a  ^legislative  body  for  the  Union*  They  possess 
no  portion  of  that  legislative  power  which  the 
constitution  vests  in  Congress,  and  cannot  re- 
ceive it  by  delegation.  How,  then,  will  gentle- 
men defend  their  construction  of  the  34th  sec- 
tion of  the  Judiciary  Act  ?  From  this  section 
they  derive  the  whole  obligation  which  they  as- 
cribe to  subsequent  acts  of  the  State  legislatures 
over  the  modes  of  proceeding  in  the  Courts  of 
the  Union.  This  section  is  unquestionably  pros- 
pective, as  well  as  retrospective.  It  regards 
future,  as  well  as  existing  laws.  If,  then,  it  em- 
braces the*rules  of  practice,  the  modes  of  pro- 
ceeding in  suits  ;  if  it  adopts  future  State  laws  to 
regulate  the  conduct  of  the  officer  in  the  per- 
formance of  his  official  duties,  it  delegates  to  the 
State  legislatures  the  poiyer  which  the  constitu- 
tion has  conferred  on  Congress,  and  which,  gen- 
tlemen say,  is  incapable  of  delegation. 

As  construed  by  the  Court,  this  section  is  the 
recognition  of  a  principle  of  universal  kw ;  the 
principle  that  in  every  forum  a  contract  is  govern- 
ed by  the  law  with  a  view  to  which  it  was  made. 

But  the  question  respecting  the  right  of  the 
Courter  to  alter  the  modes  of  proceeding  in  suits 
at  common  law,  established  in  the  Process  Act, 
does  not  arise  in  this  qase.  That  is  not  the 
point  on  which  the  Judges  at  the  circuit  were  di^ 
vided,  and  which  they  have  adjoumed  to  this 
Court.  The  question  really  adjourned  is,  whe- 
ther the  laws  of  Kentucky  respecting  ezeco- 


Digitized  by 


Google 


OF  THE  UNITEP  STATES.  49 

tions,  passed  subsequent  to  the  Process  Act,  are     1825. 
applicable  to  executions  which  issue  on  judg- 
ments rendered  by  the  Federal  Courts  P 

If  they  be,  their  applicability  must  be  mftin- 
tained,  either  in  virtue  of  the  34th  section  of  tKe 
Judiciary  Act,  or  in  virtue  of  an  original  inherent 
power  in  the  State  legislatures,  independent  of 
any  act  of  Congrebs,  to  control  the  modes  of 
proceeding  in  suits  depending  in  the  Courts  of 
the  United  States,  and  to  regulate  the  conduct 
of  their  officers  in  the  service  of  executions  issu-. 
ing  out  of  those  Courts. 

That  the  power  claimed  for  the  State  is  not 
given  by  the  34th  section  of  the  Judiciary  Act, 
lias  bee  fully  stated  in  the  preceding  part  of 
this  opinion.  That  it  has  not  an  independent 
existence  in  the  State  legislatures,  is,  we  think, 
one  of  those  political  axioms,  an  attempt  to  de- 
monstrate which,  would  be  a  waste  of  argument 
not  to  be  excused.  The  proposition  has  not 
been  i^vanced  by  counsel  in  this  case,  and  .will, 
probd>ly,  never  be  advanced.  Its  utter  inadmis* 
sibility  will  at  once  present  itralf  to  the  mind*  if 
we  imagine  an  act  of  a  State  legislature  for  the 
direct  and  sole  purpose  of  regulating  proceed- 
ings in  the  Courts  of  the  Union,  or  bf  their  offi- 
cers in  executing  their  judgnients.  No  gentle- 
man, we  believe,  will  be  so  extravagant  as  to 
maintain  the  efficacy  of  such  an  act.  1%  keemK 
not  much  less  extravagant,  to  maintain^  that  the 
practice  of  the  Federal  Courts,  and  the  conduct 
of  their  officers,  can  be  mdirectly  regulated  by 
the  State  legislatures^  by  an  act  profesaing  to  re- 
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1825.    gulate  the  proceedings  of  the  State  Courts,  and 


Wajman 


the  conduct  of  the  officers  who  execute  the  pro- 
'y7^  cess  of  those  Courts.  It  is  a  general  rulci  that 
southard,  ^jj^j  cannot  be  done  directly  from  defect  of 
power,  cannot  be  done  indirectly. 

The  right  of  Congress  to  delegate  to  the 
Courts  the  power  of  altering  the  modes  (esta* 
blished  by  the  Process  Act)  of  proceedings  in 
suits,  has  been  already  stated ;  but,  were  it  other- 
wise, we  are  well  satisfied  that  the  State  legisla- 
tures do  not  possess  that  power. 

This  opinion  renders  it  unnecessary  to  con- 
sider the  other  questions  adjourned  in  this  case. 
If  the  laws  do  not  apply  to  the  Federal  Courts, 
no  question  concerning  their  constitutionality  can 
arise  in  those  Courts. 

Certificate.  This  cause  came  on  to  be  heard 
on  the  questions  certified  from  the  United  States 
Court  for  the  seventh  circuit  and  District  of  Ken- 
tucky, and  was  argued  by  counsel :  on  considera- 
tion whereof^  this  Court  is  of  opinion,  that  the 
statutes  of  Kentucky  in  relatiom  to  executions, 
which  are  referred  to  in  the  questions  certified 
to  this  Court,  on -a  division  of  opinion  of  ^he  said 
Judges  of  the  said  Circuit  Court,  aire  not  appli- 
cable to  executions  which  issue  on  judgments 
rendered  by  the  Courts  of  the  United  States  } 
which  is  directed  to  be  certified  to  the  said  Cir- 
cuit Court. 


Digitized  by 


Google 


OF  THE  UNITED  STATES. 


U.  8.  Bank 
[GoifiTiTUTioifAL  Law.    Peacticb.I  «.  .^*    • 

The  Bank  of  the  United  States  v.  Halstead. 

The  act  of  utemblj  of  Keatuokjr  of  tbo  tltt  of  Doeonber,  18ftl, 
whieb  probibitt  tbo  Mle  of  property  taken  uadei  exoeutiont  for 

'  less  tban  three  fourtbs  of  its  appraised  ralue,  witbout  tbe  consent 
of  tbe  owner,  does  not  applj  tp  a  oeniftitefit  txpmuu  issued  oat  of 
tbeCireoHOoort  for  tbe  DIstriet  of  Kentadtj. 

Tbe  laws  of  tbe  United  Stiites  authorise  the  Courts  of  die  Union  so 
to  alter  tbe  form  of  the  process  of  execution  used  in  the  Supreme 
Courts  of  the  States  in  1789,  so  as  to  subject  to  execution  landn 

'  and  other  property,  not  thus  subject  hj  the  State  laws  in  force  at 
thattlne* 

This  cause  was  argued  at  the  last  term,  by 
the  saine  cbuna^l  with  the  preceding  case  of 
WMfwUmy.  Soulhardf  Xante  p.  1.)  and  continu- 
ed to  the  present  term  for  advisem^it. 

Mr.  Jmtice  TncniPspN  delivered  the  q>inion  Fth.  iM, 
of  the  Court.  ^^^^ 

This  case  comes  up  on  a  division  of  opinion 
of  the  Judges  of  the  Circuit  Court  of  the  Uni- 
ted Statbs  for  the  District  of  Kentucky,  upon  a 
motion  there  made  to  quash  the  return  of  the 
Marshal  upon  a  venditioni  ex/pcfnoM  issued  inthis^ 
cause,  llie  writ  commanded  the  Marshal  to 
expose  to  sale  certain  articles  of  property  therein 
particularly  specified;  and;  unong  other  things, 
two  hundred  acres  of  land  of  Abraham  Vendl>le, 
one  erf*  the  defendants.^  The  Marshal,  in  his  re^ 
turn,  states  substantially^  that  he  had  exposed  to 


Digitized  by 


Google 


52  CASKS  IS  TH£  SUPREME  COURT 

1825.  sale,  for  cash,  the  lands  menboned  in  the  writ, 
no  endorsement  having  been  made  on  the  execu- 
tion, to  receive  in  payment  certain  bank  notes, 
according  to  the  provision  of  the  laws  of  Ken- 
tucky. That  the  lands  had  been  valued  at  26 
dollars  per  acre,  and,  upon  the  offer  for  sale,  no 
more  than  five  dollars  per  acre  was  bid ;  which 
not  being  three  fourths  of  the  appraised  value, 
the  land  was  not  sold  :  thereby  conforming  his 
proceedings  under  the  vewiitioni  ezpanoi  to  the 
directions  of  the  lawef  Kentucky  of  the  21st  of 
December,  1821,  which  prohibits  the  sale  of  pro- 
perty taken  under  executions,  for  less  than  three 
fourths  of  itii  appraised  value,  without  the  con- 
sent of  the  owner. 

The  motion  in  the  Court,  below  wa.i  to  quash 
this  return^,  and  to  direct  the  Marshal  to  proceed 
to  sell  the  land  levied  upon,  without  regard  to.the 
act  aboyp  referred  to.  Upon  this  motion,  the 
Judges,'  being  divided  in  opinion,  have,  uccording 
to  the  provisions  of  the  act  of  Congress  in  such 
cases,  certified  to  this  Court  the  following  queiB- 
tions : 

1.  Whether  the  said  act  of  the  general  assem- 
bly of  Kentucky,  when  applied  to  this  case,  was, 
or  was  not,  repugnant  to  tibe  constitution  of  the 
United  States  ?  and, 

2.  Whether,  if  it  vvere  not  repugnant  to  the 
constitution,  it  would  operate  upon,  and  bind, 
and  direct,  the  mofde  in  which  the  venditioni  ex- 
penas  should  be  enforced  by  the  Marshal,  and 
forbid  a  sale  of  the  land  levied  upon,  unless  it 
commanded  three  fourths  of  its  value  when  esti^ 
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nmted;  according  to  the  proviBions  of  the  said    1825. 

•**-^  U.S.  Bank 

.In  examining  these  questions,  I  shall  invert  ▼. 
the  order  in  which  they  have  been  certified  to 
this  Court,  becausci  if  ^e  law  does  not  apply  to 
the  case  so  as  to  regulafe  and  govern  the  conduct 
of  the  Marshal,  it  will  supersede  the  necessity 
of  inquiring  into  its  constitutionality^ 

It  ought  to  be  borne  in  lAind,  tt  at  this  law 
does  not  profess,  in  terms,  to  extend  to  Marshals, 
or  to  executions  issued  out  of  the  Courts  of  the 
United  States ;  and  it  is  onlyunder  some  general 
expressions,  ^at.  either  catt,  by  possibility,  be 
eaobraced  within  the  law«  And  it  ought  not,  in 
justice  to  the  legislature,  to  be  presumed,  that  it 
was  intended,  by  any  general  terms  there  used, 
to  regulate  and  control  that  over  which  it  is  so 
manifest  they  had  no  authority. 

It  cannot  certainly  be  contended,  with  the 
least  colour  of  plausibility,  that  Congress  does 
not  possess  th^  uncontrolled  power  to  legislate 
with  respect  both  t6  the  form  .and  effect  of  exe- 
enfions  issued  upon  judgments  recovered  in  the 
Coiuts  of  the  United  States.  The  judicial  power 
would  be  incomplete*  and  entirely  inadequate  to 
the  jpurposes  for  which  it  was  intcindedj  if^  after 
Judgment,  it  could  be  arrested  iq  its  progress, 
and  denied  the- right  of  enforcing  satisfaction  in' 
any  manner  which  shall  be  prescribed  by  the 
laws  of  the  United  States*  The  authority  to 
carry  into  complete  effect  the  judgments  of  the 
Coorts«  necessarily  results/  by  implication,  from 
the  power  to  ordain  and  establish  such  Courts. 
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1B25.    But  it  doee  not  rest  altogethier  upon  such  impli- 
^1^^^^  cation ;  for  express  autbority  is  given  to  Con- 
V.        gfess  to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  all  the 
powers  vested  by  the  constitution  in  the  govern- 
ment of  the  United  States,  or  in  any  department 
or  officer  th<)reof.     The  ri^ht  of  Congress,  there- 
fore, to  regulate  the  proceedings  on  executions, 
and  direct  the  mode,  and  manner,  and  out  of 
what  properly  of  the  4ebtor  satisfaction  may  be 
obtained,  is  not  to  be  questioned,  and  the  only 
inquiry  is,  how  far  this  power  has  been  exercised; 
The  critical  review  taken  by  tha  Chief  Justice  of 
the  various  laws  of  the  United  States,,  in  the 
opinion  delivered  in  the  caise  of  Wayman  v. 
Sauthardj*  vety  much  abridges  an  examination^ 
that  mighl  otherwise  have  been  proper  in  this 
case.    The  result  of  that  opinion  shows,  that 
Congress  has  adopted,  as  the  guide  for  the  Courts 
of  the  United  States,  the  processes  which  were 
used  and  allowed  in  the  Supreme  Courts  of  the 
several  Sutes,  in  the  y^ar  1789.    Tha:tthe  34th 
section  of  the  Judiciary  Act,  wlaich  requires  that 
the  laws  of  the  several  States  suall  be  regarded 
as  nUes  of  decision  in  trials  e    common  law,  in 
the  Courts  of  the  United  States,  has  na  applica- 
tion to  the  practice  of  the  Courts^  or  in  any  man- 
ner calls  upon  them  to  pursue  t)ie  various  changes 
which  may  take  place  from  time  to  time  in  the 
State  Courts,  with  respect  to  their  processes,  and 
modes  of  proceeding  under  them.    The  princi-' 
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pal  inquiry  in  this  case  is,  whether  the  laws  of    1825* 
the  United  States  authorize  the  Courts  so  to  ^^^^bJJJ^ 
alter  the  form  of  the  process  of  execution,  which  ^  ▼. 
was  in  use  in  the  Supreme  Courts  of  the  several 
States  in  the  year  1789,  as  to  uphold  the  vendi- 
Hani  ^panas  issued  in  this  cause.    In  the  year 
1792,  when  the  Process  Act  of  1789  was  made 
perpetual,  land  in  the  State  of  Kentucky  could 
not  be  taken  and  sold  on  execution ;  a  law,  how- 
ever, subjecting  lands  to  executions,  was  passed 
shortly  thereafter  in  the  9ame  year ;  and  the  qi\as- 
tion  now  arises,  whether  the  Circuit  Court  of  the 
United  States  for  the  Kentucky  District,  could  so 
alter  the  process  of  execution  as  to  authorize  the 
seizure  and  sale  of  land  by  virtue  thereof. 

For  the  decision  of  this  question,  it  is  neces- 
sary again  to  recur  to  some  of  the  acts  of  Con- 
gress which  were  under  consideration  in  the  caue 
referred  to,  for  the  purpose  of  ascertaining  whe- 
ther they  do  not  provide  as  well  for  the  effect  and 
operation,  as  for  theibrm  of  process. 

By  the  14th  section  of  the  Judiciary.  Act, 
(2  L.  U.8.  62.)  power  is  given  to  the  Courts 
of  the  United  States  to  issue  a  writ  of  scire  fa- 
cioij  habeoi  corpus^  and  all  other  writs  not  spe- 
cially provided  for  by  statute,  which  may  be  ne- 
cessary for  the  exercise  of  their  respective  juris- 
dictions, and  agreeable  to  the  princj[^es  and 
usages  of  law.  That  executions  are  among  the 
writs  hereby  authorized  to  be  issued,  cannot  ad- 
mit of  a  doubt ;  they  are  indispensably  necessary 
for  the  beneficial  exercise  of  the  jurisdiction  of 
the  Courts:  and  in  subsequent  parts  of  the  act. 
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1B25.    this  writ  in  specifically  named  as  one  to  be  usedi 
)S^  ^X  and  the  control  which  the  Court,  in  certain  cases, 

U.S  B»nk  .  ,       .       ,  .      .  .         , 

V.  iQf  authorized  to  exercise  over  it,  is  pointed  out. 
The  precise  limitations  and  qualifications  of  this 
power,  under  the  terms,  agreeable  to  the  princi- 
ples and  usages  of  law^  is  not,  perhaps,  so  ob* 
nous.  It  doubtless  embraces  writs  sanotioned  by 
the  principles  and  usages  of  the  common  law. 
But  it  would  be  too  limited  a  construction,  as  it 
respects  writs  of  execution,  to  restrict  it  to  such 
only. as  wer^  authorized  by  the  common  law.  It 
was  well  known  to  Congress,  that  there  w^re  in 
use  in  the  State  Courts,  writs  of  execution,  other 
than  such  as  were  conformable  to  the  usages  of 
the  common  law.  And  it  is  reasonable  to  con- 
clude, that  such  were  intended  to  be  included 
under  the  general  description  of  writs  agreeable 
to  the  prihciples  and  usages  of  law.  If  it  had 
been  intended  to  restrict  the  power  to  common 
taw  writs,  such  limitation  would  probably  ha^ 
been  imposed  in  terms.  That  it  was  intended  to 
authorize  writs  of  execution  sanctioned  by  the 
principles  and  usages  of  the  State  laws,  is 
strongly  corroborated  by  the  circumstance,  that 
the  Process  Act,  passed  a  few  days  thereafter^ 
adopts  such  as  the  only  writs  of  execution  to  be 
used.  Can  it  be  doubted,  but  that,  under  the 
power  here  given  in  the  Judiciary  Act,  the  Courts 
of  the  United  States,  in  those  States  where  lands 
were  liable  to  be  taken  and  sold  on  execution, 
would  have  been  authorized  to  issue  a  like  pro- 
cess ?  But  under  this  act,  the  Courts  are  not  re- 
stricted to  the  kind  of  process  used  In  the  State 
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Courts,  or  bound  in  any  respect  to  conform  them-     1825. 
selves  thereto.    This  latitude  of  discretion  was  u^jbJ^ 
not  deemed  expedient  to  be  left  with  the  Courts ;        ▼• 
and  the  act  of  the  29th  of  September,  1789,  ^•*^^- 
[2  L.   U.  8.  72.]    entitled,    ''An  act  to  regu- 
late processes  in  the  Courts  of  the  United  States," 
modifies  and.  limits  this  power.    So  far  as  is  iHa- 
terial  to  th?  present  inquiry,  it  declares,  that  the 
forms  of  writs   and  executions,  and  modes  of 
process,  in  the  Circuit  and  District  Courts,  in 
suits  at  common  law,  shall  be  the  same  in  each 
State  respectively,  as  are  now  used  or  allowed  in 
the  Supreme  Courts  of  the  same.    The  form  of 
the  writ  contains  substantially  directions  as  to 
what  is  to  be  done  under  it.    Whether  mesne  or 
final  process,  it  is  on  its  face  sq  shaped  and 
mouldedf  as  to  be  adapted  to  the  purposes  for 
which  it  is  intended.    This  act,  therefore,  adopts 
the  effect  as  well  as  the  form  of  the  State  process- 
es; and  as  these  were  various  in  the  dififer^nt 
States,  it  goes  further,  and  adopts  the  modes  of 
yroessi,  which  must  include  every  thing  necessary 
to  a  compliance  with  the  command  of  the  writ. 
The  effect  and  operation  of  executions  must,  of 
course,  vary  in  the  difierent  States,  aceording  to 
the  different  forms  which  were  used  and  allowed. 
The  mode  of  proceeding,  where  lands,  for  instance, 
were  liable  to  be  taken  and  sold  on  execution, 
wiB  different  from  that  which  would  be  necessary 
where  they  were  only  liable  to  be  extended  under 
an  elegit.    It  was  therefore  necessary  to  adopt 
the  modes  of  process,  if  the  process  itself  was 
adopted.     This  act  was  temporary;  and  con*  . 
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1825.    tinued  from  time  to  timei  until  the  pennanent  law 
^g;^^  of  the    8th  of  May,  1702,  [2  L.  U.  8.  29*9.] 

*  I'  ^  ^^  passed;  the. second  section  of  wMchySofar 
«s  relates  to  the  second  question,  declares,  that 
the  foiins  of  writs,  executions,  and  other  process, 
except'their  style,  and  the  forms  and  modes  of 
proceeding  in  suits  of  common  law,  in  the  Courts 
of  the  United  States,  shall  b^  the  same  as  (U'e 
na¥>  used  in  the  said  Courts,  in  pursuance  of  the 
aet  entitled,  *^  an  act  to  regulate  processes  in  the 
Courts  of  the  United  States/'  This  section  then 
goes  on  to  prescribe  the  rules  and  principles  by 
which  the  Courts  of  -equity,  and  of  admiralty 
and  maritime  jurisdiction,  were  to  be  governed  ; 
and  then  follows  this  provision :  Subject,  how- 
ever, to  such  alterations  and  additions,  as  the 
said  Courts  respectively  shall,  in  their  discretion, 
deem,  expedient,  or  to  such  regulations  as  the 
Suptame  Court  of  the  United  States  shall  think 
Iffoper,  from  time  to  time,  by  rule,  to  prescribe 
to  any  Cireuit  or  District  Court  concerning  the 
vame.  There  can  be  no  doubt,  that  the  power 
here  given  to  the  Courts,  extends  to  all  the  sub- 
jects in  the  preceding  parts  of  the  section ;  and 
embraoes  as  well  the  forms  of  process,  and  modes 
of  i^oeeeding  in  suits  of  common  law,  as  those 
of  equi^,  and  of  admir^ty  and  maritime  juris- 
dietioB.  It  will  be  perceivedt  that  this  act  {Mre- 
wqiposes  that>  in  point  of  practice,  the  several 
Courts  of  the  Vn  ited  States  had  carried  into  eie- 
eution  the  provisions  ojT  Ae*  act  of  1789;  and 
had  adopted  the  forms  of  process,  and  modea  of 
proeeediagi  theieop,  wUch.  were  then  usual,  and 
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allowed  in  the  Supreme  Courts  of  the  respective  18C5« 
States ;  and  it  ratifies  and  continues  such  practice, 
and  extends  it  to  all  the  proceedings  in  suits. 
This  course  was  no  doubt  adopted,  as  one  better 
calculated  to  meet  the  views  and  wishes  of  the 
several  States,  than  for  Congress  to  have  framed 
an  entire  system  for  the  Courts  of  the  United 
States,  varying  from  that  of  the  State  Courts. 
They  had  in  view,  however,  State  systems  then  in 
actual  operation,  well  known  and  understood, 
and  the  propriety  and  expediency  of  adopting 
which,  they  would  well  judge  of  and  determine* 
Hence  the  restriction  in  the  act,  nau)  used  and 
allowed  in  the  Supreme  Courts  of  the  several 
States.  There  is  no  part  of  the  itct,  however, 
that  looks  like  adopting  prospectively,  by  positive 
legislative  provision,  the  various  changes  that 
might  thereafter  be  made  in  the  State  Courts. 
Had  such  been  the  intention  of  Congress,  the 
phraiBeoIogy.of  the  act  would  doubtless  have  been 
adapted  to  that  purpose.  It  was,  ncfvertheless, 
foreseen,  that  changes  probably  would  be  made 
in  the  -processes  and  proceedings  in  the  State 
Courts,  which  might  be  fit  and  proper  to  be 
adopted  in  the  Courts  of  the  United  States; 
and,  not  choosing  to  sanction  such  changes  abso- 
lutely in  anticipation,  power  is  given  to  t)ie  Courts 
over  the  subject,  with. a  view,  no  doubt,  so  to  al- 
tei"  and  mould  their  processes  and  jM'oceedings, 
as  to  conform  to  those  of  the  State  Courts  as 
nearly  as  might  be,  consistently  vrith  the  ends  of 
justice.  This  authority  must  haVe  been  given  to 
the  Courts,  for  some  substantial  and  beneficial 
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1805«  purpose.  If  the  alterations  are  limited  to  mere 
"jj^j^^^foT^f  without  varyin|>  the  eflfect  and  operation  of 
7.  the  process,  it  would  be  useless.  The  power  here 
given,  in  order  to  answer  the  object  in  view,  can- 
not be  restricted  to  farm,  as  contradistinguished 
from  substance,  but  must  be  understood  ab 
vesting  in  the  Courts  authority,  so  to  frame, 
mould,  and  shi^e  the  process,  as  to  adapt  it  to 
the  purpose  intended. 

The  general  policy  of  all  the  laws  on  this  sub- 
ject is  very  apparent.  It  was  intended  to  adopt, 
anid  conform  to,  the  State  process  loid  proceed- 
itigs,  as  the  general  rule,  but  under  such  guards 
ioind  checks  as.  might  be  necessai/'to.insure  the 
due  exercise  of  the  powers  of  the  Courts  of  the 
United  States.  They  have  authority,  therefore, 
from  time  to  time  to  alt&r  the  process,  in  such 
manner  as  they  shall  deem  expedient,  and  like- 
wise to  mnke  additions  thereto,  which  necessari- 
ly implies  a  power  to  enlarge  the  effect  and  ope- 
ration of  the  process.  The  exercise  of  this  power 
is,  to  be  sure,  left  in  the  discretion  of  the  Court ; 
but  the  object  attd  purpose  for  whiob  it  is  given, . 
is  so  plainly  marked,  that  it  is  hardly  to  be  presu- 
med the  Courts  would  omit  carryings  it  into  exe- 
cution, without  some  substantial  reason.  And, 
the  better  to  insure  this,  authori^  is  given  to  this 
Court,  to  prescribe  to  the  Circuit  and  District 
Ck>urt8,  such  regulations  oft  the  subject  as  it  shall 
think  proper.  And  should  this  trust  not  be  duly 
and  discreetly  exercised  by  the  Courts,  it  is  at  all 
times  in  the  power  of^  Congress  to  correct  the 
etil  by  more  Hpecific.  legislation.    But  so  long  m 
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the  Courts  of  the  United  States  shall  m^e  such    1825. 
alterations  or  additions  in  their  process  of  exe-  ^^^"JJJ^ 
cution  as  only  to  reach  property  made  subject  to        ?. 
execution  from  the  State  Courts,  there  would  ^'***^^- 
seem  to  be  no  just  ground  for  complaint.     When, 
therefore,  the  law  of  Kentucky  made  land  sub- 
ject to  executions,  it  was,jcarrying  into  effect  the  ^ 
spirit  and  object  of  the  act  of  Congress,  for  the 
Circuit  Court  so  to  alter  and  add  to  the  form  of 
its  execution,  as  to  authorize  the  taking  and  sell- 
inc  the  debtor's  land. 

It  is  said,  however,  that  this  is  the  exercise  of 
legislative  power,  which  could  not  be  delegated 
by  Congress  to  the  Courts  of  justice.  But  this 
objection  cannot  be  .sustained.  There  is  no 
doubt  that  Congress  might  have  legislated  more 
specifically  on  the  subject,  and  declared  wliat 
property  should  be  subject  to  executions  from  the. 
Courts  of  the  United  States.  But  it  does  not 
follow,  that  because  Congrees  nlight  have  done 
this,  they  necessarily  must  do  it,  and  cannot  com- 
mit the  power  to  die  Cot^rts  of  justice.  Con-* 
gresrt  might  regulate  the  whole  practice  of  the 
Courts,  if  it  was  deemed  expiedient  so  to  do : 
but  this  power  is  vested  in  the  Courts ;  and  it 
never  ha^  occurred  to  any  one  that  it  was  a  dele- 
gation of  legislative  power.  The  power  given 
to  the  Courts  over  their  process  is  no  more  than 
authorizing  them  to  regulate  and  direct  the  con- 
duct of  the  Marshal,  in  the  execution  of  the  ^iro* 
cess.  It  relates,  therefore,  to  the  ministerial  duty 
of  the  officer ;  and  partakes  no*  more  of  legisla- 
tive power,  than  that  discretionary  authority  in 
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19SS.  troited  to  every  department  of  the  goTemment 
io  a  variety  of  caaes*  And,  aa  ia  forcibly  obaer- 
ved  by  the  Court,  in  the  caae  of  Waifman  ▼. 
Sauthardf  the  aame  objection  ariaea  to  delegating 
thja  power  to  the  atate  authoritiea,  aa  diere  doea 
to  intraating  it  to  th^  Courta  of  the  UnitedvStatea. 
It  ia  aa  much  a  delegation  ot  legialative  power  m 
thiB  one  caae  aa  in  the  other.  It  haa  been  already 
decided,  in  the  caae  referred  to,  that  the  S4th  aec*- 
tion  of  the  Judiciary  Act  haa  no  application  to  the 
practice  of  the  Courta  of  ihe  United  8tatea,  ao  aa 
in  any  manner  to  govern  the  form  of  the  proceaa  of 
execution.  .  And  all  the  reaaoning  of  llie  Court, 
which  deniaa  the  application  of  thia  aection  to  the 
form,  appliea  with  equal  force  to  the  effect  or  ex- 
tent and  operation  of  the  proceaa.  If,  therefore, 
Congreaa  haa  le^alated  at  all  upon  tiie  efeet  of 
ezecutiona,  they  have  either  adopted  and^mited. 
it  to  that  ^whicL  would  have  5een|[iven  to  the  Uke 
pi^)ceaa  from  the  -Supreme  Courta  of  the  reapec- 
tive  Statea,  in  the^yeiajpl789,  or  have  provided  for- 
changea,  by  authorizing  the  Courta  of  tiie  United 
BtMea  to  make  auch  alterationa-and  additiona  in 
the  proceaa  itaelf,  aa  to  give  it  a  different  effect. 
To  limittheoperatljn  of  an  execution  noiorto 
thatwhichitwould  have  had  in  the  yeair  1789,  would 
open  a  door  to  many  and  great  inconvenienciea, 
uriiieh  Congreaa  seems  to  have  foreseen,  and  to 
have  guarded  againBt,.by  giving  ample  powers  to 
the.  Courta,  ao  to  mould  their  proceaa,  aa  to  meet 
whatever  chjBinges  might  take  place.  And  if  any 
doubt  existed,  whether  the  act  of  1792  vests  auch 
power  in  the  Courts,  or  with  respect  to  its  con* 
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stitutionaliQri  the  practical  constnictioii  bene*  1838w 
tofore  given  to  it,  ought  to  have  great  weight  in  I^^^'^^ 
deteitnining  both  questions.  It  is  Understood, 
that  it  has  been  the  general,  if  not  the  universal 
practice  of  the  Courts  of  the  United  States,  so 
to  alter  their  executions,  as  to  authorize  a  levy 
upon  whatever  property  is  made  subject  to  the 
like  process  from  the  State  Courts;  and  undw 
such  alterations,  many  sales  of  land  have  no 
doubt  been  made,  which  might  b^  disturbed  if 
a  contrary  construction  should  be  adopted.  That 
such  alteration,  both  in  the  form  and  effect  of 
executions,  has  been  made  by  the  Circuit  Court 
for  the  District  of  Kentucky,  is  certain  from  the 
GfUBe  now  before  us,  as,  in  1789,  Iffind  in  Kentucky 
could  not  be  sold  on  execution.  If  the  Court, 
then,  had  the  power  so  to  frame  and  mould.the 
execution  in  this  case,  as  to  extend  to  lands,  the 
(mly  remaining  inquiry  is,  whether  the  proceed* 
ings  on  the  execution  could  be  arrested  and  con- 
trolled by  the  State  law.  And  this  question 
would  seem  to  be  put  at  rest  by  the  decision  in 
the  case  <>f  Wayman  v.  SautkariL  The  la\¥ 
q£  Kentucky,  as  has  been  already  observed, 
does  not  in  terms  profess  to  exercise  any  such 
authority ;  and  if  it  did,  it  must  be  unavailing. 
An  officer  of  the  United  States  cannot,  in  the  dis- 
charge of  his  duty,  be  governed  and  controlled . 
by  State  laws,  any  farther  than  such  layrs  have 
been  adopted  and  sanctioned  by  the  legisliUive 
anthcmty  of  the  United  States.  And  he  does 
not,  in  such  ease,  act  under  the  authority  of  fke 
Slate  law,  but  under  that  of  the  United  States, 
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1825.  which  adopts  such  law.  An  executiota  is  the  fruit 
and  end  of  the  suit,  and  is  very  aptly  called  the 
life  of  the  law.  The  suit  does  not  terminate  with 
the  judgment ;  and  all  proceedings  on  the  execii- 
tiopi  are  proceediofgs  in  the  suit,  and  which  are  ex- 
pressly, by  t|ie  act  of  Congress,  put  under  the  regu- 
lation and  contrbl  of  the  Court  out  of  which  itis- 
sues.^  It  is  a  power  incfident  to  every  Court  from 
which  process  issued,  when  delivered  to  the  pro- 
per officer,  to  enforce  upon  such  officer  a  com- 
pliance with  his  duty,  and  a  due  execution,  oif  the 
process,  according  to  its  command*  But  we  are 
not  left  to  rest  upon  any  implied  power  of  the 
Courty  for  siich  authority  over  the  officer.  By 
the  7th  section  of  the  act  of  the  2d  of  March,  1793, 
(3  X.  U.  a.  367.)  it  is  declared,  that ''  it  shall  be 
lawful  for  the  several  Courts  of  the  United  States, 
from  time  to  time,  as  occasion  maf  require,  to 
make  rules  and  orders  for  their  respective  Courts, 
directing  th6  returning  of  writs  and  processes,  &c. 
and  to  regulate  the  practice  of  the  said  Courts 
respectively,  in  such  manner  as  shall  be  fit  and 
necessary  for  the  advancement  of  justice,  imd  ef- 
p&iaUjf  to  the  end  to  prevent  delays  in  proceed- 
ings." To  permit  the  Marshal,  in  this  case,  to 
be  governed  and  controUed  by  the  State  laift 
is  not  only  delaying,  but  may  be  entirely  defeat- 
ing the  effect  and  operation  of  the  execution^ 
and  would  be  inconsistent  with  the  advancement 
of  justice. 

Upon  the  whole,  therefore,  the  opinion  of  this 
Co  t  is,  that  the  Circuit  Court  had  authority  to 
alter  the  form  of  the  process  of  execution,  so  as 


Digitized  by 


Google 


OF  THE  UNITED  STATES.  ^ 

to  extend  to  real  as  well  as  personal  property,     1835. 
when,  hy  the  laws  of  Kentucky,  lands  were  made  v^-v^ 
subject  to  the  like  process  from  the  State  Courts ;    *  V. 
and  that  the  act  of  the  General  Assembly  of  H^«<<^' 
Kentucky  does  not  operate  upon,  and  bind,  and 
direct  the  mode  in  which  the  venditioni  exponas 
should  be  enforced  by  the  Marshal,  so  as  to  for- 
bid a  sale  of  the  land  levied  upon,  unless  it  com- 
manded three  fourths  of  its  value,  according  to 
the  provisions  of  the  said  act ;  and  that,  of  course, 
the  return  of  the  Marshal  is  insufficient,  and 
ought  to  be  quashed.    This  renders  it  unneces- 
sary to  inquire  into  the  constitutionality  of  the 
law  of  Kentucky. 

Certificate.  This  cause  came  on  to  be  heard 
on  the  transcript,  &c.  and  the  points  on  which 
the  Judges  of  the  Circuit  Court  of  the  United 
States  for  tlie  seventh  Circuit  and  District  of 
Kentucky,  were  divided  in  opmion,.and  which 
were,  in  pursuance  of  the  act  of  Congress  in 
that  case  made  and  provided,  adjourned  to  this 
Courts  and  was  argued  by  counsel.  On  consider- 
ation whereof,  this  Court  is  of  opinion,  that  the 
act  of  the  General  Assembly  of  Kentucky,  re- 
ferred to  in  the  said  questions,  cannpt  operate 
upon,  bind,  and  dirept  the  mode  in  which  the  said 
venditioni  exponas  should  be  enforced  by  the 
Marshal,  and  forbid  a  sale  of  the  land  levied 
upon,  unless  it  commanded  three  fourths  of  ijts 
value  when  estimated  according  to  the  provisions 
of  the  said  act;  and  that  this  opinion  renders  it 
unnecessary  to  decide  whether  die  said  act  i?,  or 
V0L.X.  p 
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1825.    18  not,  repugnant  to  the  constitution  of  the  Uni- 
Th«  ADidope.^ed  States.    All  which  is  directed  to  be  certified 
to  the  Circuit  Court  of  the  United  States  for  the 
seventh  circuit  and  District  of  Kentucky.' 


[Piizc.    UrsTAircs  Coukt.    Slatb  Tradk.] 

The   Antelope.      The  Vice-Consuls  of  Spain 
and  Portugal,  lAbellants. 

The  African  slave  trade  it  contraiy  to  the  law  of  nature,  but  is. not 
prohibited  by  'he  positive  law  of  nations. 

Although  the  slave  trade  is  now  prohibited  by  the  laws  of  most  cirili- 
zed  nations,  it  may  still  be  lawfully  carried  on  by  the  subjects  of 
those  nations  who  have  not  prohibited  it  by  municipal  acts  or  trea- 


The  slave  trade  is  not  piracy,  unless  made  so  by  the  treaties  or  statutes 
of  the  nation  to  whom  the  party  belongs.. 

rhevigbt  of  visitation  and  search  does  not  exist  in  time  of  peace.  A 
tesseleogaged  in  the  slave  trade,  even  if  prohibited  by  the  laws  of 
the  country  to  which  it  belongs,  cannot,  for  that  cause  alone,  be 
seized  on  the  high  seas,  and  brought  in  for  adjudication,  in  time 
of  peace,  in  the  Courts  of  another  country.  But  if  the  laws  of 
that  other  country  be  violated,  or  the  proceeding  be  authorised  by 
treaty,  the  act  of  capture  is  not  in  that  case  unlawful. 

a  In  the  caM  of  ihe  Bmk  of  ike  United  Staiee  r.  January, 
jalso  certified  from  the  Curcuit  Court  of  Kentucky,  the  process  was 
%  cofiaij  to'wbidi  the  acts  of  ITSQ^  and  1799,  extend  in  express 
fcrms.  This  Court,  thcrefofe^^^etvminedy  that  Congress,  must  be 
understood  to  ha^e  adopted  that  psoeess  as  one  that  was  to  issue 
permauentl/finvn  the  Courts  df  the  United  States,  whenever  it 
was  in  use,  aV  the  epoch  contemplated  by  those  acts,  as  a  State 
proceA.    A  certificate  was  directed  accordingly. 
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It  leems,  tbat  in  cam  of  noh  a^taisttre»  poMeuion  of  Afirtctiis  it  oot     1825* 
a  sufficiant  efidenee  of  property,  mod  that  the  awut  probandi  U  v^p*v<^^ 
thrown  upon  U«e  claimant,  to  show  that  the  possession  was  lawfdllj  TU  Aiiielo|«r. 
acquired. 

Africans  who  are  first  captuitd  by  a  belligerent  prifateer,  filled  oot  in 
violation  of  our  neutrality,  or  by  a  pirate,  and  then  recaplnred  and 
brought  into  the  ports  of  the  United  States,  under  a  reasonable  sus- 
picion that  a  TiolaUon  of  the  Slave  Trade  Atts  was  Intended,  are 
not  to  be  restored  without  full  proof  of  the  proprietaij  tnierefl; 
for  in  such  a  case  the  capture  is  lawful. 

And  whether,  in  such  a  case,  restitution  ought  to  be -decreed  at  all, 
was  a  question  on  which  the  Court  was  equally  divided. 

Where  the  Court  U  equally  divided,  the  decree  of  the  Court  below 
is  of  course  affirmed,  so  fares  the  point  of  division  goes. 

Although  a  consul  may  claim  for  guijwU  unknunen  of  his  nation,  yel 
restitution  cannot  be  decreed  without  specific  proof  of  the  individud 
proprietary  interest 

Appeal  from  the  Circuit  Court  of  Georgia. 

These  cases  were  allegations  filed  by  the  Vice- 
Consuls  of  Spain  and  Portugali  claiming  certain 
Africans  as  the  property  of  subjects  of  their  aar* 
tion.  The  material  facts  w^re  as  follows :  A  pri- 
vateer, called  the  Colombia,  sailing  under  a  Vene- 
zuelean  commission,  entered  the  port  of  Baltimore 
in  the  year  1819;  clandestinely  shipped  a  crew 
of  thirty  or  forty  men ;  proceeded  to  seat,  and 
hoisted  the  Artegan  flag,  assuming  the  name  of 
the  Arraganta,  and  prosecuted  a  voyage  along 
the  coast  of  Africa ;  her  officers  and  the  greater 
part  of  her  crew  being  citizens  of  the  UnitlBd 
States.  Off  the  coast  of  Africa  she  captured  an 
American  vessel,  from  Bristol,  in  Rhode  Island, 
from  which  she  took  twenty-five  Africans ;  she 
captured  several  Portuguese  vessels,  from  which 
she  also  took  Africans  ;*  and  she*  captured  a  Bpa^ 
nish  vessel,  called  the  Antelope,  in  which  she 
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19S5.    also  took  a  considerable  number  of  Africans. 
.^J^^^JJJ^JV  The  two  FQssels  tben  sailed  in  company  to  the 
coast  of  Brazil,  where  the  Arraganta  was  wrecked, 
and  her  master,  Metcalf,  and  a  great  part  of  his 
crew,  made  prisoners ;  the  rest  of  the  crew,  with 
the  armament  of  the  Arraganta,  were  transferred 
to  the  Antelope,  which,  thus  armed,  assumed  the 
name  of  the  General  Ramirez,  under  the  com- 
mand of  John  Smith,  a  citizen  of  the  United 
States ;  and  on  board  this  vessel  were  all  the 
Africans,  which  had  been  captured  by  the  priva- 
teer in  the  course  of  her  voyage.    This  vessel, 
thus  freighted,  was  found  hovering  near  the  coast 
of  the   United    States,  by  the  revenue   cutter, 
Dallas,  under  the  commaiid  of  Captain  Jackson, 
and  finally  brought  into  the  port  of  Savannah  for 
adjudication.    The  Africans,  at  the  time  of  her 
capture,  amounted  to  upwards  of  two  hundred 
and  eighty.    On  their  arrival,  the  vessel,  and  the 
Africans,  were  libelled,  and  claimed  by  the  Por- 
tuguese and  Spanish  Vice-Consuls  rddprocally. 
They  were  also  claimed  by  John  Smith,  as  cap-  . 
tured  jure  heUi.    Hiey  were  claimed  by  the  Unir 
ted  States,  as  having  been  transported  from  fo- 
reign parts  by  American  citizens,  in  contraven- 
tion to  the  laws  of  the  United  States,  and  as  en- 
titled to  their  freedom  by  thoi^e  laws,  and  by  the 
law  of  nations.    Captain  Jackson,  the  master  of 
the.  revenue  cutter,  filed  an  alternative  claim  for 
the  bounty  given  by  law,  if  the  Africans  should 
be  adjudged  to  the  United  States ;  or  to  salvage,  if 
the  whole  subject  should.be  adjudged  to  the  Por- 
tugtaese  and  Spanish  Consuls. 
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The  Court  dismiflsed  tke  libel  and  claim  of   ISSS* 
John  Smith.    They  diamisBed  the  claim  of  the^ 
United  States,  except  h»  to  that  poitioik  of  the 
Afneaaa  which  had  been  taken  from  the  Aifieri-'      ^ 
can  yeHMel.    The  residue  was  divided  between 
ihe  Spanish  and  Portuguese  claimants. 

No  evidence  was  offered  to  show  which  of  the 
Africans  were  taken  from  the  American  vesse!, 
and  which  from  the  Spanish  and  Portuguese ; 
and  the  Court  below  decreed,  that,  as  about  one 
third  of  them  died,  the  loss  should  be  averaged 
among  these  three  different  classes';  and  that  six- 
teen should  be  designated,  by  lot,  from  the  whole- 
number,  and  delivered  over  to  the  Marshal,  ac- 
cording to  the  law  of  the  United  States,  as  being 
the  fair  proportion  of  the  twenty-five,  proved  to 
have  been  taken  from  an  American  vessel. 

Ftk.  f6A, 

'  The  Attometf  Oenerdl,  for  the  appellants,  sta^  ^^^ 
ted,  that  the  cases  of  the  respective  allegations 
of  the  Spanish  and  Portuguese  Consols,  upon 
which  distintt  appeals  had  beenr  takes,  which  had 
been  separately  docketed  in  this  Court,'^  were 
so  blended  together,  thai  it  was  thought  most 
proper  to  bring  on  the  hearing  in  both  cases^t 
the  same  time. 

Mr.  Chief  Justice  Marshall  stated,  that  the 
appellants,  in  the  argument  of  No.  12,  might 
refer  to  the  evidence  in  No.  13;  they  might  in- 
voke it  into  this  cause,  so  far  as  it  was  necessary 
for  their  pinrposc,  and  the  Court  would  take  no- 

a  The  Spanish  case  as  No.  It,  aod  the  Portneuese  as  No.  IS- 
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1825.    tice  of  the  facts  which  appeared  in  the  other 

,^l]jj^[^jj^  transcript ;  but  that  the  two  causes  must  come 

on  separately,  and  in  their  order.    But  it  has 

been  thought  most  expedient  to  report  the  two 

arguments  together* 

The  reasons  assigned  in  the  appellants'  case^ 
for  reversing  the  decrees  of  the  Court  below, 
were  as  follows : 

1st.  That  the  possesion  of  these  Africans  by 
the  clainiants,  before  the  capture  by  the  priva- 
teer, affords  no  presumption  that  tliey  were  their 
property ;  that  they  must  show  a  law  entitling 
them  to  hold  them  as  property. 

2.  That  if  these  Africans  are  to  be  considered 
as  having  been  in  a  state  of  slavery,  when  in  the 
Spanish'  and  Portuguese  vessels  froni  which  they 
were  taken,  and  if  the  Court  shall  ccnsider  it- 
self bound  to  restore  them  to  thecond.tion  from 
which  they  were  taken,  this  can  be  done  only  by 
placing  them  in  the  hands  of  those  who  shall 
prove  themselves  to  have  been  the  owners ;  and 
that  this  purpose  cannot  be  answered  by  resto- 
ring them  to  the  Consuls  of  Spain  and  Portugal. 

3.  That  if  some  of  these  Africans  were  the 
property  of  the  claimants,  yet  some  were  not ; 
and  failing  to  prove  which  were  theirs,  the  de- 
cree is  erroneous,  in  determining  by  lot,  a  matter 
which  the  claimants  were  bound  to  establish  by 
proof. 

Mr.  JSoy,  for  the  appellants,  argued,  that  the 
facts « of  the  case  presented  the  question  to  be 
considered  in  a  point  of  view,  peculiarly  favoura- 
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ble  to  the  appellants.  A  piratical  vessel  was  18K. 
found  hovering  near  our  coast,  appareiftly  medi*  .jg^^[^|[|||^ 
tating  a  violation  of  our  laws.  It  was  brought, 
with  the  persons  on  boards  into  the  custody  of 
the  Court,  by  an  act  of  seizure,  not  only  lawful,  but 
meritorious  towards  the  claimants,  since  it  rescu- 
ed what  they  claim  as  their  property,  from  the  grasp 
of  pirates.  If  the  claimants  had  not  interposed, 
the  course  of  the  Court  would  have  been  obvious. 
The  illegal  and  piratical  capture  by  our  citizens, 
gave  tktm  no  rights ;  and  even  if  it  did,  they  in*, 
stantly  forfeited  them  under  our  laws,  which  tl^y 
intended  to  violate.  But  the  claimants  demand 
restitution  of  the  Africans  found  on  board  this 
vessel,  alleging  them  to  be  their  property,  law- 
fully acquired  on  the  coast  of  Africa,  and  pirati- 
cally taken  from  them  by  the  Arraganta.  This 
demand  is  resisted  by  the  government  of  the 
United  States,  upon  the  ground  that  the  persons 
in  question  are  not  by  our  laws  to  be  considered 
as  slaves,  but  as  freemen.  These  laws  the 
Court  must  administer,  and  npt  the  laws  of  Spain. 
Our  national  policy,  perhaps  our  safety,  requires, 
that  there  should  be  no  increase  of  this  species 
of  population  within  our  territory.  The  acts  of 
Congress  provide  that,  however  brought  here, 
they  shall  be  set  free,  and  sent  back  to  their  oivn 
native  country.  The  Spknish  and  Portuguese 
claimants  demand  them  as  their  property.  We 
r^pel  the  claim,  by  asserting  their  right  to  liberty. 
The  demand  of  restitution  is  inconsistent  with 
our  policy,  as  declared  in  our  statutes  and  other 
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1835.  public  aciS.*  These  declaratioiiB  gave  fiur.wam- 
jy^2!^^  iRg  to  those  engaged  ia  the  slave  trade,  that  though 
we  did  not  intend  to  interfere  with  them  on  the 
high  seas,  yet,  if  their  victinis  should  come  within 
the  reach  of  our  laws,  we  should  protect  them. 
T^ese  acts  constitute  a  solefmn  pledge  to  all  na- 
tions interested  in  the  suppression  of  this  inhu- 
man traffic,  and  to  Africa  herself,  that  if  the  ob- 
jects of  it  should  seek  our  protection,  where  they 
may  lawfully  receive  it>  within  our  territorial  ju- 
tisdiction,  and  at  the  feet  of  our  tribunals  of 
justice,  they  should  be^entitled  to  that  protection* 
Therefore,  admitting  the  facts  as  alleged  by  the 
claimants,  what  they  claim  as  justice  in  a  matter 
of  property,  cannot  be  done  to  them,  without  dis- 
regarding our  own  policy,  endangering  our  own 
safety,  infringing  our  own  laws,  and  violating  the 
plighted  faith  of  the  country. 

But  supposing  they  have  a  right  to  insist  on 
restitution  of  their  property,  what  proof  ought 
to  be  required,  and  what  proof  do  they  give,  of 
their  proprietary  interest  ?  It  is  material,  also, 
here  to  consider,  that  those  human  beings,  who 
are  claimed  as  property,  come  into  the  jurisdic- 
tion of  the  Court,  not  by  any  wrongful  act  of 
ours,  but  lawfully,  providentially  ;  and  are  Xo  be 
treated  just  as  if  they  were  thrown  upon  our  shore 
by  a  stomu  The  Spanish  owners  show,  as  proof 
of  property,  their  previous  possession ;  and  the 
possessor  of  goods,  it  is  said,  is  to  be  presumed 
the  lawful  owner.  This  is*  true  a^  to  good$j  be- 
causcLtbey  have  universally  .and  necessarily  an 
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owner.  But  these  are  mm^  of  whom  it  can-  1825. 
not  be  affirmed,  tha  they  have  Universally  and  ^f^M^ 
necessarily  an  owne  In  some  particular  and 
excepted  cases,  depending  upon  the  local  law 
and  usage,  they  may  be  the  subjects  of  property 
and  ownership ;  but  by  the  law  of  nature  all 
men  are  free.  The  presumption  that  even  black 
men  and  Africans  are  slaves,  is  not  a  universal 
presumption.  It  would  be  manifestly  unjust,  to 
throw  the  anus  probandi  upon  them  to  prove 
their  birthright.  Whatever  may  have  once  been 
the  condition  of  Africa,  and  of  the  African  slave 
trade,  the  authentic  information  on  tliis  subject 
will  show,  that  it  is  now  impossible  to  determine, 
by  the  fact  of  possession,  whether  the  party  has 
been  lawfully  acquired  or  not.  There  piust  be 
an  overwhelming  probability  of  the  lawfulness  of 
suisk  acquisition,  to  raise  such  a  presumption. 
This  is  instanced  by  the  different  presumptions 
allowed  in  different  parts  of  our  own  country,  in 
respect  to  this  description  of  persons.  ?p  the 
southern  States,  jthere  is  the  highest  degree  of 
probability,  from  universal  practice  and  well 
known  law,  that  such  persons  are  slaves.  But 
in  .the  northern  States,  the  probability  is  just 
the  contrary,  and  the  presumption  is  reversed. 
And  in  the  present  state  of  the  slave  trade, 
Africans,  in  a  slave  ship  on  the  high  seejei, 
are  in  no  such  circumstances  as  to  raise  a 
presumption  that  they  are  lawfully  held  in  slave- 
ry. For  if  there  be  a  permitted  slave  trade, 
there  is  also  ei  prohibited  slave  trade;  and  the 
prohibition  is  much  more  extensive  than  the  per- 
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1825.  miseion.  The  claimantfl  ipust,  consequentlyy 
.Jj^^llJ^  show  something  more  than  mere  possession. 
They  must  show  a  laW|  making  such  persons 
property,  and  that  they  acquired  tliem  under  such 
law.  In  order  to  maintain  their  title,  th@y  show 
the  municipal  law  of  Spain ;  but  (he  operation 
of  that  law  can  only  extend  throughout  the  terri- 
tory of  Spain/and  to  Spanish  vessels  on  the  high 
seas.  These  persons  are  now  within  the  juris- 
diction of  our  conflicting  law ;  and  they  are 
brought  here  without  any  violhtion  of  the  sove- 
reign rights  of  Spain.  Our  own  law,  which  is 
in  force  here,  must  prevail  over  the  law  of  Spain, 
which  cannot  have  an  extra-territorial  operation. 
There  is  no  reason  of  comity,  or  policy,  or  jus- 
tice, which  requires  us  to  give  eflect  to  a  foreign 
law  conflioting  with  our  own  law  on  the  same 
subject.  Besides,  the  Spanish  law  is  not  only  con- 
trary to  ours,  but  is  inconsistent  with  the  law  of 
nature,  which  is  a  sufficient  reason  for  maintain- 
ing the  supremacy  of  our  own  code.  If  this 
municipal  law  of  Spain  were  allowed  to  prevail 
againet  our  law,  in  our  own  territory,  and  before 
our  own  Courts,  the  same  effect  must  be  given 
to  the  law  of  every  other  country,  under  the  same  - 
circumstances.  If,  instead  of  these  Africans, 
there  had  been  taken  by  the  same  illegal  capture, 
Spanish  slaves,  from  an  Algerine  corsair,  and 
afterwards  brought  in  the  same  manner  into  our 
ports,  they  might,  upon  the  same  principle,  be 
reclaimed  by  the  representative  of  i..j^iers,  who 
could  easily  show,  that,  by  the  law  prevailing 
among  the  Barbary  states,  they  were  slaves. 
The  municipal  law  of  Spain,  then^  is  insuffi- 
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cient  to  maintain  the  title  set  up  by  the*  claim-    1825. 
ants.    They  are  driven  to  the  necessity  of  in- .^Ijf^nuiSpl. 
Yoking  the  aid  of  the  law  of  nations,  as  sanction- 
ing their  asserted  right  to  property  In  these  hu- 
man beings.    But  if  the  law  of  nations  is  silent 
upon  this  subject ;    if  it  neither  sanctions  nor 
forbids  the  traffic  in  African  slaves ;  if  it  is  mu- 
nicipal law  alone  which  determines  in  what  man- 
ner private  property  is  acquired  And  lost,  then 
the  claimants  have  no  law  to  stand  upon  in  as- 
serting their  claim.     Supposing,  however,  this 
idea  not  to  be  correct,  it  is  incumbent  on  the 
claimants  to  show,  positivel) ,  that  the  slave  trade, 
as  now  practised,  has  the  sanction  of  the  law  of 
nations,  as  now  understood  by  the  civilized  and 
Christian  nations  of  the  world.    That  it  once 
had  that  sanction^  may,  pel  haps,  be  admitted ; 
but,  it  must  also  be  admitted,  that  there  was 
once  a  tUne  when  it  had  not  that  sanction.    The 
permission  began  by  general  assent  and  usage. 
The  King  of  Spain,  in  .the  preamble  to  his  edict 
of  1817,  admits  that  it  was  incorporated  into  the 
code  of  nations  as  an  exception  to  the  general 
principles  on  which  that  code  is.  founded.*  When 
the -practice  was  adopted  by  the  general^  not 
tmiwrMl  OBHnt^  of  dvilized  nations,  it  beqame 
a  part  of  the  law  of  nations.    In  the  same  man- 
ner, a  gmerali  and  not  a  uwiuMTidlf  denunciation 
of  the  practice,  }A  sufficient  to  make  it  cease  to 
be  a  part  of  the  law  of  nations.    In  the  great 
moral  and  legal  revolution  which  is  now  going 
on   in    the   world    respecting   this  trade,   the 
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1825.  time  must  come  when  it  will  cease  to  have 
,JjJ^^JJJ2r^  a  legal  existence  by  the  universal  concmr- 
rence  of  nations.  In  the  mean  time,  the  queitf- 
tion  must  be  discussed,  as  it  arises  under  various 
circumstances,  until  we  reach  the  desired  period, 
when  the.  universal  sentiment  of  the  wise  and 
the  good  shall  become  the  rule  of  conduct  sanc- 
tioned by  authority  capable  of  enforcing  it.  All 
the  modifi<^ations  and  improvements  in  the  mo- 
dern law  of  nations  have  been  gradually  intro- 
duced. The  writers  upon  that  law  explain  the 
manner  in  which  these  changes  have  been  made 
and  sanctioned.^  The  documents  to  be  laid  be- 
fore the  Court  will  show  the  present  state  of  the. 
world's  opinion  and  practice  upon  this  subject, 
and  will  prove  that  the  time  is  at  hand,  if  it  has 
not  already  arrived,  when  the  slave  trade  is  not 
only  forbidden  by  the  concurrent  voice'  of  most 
nations,  but  is  denounced  and  punished  as  a 
crime  of  the  deepest  die.  This  is  shown  by  the 
declarations  contained  in  the  treaties  of  Paris 
and  Ghent ;  by  the  acts  and  conferences  at  the 
Congresses  of  Vienna,  London,  and  Aix  la  Cha- 
pelle;  by  the  treaties  between  Grefit  Britain, 
and  Spain,  and  Portugal;  by  the  negotiations 
between  the  United  States  and  Great  Britain ; 
and  by  the  reports  of  the.  committees  of>the  House 
of  Commons,  and  the  Ht^use  of  Representatives 
in  Congress.  We  contend,  then,  that  whatever* 
was  once  the  fact,  this  trade  is  now  condemned 
by  the  general  consent  of  nations,  who  have  pub- 

a  Vattel,  Droit  des  Gen$y  Chap.  Prelim.  §  25— 2^.  56.  liv. 
1.  dr.  23.  ^  293.    Burlam.  l€5^     MarUm^lg.  ^  5. 1 11.  ^  1. 
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licly  and  solemnly  declared  it  to  be  unjust,  inhu-  1825. 
man,  and  illegal.  We  insist,  that  absolute  un'a-  .^jfTiuItope. 
nimity  on  this  subject  is  unnecessary ;  that,  as  it 
was  introduced,  so  it  may  be  abolished,  by  gene- 
ral concurrence.  This  general  concurrence  may 
not  authorize  a  Court  of  justice  to  pronounce  it 
a  crime  against  all  nations,  so  as  to  make  it  the 
duty  of  all  to  seek  out  and  punish  offenders,  as 
in  the  case  of  piracy.  No  decision  has  yet  gone 
that  length,  nor  is  it  necessary  in  this  case  to 
(contend  for  such  a  principle.  But  in  a  case 
where  the  Africans  are  lawfully  brought  before 
a  Court  of  the  law  of  nations,  and  are  claimed 
as  property,  by  those  who  must  be  considerec  as 
actors  in  the  cause,  and  who  must,  consequen  ly, 
provie  their  title  as  alleged;  the  fair  abstraci 
question  arises,  and  their  claim  may  well  be  re- 
pudiated as  founded  in  injustice  and  illegal*  y. 

The  learned  counsel  here  commented  upon  the 
different  casein  in  England  and  this  country,  with 
the  view  of  reconciling  them,  and  showing  that 
they  were  all  consistent  with  the  principle  h 
maintained.  In  the  cases  of  the  Amedie^^  the 
Fortana^^  and  the  Donna  Mariannaj  the  ship 
and  persons  on  boieird  were  lawfully  brought  into 
the  custody  of  the  Court,  e^her  as  being  captu- 
red  jure  hdliy  or  taken  under  circumstances  which 
warranted  a  seizure  as  for  a  municipal  offence. 
The  claims  were  accordingly  rejected,  upon  the 
ground  of  the  unlawfulness  of  the  trade.  In  the 
subsequent  cases  of  the  Louib/  and  of  Madrazo 

a  Aclmf%  Hep.  240.      &  1  Dodioie$  tUf.  81.      c  UL  »1. 
d  2  Dodmi^BlUp. 
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1825.    V*  WiUeSj''  the  original*  seizure  was  held  to  be 
.^^jjJ^[J|J^  unjustifiable^  a^     consequently  restitution  was 
decreed.     But  none  of  the  important  principles 
settled  in  the  other  cases,  are  overruled  in  these 
cases,  which  turn  exclusively  upon  the  point,  that 
tha  wrong  first  done  in  the  unlawfufseizure^must 
be  redressed.  In  the  case  of  La  Jeune  Eugenicf' 
the  claim  of  a  French  subject  was  rejected,  as  being 
founded  in  a  breach  of  the  municipal  law  of  his 
own  country,  and  the  subject  matter  in  contro- 
versy was  delivered  up,  with  the  consent  of  the 
executive  government  of  this  country,  to  the  sove- 
reign of  France,  to  be  dealt  with  as  he  should 
think  fit.    All  these  latter  coses  show,  that  where 
the  Court  has  rightfully  obtained  possession  of 
human  beings,  who  are  claimed  as  slaves,  it  will 
not  restore  them  to  their  alleged  proprietors,  al- 
though it  may  not  go  so  far  as  to  punish  those  who 
are  engaged  in  the  trade,  by  the  confiscation  of 
the  vehicle  in  which  it  is  carried  on. 

But  another  view  may  be  taken  of  this  sub- 
ject. The  King  of  Spain,  in  his  edict  of  1817, 
(before  referred  to,)  informs  us,  that  the  slave 
trade  originated  in  motives  of  humanity,  and  was 
intended  to  avoid  the  greater  evils  growing  out  of 
the  barbarous  state  of  the  African  continent. 
Suppose  this  to  be  a  justrepresentationy  and  that 
the  trade  formerly  consisted  merely  in  th^  trans- 
portation of  persons  whd  were  slaves  in  Africa,  to 
be  slaves  elsewhere ;  it  is  at  last  discovered,  by  the 

a  S  rarnweaandjiUL  353.  Tbe  fevenl  cafes  cited,  will  be 
foond  in  Uie  Appendix  to  Uie  pfeeent  Tolame  of  tbeie  Reports,  (G.) 
p.  40L.-48.       h  tMammftlUp. 
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evidence  taken  before  the  British  House  of  Com-  1825. 
mons  in  1790,  by  the  investigations  of  the  Afri- .^SjJ^^^^^JJ*^; 
can  Institution,  and  by  the  reports  of  the  Bri- 
tish and  American  naval  officers,  to  have  entirely 
chiemged  its  character.  Slaves  are  no  longer  ac- 
quired merely  by  capture  in  war,  or  by  trade ; 
but  free  persons  are  seized  and  carried  off  by  the 
traders  and  their  agents.  Wars  are  instigated 
by  them,  for  the  mere  purpose  of  making  slaves. 
The  persons  thus  enslaved  are  clandestinely 
brought  away,  under  circumstances  of  extreme 
cruelty,  aggravated  by  the  necessity  of  conceal- 
ment, and  smuggled  into  every  country  where 
the  cupidity  of  avarice  creates  a  demand  for 
these  unhappy  victims.  May  it  not  be  asked,  is 
this  trade  ?  Is  it  lawful  ?  Has  it  not  so  changed 
its  nature  as  to  have  become  prohibited  ? 

Again :  supposing  the  slave  trade  not  yet  to 
have  become  generally  illegal ;  still  it  has  be- 
come so  to  the  subjects  of  those  countries  who 
have  issued  declarations  against  the  trade.  To 
such  the  argumentum  ad  hominem  may  be  fairly 
applied,  as  Sir  W.  Scott  says  in  the  Lotiis.  Spain 
and  Portugal  are  among  the  countries  who  have 
issued  the  most  formal  declarations  against  this 
trade,  although  they  have  not  yet  taken  the  most 
effectual  measures  to  suppress  it.  By  the  trea- 
ties between  these  powers  and  Great  Britain^ 
they  have. stipulated  the  entire  abolition  of  t^hc 
slave  trade  north  of  the  equator.  But  their  au- 
thentic declarations  pronounce  it  to  be  unlawful 
and  inhuman,  wherever  carried  on  ;  and  the  per- 
mission to  continue  it  south  of  the  line  can  onlv 
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1825.  affect  them,  and  their  subjects,  and  the  powers 
.^|2^7m^  ^^  whom  they  have  made  such  treaties.  Their 
sifbjects  cannot  avail  themselves  of  the  permis- 
sion, so  far  as  other  nations  are  conoemed. 
Those  nations  have  a  right  to  look  to  the  declsr 
rations  as  authentic  evidence  of  the  understand- 
ing of  the  Spanish  and  Portuguese  governments, 
as  to  the  law  of  nations. 

But  suppose  they  can  avail  themselves  of  the 
permiiBsion  to  trade  in  slaves  within  the  limits 
prescribed  by  the  treaties.  The  ontw  probamdi 
is  thrown  upon  them  to  bring  themselves  within 
those  limits.  This  they  have  failed  to  do  by  sa- 
tisfactory evidence. 

And  eveA  if  the  law  was  in  their  fitvour,  and 
they  had  shown  the  trade  in  which  they  were  en- 
gaged to  be  within  the  limits  permitted  by  the 
treaties,  such  a  general  claim  could  not  be  given 
in  by  the  Consuls  of  Spain  and  Portugal  for  their 
fellow  subjects.  The  Court  has  a  right  to  the 
oath  of  the  individual*  owners,  ais  to  their  pr<^rie- 
tary  interest,  and  to*  explain  the  other  circum- 
stances of  the  case.  As  to  the  Portuguese  claim, 
the  owners  are  still  unknown,  add  it  is  impossi* 
ble  that  restitution  can  be  made  to  the  Consul,  or 
even  to  his  government^  merely  upon  evidence 
that  the  Africans  were  taken  from  a  vessel  sail- 
ing, under  the  Portuguese  flag  find  papers^  with- 
out any  specific  proof  of  the  individual  proprie- 
tary interest. 

Lastly:  if  some  of  these  Africans  were  the 
property  of  the  clainmnts,  some  were  not ;  and, 
failing  to  identify  their  own,  they  are  not  entitled 


Digitized  by 


Google 


OF  THE  UNITED  STATES,  81 

to   rastitutioii  of  any  as  jslaves^  since,  among    1825» 
them  maybe  included  some  who  are  entitled  ^.^jJ^^JjJ^JJ*^ 
their  freedom.    The  proof,  by  lot,  which -was 
mbsCitnted  by  the  Court  below  for  ordinary  legal 
]nroof,  is  not  satisfactory,  especially  where  a  claim 
to  freedom  conflicts  with  a  claim  to  property. 

Mr.  Berrienj  for  the  respondents,  (Stated,  that 
a  reference  to  the  transcript  would  show,  that  of 
all  the  parties  to  this  cause  in  the  Court  below, 
the  United  States,  and  the  Spanish  and  Portu- 
guese Vice-Consuls,  a^e  alone  before  this 
Coiirt;  and  that  the  United  States,  acquies- 
cing in  all  the  residue  of  the  decree,  have  appealed 
from  only  so  much  as  directs  restitution  to  the 
Spanish  and  Portiiguiase  Vice-Consuls. 

The  allowance  of  these  claims  is  resisted  on 
various  grounds. 

One  prominent  proposition  pervades  the  whole 
of  the  opposite  argument.  Unless  wo  can. meet 
and  reust  it,  we  must^  submit  to  be  its  victims. 
It  asserts,  that  the  United  States  have  acquired 
the  possession  of  these  negroes  lawfully,  without 
wrong;  that  with  the  possession  so  acquired, 
they  have  incurred  the  obligation  to  protect  them ; 
that  all  presumptions  are  in  faitarm  Ubertatig  ; 
and,  whatever  the  laws  of  other  coiintries  may 
tolerate  or  ordain,  having  ourselves  declared  the 
slave  trade  to  be  contrary  to  the  principles^of  hu- 
manity and  justice,  we  are  bound,  jirtma/acie, 
to  hold  that  there  can  be  no  property  in  a  human 
being. 

VouX.  h 
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1825.        This  proposition  suggests  the  following  ittqni- 

The  Antelope. "®®  * 

1.  Was  the  possession  lawfully  acquired  ? 

2.  If  so,,  does  the  right  which  is  asserted  ne- 
cessarily follow  ? 

3.  With  a  view  to  their  own  peculiar  condi- 
tion, can  the  United  States  exercise  such  a 
power  ? 

h  The  lawfulness  of  the  oossession  will  be 
determined  by  considering  the  capacity  of  the 
seizing  officer  to  mhke  the  seizure,  in  connexion 
with  the  liability  of  the  thing  seized. 

The  seizure  was  made  by  John  Jackson,  com- 
mander of  the  revenue  cutter  Dallas,  belonging 
to  the  District  of  Georgia ;  and  was  made  off  the 
coast  of  Florida,  while  that  was  yet  a  province 
of  Spain.  The  right  of  Captain  Jackson  must 
have  resulted  from  the  authority  given  by  his 
commission,  and  the  laws  of  the  United  States/ 

It  did  not  result  frdin  the  act  of  1799,  provi- 
ding for  the  establishment  of  revenme  cutlers ; 
for  this  only  authorizes  them  to  board  Vessels  on 
the  coasts  of  their  respective  Districts,  or  within 
four  lelBtgues  thereof;  nor  from  the  acts  forbid- 
ding the  slave  trade,  for  these  are  directed  only 
against  vessels  of  the  United  States,  or  foreign 
vessels  intending  to  violate  our  laws  byintroducmg 
negroes  into  the  United  States.  The  President 
is,  indeed,  auAori^ed  to  employ  the  armed  ves- 
sels of  the  United  States,  to  cruise  on  the  coasts 
of  the  United  States,  or  territories  tL  jreof>  or  of 

a  The  Louis,  2  Dod$on?$  Rip.  238. 
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Afiricaf  or  elsewhere,  and  to  instruct  them  to  1825. 
bring  in  all  vessels  found  contravening  ^^^^^  ThTht^^ 
acts.  But  the  laws  of  the  United  States  can 
operate  only  on  American  vessels,  on  American 
citizens  on  board  of  foreign  vessels,  or  on  such 
vessels  within  the  limits  and  jurisdiction  of  the 
United  States.  Besides,  it  is  not  pretended,  that 
the  revenue  cutter  Dallas  had  been  selected  as  a 
cruising  vessel  under  these  acts,  or  that  Captain 
Jackson  had  received  any  instructions  from  the 
President  of  the  United  States.  Neither  can  the 
seixor  derive  any  aid  from  the  acts  to  preserve 
the  neutral  relictions  of  the  United  States ;  for 
although  the  Courts  of  the  United  States  will  re- 
store property  taken  in  violation  of  these  acts, 
when  it  is  found  within  their  jurisdiction,  yet  they 
do  not  auAorize  the  cruisers  of  the  United  States 
to  rove  the  oceatn  in  search  of  objects  on  which 
that  jurisdiction  maybe  exercised. 

So  far,  then,  as  it  depends  on  the  official  cha- 
racter of  the  seizor,  the  act  was  lawless. 
.  The  thing  seized  was  a  Spanish  vessel,  in  the 
possession  of  persons,  some  of  whom  were  Amcr 
Tican  citizens,  who  had  captured  it  jure  heU% 
tSmderthe  flag  of  Artegas,  or  of  Venezuela^  and 
in  a  vessel  which  had  been  fitted  out,  or  whose 
armament  had  been  increased,  in  the  United 
States. 

The  right  to  seize  for  a  violation  of  the  acts 
to  preserve  the  neutral  relations  of  the  United 
States,  has  been  already  spoken  of;  but  the  ad- 
verse argument  considers  these  captors  nA  pirates^ 
and  asserts  the  right  of  every  indmd/ual  to  war 
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1825.    against  them  as  enemies  of  the  human  race« 
Jij^^f^  The  answer  is, 

The  AnHlope.  ' 

(1.)  The  seizure  by  Captain  Jackson  was  not 
made  on  that  ground.  The  libel  alleges  the 
seizure  to  have  been  made  for  a  violation  of  the 
act  of  1818^  prohibiting  the  slave  trade. 

(2.)  The  Courts  of  the  United  States  have  de* 
clined  to  decide,  that  such  an  act  would  amount 
to  piracy. 

(3.)  To  put  himself  in  a  situation  to  make  this 
seizure,  Captain  Jackson  aba.ndoned  the  duty  en- 
joined upon  him  by  his  conmiission,  and  the  laws 
or  the  United  States,  by  leaving  the  limits  in- 
trusted to  his  vigilance.  If  he  had  lost  his  ves* 
sel,  could  he  have  justified  himself  before  a 
Court  Martial  ? 

(4.)  But  if  these  men  were  pirates,  and  lawfully 
brought  in,  then  the  Spanish  property  was,  from 
the  moment  of  its  introduction,  under  the  protec- 
tion of  the  ninth  article  of  the  treaty  of  San  Lo- 
renzo el  Real. 

Neither,  have  the  United  States  acquired  any 
rights  to  enforce  against  these  foreigners  their 
own  speculative  notions  on  this  subject,  ia  con- 
sequenee  of  their  being  actors.  All  pfuties  are 
actors  in  a  Court  of  admiralty,  and  these  parties 
,only  became  so  after  their  property  had  been 
taken  into  the  custody  of  the  Marshal,  and  at 
the  suit  of  the  United  States.  But  they  were 
entitled,  under  the  treaty,  to  have  restitution  of 
their  property,  without  being  put  to  ether  proof, 
than  that  it  was  found  in  their  possession. 

2.  If  the  possession  had  been  lawfully  acqui- 
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red,  could  tbe   Court  refuse  restitution  on  the     1825. 
ground  suggested  ?  'J^STI;:;^ 

The  great  case  on  this  subject,  is  that  of  the 
Lou%$ ;'  our  adversaries  agree  to  refer  the  ques- 
tion to  its  decision. 

It  is  a  singular  itiistake^  to  suppose  that  Sir  W. 
Scott  directed  restitution  solely  on  the  ground  of 
the  unlawfulness  of  the  seizure;  and  thence  to 
infer,  that  if  the  seizure  had  heen  lawful,  he 
would  have  condemned.  On  the  contrary,  ad- 
mitting the  lawfulness  of  tho  seizure,  he  decides 
expressly  that  restitutioa  mtint  notwithstanding 
be  awarded. 

3.  With  a  view  to  their  own  peculiar  situation, 
could  the  United  States  maintain  the  doctrines 
contended  for  ?  It  is  said,^that,  having  promul- 
gated our  policy  in  relation  to  this  subject,  we 
have  thereby  given  a  warning  to  slave  traders, 
which  they  are  bound  to  respect ; — BipUdge  to  the 
rest  of  the  world  which  loe  are  bound  to  redeem. 
But  what  is  this  policy,  which  we  have  thus  n6ti- 
fied  to  the  world  ?  If  is  to  be  found  in  our  laws,  in- 
hibiting the  slave  trade.  The  penalties  of  these 
are  denounced  against  our  own  vessels,  and  our 
own  citizens,  who  shall  engage  in  this  traffic  any 
where ;  and  against  foreigners  and  their  vessels, 
who  pursue  it  for  the  purpose  of  introduciLig  ne- 
groes iiito  the  United  States.  There  is  no  warn- 
ing to  the  subjects  of  Spain  andTortugal,  quietly 
pursuing  this  traffic  under  the  sanction  of  their 
.own  laws. 

a    2  DbAofi'^  Ap.  249. 849. 264. 
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1825.  The  notion  of  the  pledge  is  equally  visionary. 
,^5^^^;^^  I  find  it  difficult  to  form  a  conception  of  a  pledge, 
vfhic'h  the  party  making  it  can  at  any  time  ca- 
priciously recall ;  and  yet  no  one  doubts  that  an 
act  of  the  American  Congress  can,  at  at  any  mo- 
rn ent,  throw  open  the  slave  trade. 

These  considerations  apart,  would  it  become 
the  United  States  to  assufne  to  themselves  the 
character  of  censors  of  the  morah  of  the  wnid 
on  this  subject  ? — ^to  realize  the  lofty  conception 
of  the  adverse  counsel,  and  consider  themselves 
as  the  ministers  of  heaven,  called  to  wipe  out 
from  among  the  nations  the  stain  of  this  iniqui- 
ty ?  Might  not  the  foreign  claimant  thus  rebuke 
them,  in  the  strong  language  of  truth -^  For 
more  than  thirty  years  you  were  slave  traders  ; 
you  are  Mill  extensively  slave  owners.  If  the 
slave  trade  be  robbery,  you  were  robbers,  and 
are  yet  clinging  to  your  plunder.  For  more  than 
twenty  years  this  traffic  was  protected  by  your 
constitution,  exempted  from  the  whole  force  of 
your  legislative  power ;  its  fruits  yet  lay  at  the 
foundation  of  that  compact.  The  principle  by 
which  you  continue  to  enjoy  them,  is  protected 
by  that  constitution,  forms  a  basis  for  your  repre- 
sentatives, is  infused  into  your  laws,  and  mingles 
itself  with  all  the  sources  of  authority.  Relieve 
yourselves  from  these  absiirdities,  before  you  as- 
sume the  right  of  sitting  in  judgment  on  the  mo- 
rality of  other  nations.  But  this  you  cannot  do. 
Paradoxical  as  it  may  appear,  they  constitute  the 
very  bond  of  yput  union.  The  shield  of  your 
constitution  protects  them  from  your  touch. 
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We  have  no  pretence,  then,  to  enforce  against    1825« 

others  our    own  peculiar  notions  of   ^^aoJ'^ity*  .n^TiwiSj^. 
The  standard  of  morality,,  by  which  ^Courts  of 
justice  must  be  guided,  is  thi^t  which  the  law- pre- 
scribes. 

The  learned  counseF  here  proceeded  to  exa- 
mine the  evidence  of  proprietary  interest,  and  in- 
sisted that  (besides  the  other  testimony)  the  offi- 
cial interposition  of  ^  the  Portuguiese  government 
supplied  the  place  of  proof  of  individual  interest, 
and  established  the  legality  of  the  traffic^ 

The  objection  to  the  decree  of  tHe  Circuit 
Court,  on  the  ground  that  the  distribution  of 
the  negroes  was  directed  tobe  made  by  lot,  was 
answered  by  the  following  considerations : 

1.  It  appearing  that  the  negroes  found  oik 
board  the  Antelope  consisted  of  three  distinct 
parcels,  taken  from  American,.  Spanish,  and  Por- 
tuguese vessels,  the  obligation  to  protect  the  for- 
mer, was  equal  to,  and  not  greater  than,  that 
which  required  the  restoration  of  the  latter.  The 
capture  by  Smith  b^ing  considered,  as  in  the 
argument  of .  our  adversaries  it  is  considered,  as 
piraUcalf  the  right  of  the  Spanish  claimant  to 
restoration  under  the  treaty,  was  the  primary 
right,  as  founded  on  the  treaty,  which  is  the  m- 
premeisw;  and  in  the  fair  construction  of  that 
treaty,  it  extended  to  every  thing  found  on  board 
the  Spanish  vessel.  Then  the  proof  which  should 
diminish  that  right,  was  to  be  fur^^^ed  by  those 
who  sought  to  diminish  it. 


s  The  Loois,  t  XXMbos't  Ibp.  249. 
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The  AfiUlope. 


1825.        ^'   II  being,  ascertained  that  these  negroes 
were  property ^  they  were  liable  to  distribution  as 
'  o^er  property  ;  and,  notwithstanding  the  asser- 
tion to  the  contrary,  the  lot  is  often  and  legally 
resorted  to,  to  separate  undivided  interests. 

3.  As  between  the  Spanish  and  Portuguese 
claimants,  no  question  on  this  point  can  arise 
here,  because  they  have  not  appealed. 

4.  The  United  States  cannot  question  this  part 
of  the  decree,  because  they  have  not  only  not 
appealed  from  it,  but  have  actually  proceeded  to 
enforce  it  ex  parte^  and  have  received  restitution 
by  lot  of  the  negroes  taken  from  the  American 
vessel. 

The  United  States  have,  then,  derived  no  right 
to  refuse  restitution,  from  the  manner  in  which 
they  have  acquired  possession. 

They  are  not  entitled^  by  law,  or  the  stipula- 
tions- of  treaty,  to  apply  their  speculative  notions 
of  morality  to  the  subjects  of  Spain  and  Por- 
tugal. 

They  have  ilL-grounded  pretensions  in  refer- 
ence to  this  ill-fated  subject,  to  set  themselves 
up  as  the  moral  censors  of  the  civilized  world. 
Here  is  evidence  of  a  proprietary  interest  to  sa- 
tisfy the  mind  beyond  a  reasonable  doubt,  and  it 
is  wholly  uncontradicted;  and  the  passport  of 
the  King  of  Spain,  and  the  interposition  of  the 
government  of  Portugal,  show,  if  there  be  any 
necessity  for  it,  the  legality  of  the  traffic^  as  to 
their  respective  subjects. 

On  what  ground,  then,  is  restitution  refused  r 
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It  i«  saidy  the  sUve  trade  is  unlawful,  contrary     1825. 
to  the  principles  of  justice  and  humanity;  ^i^d'^^iSrAotei^ 
that  no  right  can  be  derived  from  so  nefarious  a 
traffic. 

Our  inquiry  is,  by  what  law,  which  this  Court 
is  competent  to  enforce,  is  it  inhibited  ? 

1.  Is  it  contrary  to  the  law  of  nations  ? 

2.  Is  it  contrary  to  the  laws  of  the  sovereigns 
of  the  claimants ;  and  can  this  Court  refuse  resti- 
tution for  that  cause  ? 

3.  Is  it  contrary  to  the  laws  of  the  United 
States ;  and  can  those  laws  be  enforced  against 
these  claimants  ? 

1.  What  is  the  slave  trade,  considered  Ma  sub- 
ject on  which  the  law  of  nations  can  operate. 
Slavery  exists,  and  has  from  all  time  existed,  in 
Africa,  and  in  many  other  countries.  Where  it 
exists,  there  will,  of  course,  be  an  interior  traffic 
in  slaves,  which  the  law  of  nations  cannot  touch. 
It  is  only  on  the  transportation  of  negroes  be- 
tween two  countries  mutually  tolerating  slavery, 
that  this  operation  is  contended  for.  But  this 
transportation  is  but  an  ineidmU  to  the  original 
sih  of  slavery.  If  humanity  nerves  the  arm  of 
t)ie  law,  why  is  its  force  spent  on  the  incident  ? 
Why  is  it  powerless  in  relation  to  the  principal 
wrong  ? 

If  the  traffic  in  slaves  be  considered  as  in- 
creasing the  numbei;  of  victims,  by  affording  a 
market  for  them,  what  is  it  then  but  an  aggression 
by  the  subjects  of  one  nation  on  the  rights  of 
another?  If  the  nation  forbids  it,  the  offender 
is  punished  by  the  municipal  law ;  if  the  nation 

VOL.X.  xt 
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lft35.    pOBiili  it»  die  benelf  becomes  tke  nggreaaor* 
J^f^v^  la  eithor  cmo.  hofr  does  it  concern  otiier  nta- 

<KllUi? 

Thplawof  natioiieiii^bed^nedtobe  aco(« 
lectkm  of  miee  deduced  from  mrtural  reason,  as 
4iat  is  iiitef][ffeted  bf  those  wbo  adopt  them,  and 
resting  in  osa^  or  establidied  hy  compact,  tor 
regidatiBg  die  inteicouise  of  natioos  with  each 


RigJitB  and  ofaKgatmns  are  interior  between 
severe^  and  peopIe,^  and  are  regidated  by  the 
munictpal  bnr;  or  eiterior»  between  fiations 
oonrndered  as  moral  persons;  and  these  are  rego- 
hied  hf  the  law  of  nsdons. 

Now  die  (riave  trade  is  not  oontrarf  to  the.na* 
tnral  law  of  nations,  hecansr,  nntS  recently^  it 
was  uncrerssEf  tolerated  and  eneoiiraged.  It  is 
noteonlrary^  to  thepontife  lawof  natkms;  be* 
eanse  t>ere  is  no  general  coBpact  irtSbitiiig  it; 
and  nothing  ft  more  osrtaiiiy  dmn  thst  th0  vsagey 
o7  eon^acf^evenofaau^ori^dfBatioai^cuinoC 
produce  xi|^  or  oU^ptionsaivottgoAers.  To 
irimt  other  Ofidences  oi  die  law  of  nations  can 
we  tescrt  eze^  dioa^  of  usage  and  compact; 
die  fimm  intuprtting  die  ndesof  natural  rea- 
soUt  the  latter  stipidating  duise  of-positive  insti- 
tn(ion  f 

Fkom  dds  general  fiew  ir  wonU  seem^  that  Ae 
ilaie  trade  is  untouched  hj  Aekw  ^nations. 
Let  us  render  our  inquiries  more  particniar* 

lattdatreffie  considewd  tab^contrarjtothii 
law  of  nations^  b^  tho  stijrtiinen  and,  jurists  of 
CEurope  sad  America  ? 
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We  are  aD  nvare  of  d» 
Europesn  powtsra  on  this  anhfect, 
Aixia  Cliprflp,  and  atLandkn. 
fiirU  of  Gieal  Britain  to  Jisve  it 


totlie  answiMB  of  the  aensial  fiuiieia  iCi|iaUifaly; 
and  to  the  note  and  the  answer  of  Lovd  CSartb- 
fafljgft ;  and  afl  of  tbraa  disdacdy  flhoar,  Ifatt  Ike  ia- 
fciJHtingof  llustiafficj&DdanoplaeeinAeeodeof 
interaatjonal  law,* 

The  reportaof^irioiiacoiiiiailleeaoffCoi^iBBi 
in  the  Umted  Stalea,  also  cdeailf  pvote^  tim^  m 
the  view  of  American  atateawMs,  Ais  Inflfe  ia 
not  inhibited  faj  tliekwof  natiiww^aincetliaob- 
jeetof  them  afl  is  to  detin  mrana  bf  idueiiit 
mn^  be  ao  inhifailed.* 

After  aD,  tlieae  oraf^eneea  aie  tmlf  fdmUa 
as  evidence  ai  opiniony  afaiee  dbMy  coald  not  eT- 
leet  any  dmnge  in  the  law  of  nationa.  On  dna 
aobleet  Ae  opinion  of  Bir  KPl  &afC  ia  diBliarlly 
eqneased,  in  the  case  of  iht  I^rndgf 

AmoBgjnrist»pWefindthe  jndgeaoff  lheK>  B. 
in  England,  denying  that  die  alaie  trade  is  cobh 
traiy  to  tfcie  law  of  nadoos.' 

4nd  die  same  dodiine  is  awnrmnrrid  hj  Sbr 
IF.  ftaO,  after  the  most  dabonte 
in  die  caae  of  the  Xionii  • 


0,24.    Jt0Oria,7&.    /Vswi^flL    Lawifhsimi^pijia^  m 

si^as. 

dMairavT.WiS^  J  BiismJarf  1  33S. 

cSlMbnAAmSlO. 
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18S&.        The  dnlyopposing  cases  are  those  of  the  Ame^ 

And,  hrirt,  of  the  Amedie.  It  is  most  obvious, 
that  this  case  has  not  been  considered  by  the 
statesmen  of  Europe  as  establishing  the  doctrine 
contended  for.  The  conferences  to  which  we 
have  just  referred,  look  to  a  general  compact 
among  nations,  as  the  only  mode  by  which  this 
traffic  can  be  inhibited,  and  propose,  by  general 
suffrage,  to  declieu'e  it  piracy,  admitting,  at  )^ 
same  time,  that^heir  views  may  be  defeated  by 
the  refusal  of  any  one  state.  But  if  the  British 
ministry  had  so  considered  this  case,  they  would 
most  surely  bave  availed  themselves  of  it  in 
these  conferences.  That  it  was  not  so  viewed 
by  Sir  W.  Scott  is  most  certain ;  or,  bound  as  his 
judicial*  conscience  was  by  the  decision  of  the 
Court  of  Appeals,  be  could  not  have  pronounced 
the  opinion  given  in  the  case  of  the  Louis.  The 
argument  in  the  case  of  the  Amediey  is  founded 
entirely  ^n  the  effect  of  the  British  act  of  parlia- 
ment. Before  the  passing  of  that  act,  the  learned 
Judge  declares,  that  no  Court  in  England  could 
have  pronounced  the  slave  trade  to  be  illegal; 
since,  it  is  prima  facie  illegal  every  where,  and 
on  principles  of  universal  law  a  claimant  is  not 
entitled  to  be  heard  in  any  Court.     We  inquire, 

1.  If,  before  the  enactment  of  the  British  act 
of  parliament,  the  slave  trade  was  not  forbid- 
den, how  that  act  could  have  changed  the  imiver- 

•  1  Admi^i  Ap.  240.  b  2  MatanU  Rep.  409. 
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sal  law?    Itissaid,  that  thatactjprapnovigore^    1825. 
rendered  it,  prima  facie^  illegal  every  where,  in^- .^iJ^JJjJ^IJi 
capable  abstractly  of  having  a  legal  existence. 
Are  these  not  mere  caballistic  terms,  too  occult 
for  the  apprehension  of  a  legal  mind  ? 

Consider  the  operation  ascribed  to  this  act  of 
parliament.  Jurisdiction,  derived  from  placCj  is 
confined  to  the  territory  of  the  sovereign,  from 
the  person,  to  his  own  subjects ;  but  heria  fs  an 
act  of  the  British  parliament,  which,  according 
to  Sir  Wm.  Grant,  operates  locally  throughout 
all  space,  and  personally  over  every  individual  in 
the  various '  communities  of  nations.  Sir  W. 
8c&tt  holds  a  doctrine  directly  opposite  to  this, 
in  the  case  so  often  cited.'  It  did  not  arise  from 
the  locality  of  the  tribunal,  for  it  was  solemnly 
held,  in  the  case  of  the  Maria,^  (the  Swedii^ 
ccmvoy,)  that  this  could  not  influence  its  de- 
cisions. 

2.  By  what  rule,  other  than  that  oi  rictdlo  $ic 
iuheoi  did  the  Master  of  the  R0II3  throw  the  bur- 
then of  proof  on  the  claimants  ?  It  is  said,  be- 
cause the  lAave  trade  is  illegal,  contrary  to  justice 
and  humanity,  that  human  beings  are  not  the 
subjects  of  property.  The  obvious  answer  is, 
this  is  a  petitio  primipiu  It  assumes  the  very 
question  in  conti'oversy.  The  case  admits,  and 
so  the  fact  was,  that  up  to  the  time  when  this 
act  was  passed,  with  the  exception  of  America, 
this  traffic  was  every  where  lawful ;  that  property 

a  ZlM$9mURep.  299*        h  1  Mb.  Rep.  350. 
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.  1825.  was  €iequired  hyiL  If  at  that  time  it  had  become 
^S^^i^Xi.  ^*^^^^'^>  t^®  change  must  have  been  effected  by 
some  positiye  act  The  assertion  that  such  an 
act  existed,  was  an  affirmative  proposition.  Re 
who  mad^  it  was  bound  to  prove  i%.  Such  is  the 
opinion  of  Sir  W.  &ott,  and  of  Sir  J.  MIntosh, 
Nay,  in  the  case  of  La  Jeune  Eugenie^  it  is  ad- 
mittedi  that  a  prohibitory  act  of  the  country  of 
which  the  claimant  is  a  subject,  must  concur 
with  the  general  law  of  nations,  to  authorize  the 
forfeiture.  Now,  if  the  onus  be  on  the  claimant^ 
it  is  certainly  not  necessary  for  the  libeUant  to 
show  a  prohibitory  act;  all  that  in  such  ciase 
is  essential  is,  that  the^  claimant  should  fail  to 
prove  a  permissive  one.  The  opinion  of  Sir  W. 
Scott,  in  relation  to  this  case,  will  be  found  in 
The  Fartuna,  The  Diana,  and  The  Lome} 

9.  How  can  even  the  rigid  rule  laid'down  by 
that  Court  be  availed  of?  The  Court  expressly 
decline  to  decide  .what  will  be  the  effect  of  the 
proof,  if  made,  declaring  that  a  claimant,  under 
such  circumstances,  is  not  entitled  to  be  heard 
in  any  Court.*  Of  what  avail,  then,  is  the 
proof? 

4.  I  find  a  difficulty  in  understanding  what 
principles  of  the  law  of  nations  are  not  general 
in  their  operation,  and  yet  the  inhibition  of  the 
slave  trade  is  said  not  to  be  one  of  the  general 
principles  of  that  law. 

5.  The  argumem  seems  to  me  to  be  self-de- 

atIM9me$Rfy.Ull.  77  Emg.  Ptari.  DA.  KS,  2U. 
h  riMtamU  Rep.  85. 95.  2  DodwnU  Bep.  210. 260.  . 
e  La  Jeune  Euff.  2  Maton^s  Rep.  409* 
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fltracthre.  It  admits,  that  this  novel  principle  1825« 
eannot  be  enforced  against  the  subjects  of  thpse  ^H^^HZofL 
nations  whose  municipal  regulations  permit  it« 
One  of  two  things  seems  to  follow.  Either  the 
slave  trade  is  not  contrary  to  the  law  of  nations, 
or  the  municipal  law  may  peninit  what  the  law  of 
nations  forbids. ,  Can  any  single  nation  control 
the  universal  law?  strike  piracy  from  the  law 
of  nations  ?  or  deprive  a  belligerent  of  the  ri^ts 
(rf*  contraband,  or  of.  blockade?  The  learned 
Judge,  in  the  case  of  La  Jeune  Eugeme,  thus 
solves  this  difficulty.  If  a  nation  permits  this 
traffic,  the  wrong  is  confined  to  the  nation  in- 
jured ;  and  other  nations  are  neither  bound  nor 
permitted  to  interfere.  But  the  question  recurs, 
what  is  the  consequence,  if  a  nation  inhibit  it  ? 
The  otfence  must  be  against  the  power  inhibit- 
ing, not,^urely,  against  other  nations,  who,  ex  can- 
ceiiif,  had  no  power  either  to  inhibit,  or  to  per4 
mit.  On  this  point,  also,  we  are  fortified  by  the 
opinion  of  Sir  W.  Scott.* 

The  case  of  the  Amedie  may,  then,  we  think, 
be  considered  as  an  experiment ;  a  trial  of  the 
legal  intelligence  of  Europe  and  America,  and 
affords  no  safe  guide  for  the  decisions  of  this 
tribunal. 

It  is  obvious  to  remark,  that  the  case  of  La 
Jeune  Eugenie  is  referred  to  by  our  adversaries 
under  circumstances  of  some  singularity.  The 
principles  advanced  by  the  learned  Judge,  in  de- 
livering his  opinion  in  that  case,  are  maintained 

n  2  DodrnmU  Rep.  25T. 
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1823.  by  our  opponents,  while  they  revolt  from  the 
ii^j^^^^  conclusion  to  which  those  principles  conducted 
him.  What  we  ask  in  this  case,  is  precisely 
what  WIM9  done  in  the  case  of  La  Jeime  Eugiimei 
that  the  property  should  be  restored  to  the  con- 
sular agents  of  Spain  and  Portugal ;  and  yet  that 
very  case  is  relied  upon  as  an  authority  against 
this  concession. 

The  proposition,  that  the  slave  trade  is  incon- 
sistent with  the  law  of  nations,  is  maintained  on 
the  following,  among  other  grounds,  in  tlie  case 
of  La  Jeune  Eugenie : 

1^  Its  accumulated  wrongs,  and  consequent 
inconsistency  with  that  code. 

'<  It  IS  of  this  traffic,  in  the  aggregate  of  its 
accumulated  wrongs,  that  I  would  ask,"  (says 
the  learned  Judge,)  ^'  if  it -can  be  consistenit  with 
the  law  of  nations  ?" 

Ta  uSf  the  inquiry  seems  to  be  vain  and  mi- 
gatory*  The  gtatamen  of  the  question  is  equfdly 
applicable  to  any  other  act  of  atroei^,  and  to 
any  other  code  of  l^ws.  Murder,  robbery^  &c. ' 
&be.  are  attended  with  accumulated  wrong* 
They,  too,  are  inconsistent  with  the  principles  of 
justice  and  humanity,  which  lay  at  the  foundatioa* 
of  intiemational  law.  Do  the  laws  which  forbid 
these  crimes,  therefore,  form  part  of  that  univer-^ 
sal  lAw?  are  they  governed  by  it,  or.  puniibed 
byit? 

2.  Again  it  is  said,  the  law  of  nations  is  de- 
duced from  the  general  principles  of  right  and 
justice ;  that  whatever  can  be  deduced  from  these 
]mnciples  as  applicable  to  imtions,  and  to  the 
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nature  of  .moral  obligation,  exidta  theoretically  in    IBSS. 
the  law  of  nations,  and  may  be  enforced.  TS^mSoil 

It  seems  to  us,  that  nothing  is  gained  by  the 
first  of  these  propositions*  The  principles  of 
right  and  justice,  it  is  most  certain,  are  capable 
of  beCng  applied  equally,  to  the  law  of  nations,' 
and  to  the  municipal  law ;  to  nations  and  to  in- 
dividuals. But  th.e  question  here  is,  whether,  in 
their  application  to  the  concerns  of  individuals, 
by  the  act  of  one  or  more  natiOns,or  of  any  num- 
ber less  thanrthe  whole,  they  do  not  rather  con^' 
stitute  a  part  of  the  municipal  law  of  the  nations 
applying  them,  than  of  the  general  law  of  na- 
tions? 

The  second  proposition  appears  to  us  to  be  too 
broad.  Without  doubt,  it  is  the  right  and  duty 
of  every  nation  to  prohibit  crimes,  and  among 
others  this  crime.  It  is  entirely  consistent  with 
moral  obligation  that  they  should  do  so.  What 
then?  Is  the  act  of  a  single  natioii,  fulfilling  this 
duty,  less  simply  municipal,  because  the  morality 
of  the  act  which  it  performs  is  of  universal  obli- 
gation, equally  affecting  all  nations  ? 

3.  It  is  urged,  moreover,  that  the  slave  trade 
is  in  violation  of  some  of  the  first  principled 
which  ought  to  govern  nations.  The  assertion 
is  unquestionable.  But  may  not  the  same  thing 
be  said  of  many  acts,  which  are  confeissed  y  the 
objects  of  municipal  regulations  alone  ?  Smmg^ 
gUng  often  begins  in /perjury.  It  is  prosecuted 
in  violation  of  the  dluty  of  the  citizen.  Its  ten- 
dency 18  to  corrupt  the  morals  of  the  commonity* 
It  sometimes  eventuates  in  murder.    Is       an 

Vat.  X.  w 
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1825.    offence  cognizable  by  the  law  of  nations  as  an  in- 

For  these  reasons,  we  submit  to  the  Courts 
that  restitution  cannot  be  refused  on  the  ground 
that  the  slave  trade  is  contrary  to  the  law  of  na- 
tions. 

(2.)  Is  the  traffic  contrary  to  the  laws  of  Spain 
anil  Portugal ;  and  can  the  Court  enforce  those 
laws,  by  refusing  restitution  ? 

1.  The  preceding  Argument,  the  decision  in 
the  LauiSf  and  even  that  of  La  Jeune  Eugenie^ 
are  referred  to,  to  prove  that,  as  to  this  point,  the 
burthen  of  proof  is  on  the  appellants.  They 
must  show  a  prohibitory  act. 

2.  If  the  burthen  of  prOof  be  with  us,  we  have 
furnished  the  evidence.  The  royal  passport,  and 
the  order  of  the  Portuguese  government,  are  de- 
eisive  on  this  point.  The  sanction  of  the  colo- 
nial Governor  was  considered  sufficient  in  the 
case  of  the  Diana/ 

9.  Hie  laws  of  Spai  and  Portugal  are  merely 
municipal,  and,  from  the  very  nature  of  their  pro- 
visionsy  incapable  of  enforcement  by  the  Courts 
of  the  United  States.^ 

4;  Each  sovereign  has  a  right  to  the  forfeitare, 
from  the  time  of  the  commission  of  the  act.  He 
has  the  right  of  remission,  and  of  pardon.  Es- 
pecially he  has  a  right  to  decide,  in  his  own  tri- 
bunal9f  on  the  conduct  of  his  own  subjeetSf  in 
relation  to  his  own  laws.*    A  monarch,  or  a  na* 

ft  MhiUp^rtA/r.  In$i.  Abitraet.lkc.  26. 
e  2  I>oc(lNNi'tJlqi.256. 
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tion,  8tri{qped  of  these  neeesiary  attribotei  of    18S5* 
eoTereigiity,  would  ceaee  to  be  Bovereign.    The^ 
attemjit  b^rthe  United  States  to  enforce  these 
laws  would  be  a  usurpation. 

(3.)  Can  this  Court  apply  the  laws  of  the  Uni- 
ted States  to  this  claim  of  foreign  subjects  ? 

1.  The  question  has  been  loiswered  in  the 
preceding  argument.  The  laws  of  the  United 
States  are  strictly  municipal,  confined  to  citizmis 
of  the.  United  States,  to  persons  committing 
c^eiices  on  board  .vessels  of  the  United  States, 
to  foreigners  seeking  to  introduce  negroes  into 
the  United  States.  The  claimants  are  not  within 
these  provisions. 

2.  Though  the  law  of  the  United  States  ha« 
made  this  traffic  piracy,  it  has  not,  therrfore, 
made  it  an  offence  agamst  the  law  of  nations. 
The  jurisdiction  of  the  Circuit  Court  of  the  Uni- 
ted States  is  exclusive  for  the  punishment  of  Hhis 
offence.  Besides,  no  particular  jkation  can  in- 
crease or  diminish  the  list  of  offences  punishar 
ble  by  the  law  of  nations.* 

Such,  ill  the  opinion  of  the  Judge  of  the  High 
Court  of  Admiralty  in  England,  is  the  only  legiti- 
mate operation  of  the  British  act  of  parliament 
bn  this  subject.^  Such;  in  the  ojMnion  of  Con- 
gress, is  the  necessary  limitation  ctf  ours.* 

Mr.C  J.  IngenoU,  on  the  same  side,  insisted, 

a  Jblto/.  488. 491. 
ft  2  Dodmm^Rep.  289. 

e  VUU  J^ppemdixy  Note  L(A.)  Report  of  Oommittee  of  tlie 
Hooie  of  R  iraeotatnrei^  1 8»4, 1 825. 
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182&  that  th^re  was  no  evidence  in  the  cause  which 
Bustained  thp  allegation,  that  this  vessel  was  found 
hovering  on  the  coasts  of  the  United  States  when 
she  was  seized ;  apd  if  it  were  so,  that  would 
furnish  no  sufficient  reason  for  refusing  restitu- 
tion to  the  Spanish  and  Portuguese  claimants, 
who  were  unaffected  by  the  misconduct  of  the 
piratical  captors  of  their  property.*  Here,  the 
capturing  vessel  was  illegally  equipped  in  our 
ports,  and  the  libellants  Jiave  established  their 
claim  to  the  property  in  question  under  the  bws 
of  their  own  country.  The  original  capture  was 
not  only  made  in  violation  of  our  neutrality,  but 
was  an  act  of  piracy,  and  the  duty  of  making 
restitution  becomes  imperative  under  the  treaty 
with ,  Spain.  It  appears^  from  the  treaties  and 
edicts  which  have  been  referred  to,  that  the  slave 
trade  was  then  tolerated  by  Spain  and  Portugal 
south  of  the  equator ;  and,  consequently,,  the 
presumption  is,  that  Africans,  obtained  within 
the  permitted  limits,  are  legitimately  held  ai 
slaves.  This  presumption  is  as  strong  as  that 
which  prevails  in  those  States  of  the  Union 
where  slavery  exists.  None  of  the  judicial  de- 
cisions cited  have  gone  the  length  of  asserting, 
that  the  nations  who  have  prohibited  the  slave 
trade  can  compel  others  to  join  in  that  prohibi- 
tion. The  case  of  the  Amedie  itself,  as  explain- > 
ed  by  Sir  W.  Scott  in  the  Diana^  does  not  ex- 
tend the  principle  by  which  the  general  prohibi- 


a  The  Joisb  Sisiinda,5  TVXMl.Aip.SS8. 
ft  i;>DdbM'«Ji9.98,99. 
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tion  is  to  be  enforced  in  the  Courts  of  another    IffiSk 
countrji  to  the  case  of  claimants  engaged  itf  the^ 
trade  permitted  by  the  law  of  their  own  coun* 
try. 

IS|  then,  the  slave  trade  contrary  to  the. law  of 
nations  ? 

That  law  is  a  body  of  political  ethics  applied 
to  nations.  Not  being  reduced  to  fi  written  code, 
we  must  seek  for  it  in  the  elementary  writings  of 
publicists;  in  judicial  precedents;  and  in  gene- 
ral vsage  and  practice.*  Sir  W.  Scott  adds  to 
these  ample  sources  the  more  limited  and  appro- 
priate standard  of  ancient  and  admitted  practice, 
not  only  by  treaties,  but  by  the  laws,  ordinanoes, 
and  formal  transactions  of  civilized  States.^  The 
great  men  who  drew  up  the  report  upon  the  Si- 
lesia loan,  declare  the  law  of  nations  to  be 
^  founded  on  justice,  equity,  convenience,  and 
the  reason  of  the  thing)  and  confirmed  by  Jong 
usage." 

As  to  the  judicial  precedents,  they  neutralize 
each  other,  if^  indeed,  the  authority  of  the  ori- 
ginal case  of  the  Amedie  be  not  entirely  subvert- 
ed by  that  of  Madrazo  v.  WiUe$f  and  the  adsii- 
rabl«  judgment  of  Sir  W.  Scott  in  the  Lamt^ 
To  the  new  conventional  law  which  is  now  at- 
tempted to  be  established  in  the  world,  the  Uni- 
ted States  have  not  yet  become  parties.  We 
cannot  enforce  the  treaties  ^between  other  pow- 
ers, by  which  the  African  slave  trade  is  de- 

a  United  Stilletv»  Smidi,  9  IP%ea^.itq».  l60. 
b.  Lt  Louis,  2  Aci(m^9  Rep.  249. 
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Jm  proUbilbd  to  dbar  subjecte.    No  jakt  has 

citod^  fioBi  tke  esrliest  to  ^  reeest, 

«In>  fcas  pnmooneed  dietnde  eoBtnurj  todMS 

IwntivelBsr  of  BstiQiw.    So  tfctf  the  Coi^t  ib 

left  oicird^  to  liie  li^l  of  reason  in  deterauBr 

^y  the  qfoeMkm  wh^her  it  be  ccntraiy  to  the 

Inrof  Bilnrer  ftftproperijrai^Aedto  tfaeccnidiict 

of  nationa  and  atatea> 

If  thia  prohflbition  be  a  part  of  the  lair  of  nar 

it  iBHat  be  of  dte  modem  law  of  EoEopean 

Are  &e  United  S^tea  paitiea  to  diat 

law?  Andif  &ef  aze,  can  thej  enfoiee  its  penal 

aanctiona  agpinat  o&er  nariona  not  partica  to  it  ? 

Hnj  pringplBa  hkve  been  at  Tarkwea  perioda 

Bifirfed  by cqgfiaderaciea  of  nartona^  which  have 

ritimateiyfigledto  obtain  a  place  in  t^  general 

oode  €i  natJona.    "nie  prihciplea  of  the  armed 

neotiali^  of  1780»  were  maintained  Iqr  nearty 

ifi  t&a  poarera  of  Emape  againat  Great  Britain 

ti  tmi  jet  her  doctrinea  have  not  eeaaed  to 

I  tiie  condnct  of  nationa  engaged  in  war, 

iliabatleaatt  doiditfid idhidi  ia  tbe  tme  law  of 

Tba  anppoaed  inceoaiaten^  of  the 

s  tndf  ^arith  dba  Iswtrf' natHfOt  wiB  not  alone 

liliB  Aa  viewofnCoistc^  jaatieetao 

1  afi.  mtioBb  jo  tretf  it  aa  a  crimen 

I  i|a  praUbition  bf  &a  eonfiaeatiott 

of  thoaa  oig^gad  in  k.    b  be* 

1  all  refleetBif  nten  to  dnidt  aanow^^  «nd 

D  tbaaobieetof  the  iDegdi^of 
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TUBfaet  mwmwed  by  all  the  speaken  on  botih    18S&. 

ffldes  of  tlie  abolition  qiie8tk>njindieBntidipai^.^2rA^J^^ 

liameirt.    It  is  matter  of  noturiam  Inatcaj,  tbac 

both  in  aneimit  and  modem  Emops,  the  eonfi* 

liolb  of  dafeiy,  and  the  commerce  In  alavea,  irare 

aanetioned  by  the  miivenal  practice^  and  knr  of 

nations.     The  Tery  definition  of  alaveiy  in  fha 

dvil  Jawy  -vddeh  has  been  copied  by  wiitem  on 

poblic  Liw,  ahowsy  that  it  waa  an  iiMlkotion  eata- 

bUriied  by  positive  Jaw,  against  the  law  of  nature: 

S&pUm  at  cantHtiutio  jurii  gmtimanj  jumi  gmt 

dammiocJuimbtontranahtT  The 

old  common  law  writers  ere  foil  of  the  subject 

of  villeinagey  which,  it  is  well  hnown^  was  not 

abolished  in  England  untO  after  the  period  when 

the  African  slave  trade  commenced.  The  oflfence 

of  vagrancy  was  puniahed  wilh  slavery  by  the 

statoto^  1  Edw.  in.  c.  3/     The  first  case  relating 

to  the  African  slave  trade^  is  that  of  Butt$  v. 

Pm»  determined  in  the  29th   of  Charkg  JL^ 

bdng  trover  for  negroes.    The  special  verdiet 

firand,  that  they  were  usually  bought  and  soJd  in 

India/  In  i  subsequent  eaae,  trover  ^^aabniight 

ibr  a  negro  in  England.    Holt,  C.  J.  saidf  that 

frespoM  was. the  kind  of  action,  but  that  froear 

• 

JFUI^YoLl.  puQS. 

4mi  Ciif.  Lamj  IrirotL  95.  GnoiiK%  de J.B.acP*  C.2. e. ^ 
^27.  i>/aiiLb.3.2.^8.  lArfiqf.^l.  c.2(l.p.  474.  BydL 
QmbK.  Jur.  Pub.  L 1.  c  3.  p.  2a  DmPmuwtafy  IhmT. 

e  4  Reeve^mgL  Lam,  451. 
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1825.  ^ouldlie,  <' if  the  sale  was  in  Virginia."  Other 
Vjj^N^w  cases  turn  upon  questions  as  to  the  form  of  ac- 
tion, but  they  all  concur  in  establishing  the  right 
to  this  species  of  property.  In  1689,  all  the  Judges 
of  England,  with  the  eminent  men  who  then  filled 
the  offices  of  Attorney  and  Solicitor  General, 
concurred  in  opinio^,  that  negroes  were  ^>  mer- 
chandise," within  the  general  terms  of  the  Navi- 
gation Act.^  The  famous  case  of  Samerseti 
whilst  it  determined  that  negroes  could  not  be 
held  as  slaves  in  England,  recognised  the  exist- 
ence of  slavery  in  the  colonies,  as  does  the  whole 
legal  policy,  both  of  that  country  and  of  France.' 
The  slave  trade  was  long  the  subject  of  negotia- 
tions, treaties,  and  wars,  between  different  Eu- 
ropean fitates,  all  of  which  consider  it  as  a  law- 
ful commerce.  The  very  declarationsrin  the  re- 
cent European  Congresses,  and  the  negotiations 
between-Great  Britain  and  the  United  States,  all 
show  that  the  slave  trade  has  not  yet  been  pro- 
hibited by  any  thing  like  the  unanimous  consent 
of  nations,  so  as  to  make  it  absolutely  unlawful 
in  the  view  of  a  Court  of  the  law  of  nations. 

The  United  States  have  done  all  in  their 
power,  consistently  with  their  constitution,  to 
abolish  the  trade.  But  they  have  sought  to  abo- 
lish it  by  municipal  means  only^  They  have  pro^ 
hibited  it  to  their  own  citizens,  not  only  by  the  or- 

alE  SOL  666.  1  LordRa^fm^  146.  3  Mod.  Itep.  185.  Cwrtk. 
596. 
ht  Chalmm^  OfmUm o/EmmaU JLawygrt, 268. 
e  CoWtift  atetelWsfc,voL20.  p.  1. 
dr(iBLOiri^debMar.)h.l.^t.i.iiC^fUamt9Utl6. 
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dinary  penal  sancdoiis  of  revenue  and  trade  laws ;  1825. 
but  they  haye  made  it  a  criminal  offence,  and  pu-  x^hTImMT^ 
niefaed  it  as  piracy.  No  treaty  has  yet  been  ratified 
with  any  foreign  power,  by  which  they  engage  to 
co-operate  with  the  United  States  in  the  prohibi- 
tion ;  and  yet  the  Court  is  called  on  to  anticipate, 
by  judicial  legislation,  the  exercise  of  the  treaty 
making  power,  and  to  refuse  restitution  to  the  . 
subjects  ofSpainand  Portugal,  of  that  which  they 
claim  as  their  property,  under  the  laws  of  their 
own  country.  This  property  has  been  brought 
into  our  jurisdiction  in  consequence  of  its  having 
been  taken  from  the  possession  of  the  original 
owners,  by  armaments  fitted  out  in  our  ports  iii 
violation  of  our  neutrality.  The  duty  of  resti- 
tution is  therefore  plain,  under  the  laws  and  trea- 
ties of  the  Union,  and  the  uniform  decisions  of 
this  Court. 

The  learned  counsel  also  entered  into  a  minute 
and  elaborate  examination  of  the  proofs  of  pro- 
prietary interest,  and  ^.eiterated  many  of  the 
grounds  of  argument  insisted  on  by  his  asso- 
ciate. But  as  |hey  have  been  already  fully  stated 
in  the  report  of  Mr.  Berrien's  argument,  it  kas 
not  been  thdught  necessary  to  repeat  them. 

The  Attameif  Oeneralf  for  the  appellants,  in 
reply,  answered  the  objection,  that  the  only  gues- 
tioii  presented  by  the  pleadings,  on  the  part  of 
the  United  States,  was,  whether  this  was  a  trade 
in  breach  of  the  Slave  Trade  Acts  ?  He  insisted, 
that  as  the  libels  filed  by  the  Spanish  and  Portu- 
guese Consuls,  demanded  restitution  upon  the 

V01..X.  14 
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182&.  ground  of  the  fflegal  annament  la  oqr  port%.aad 
rnTiM^!^  ^^  claim,  or  defenaive  allegation^  given  in  hj  iha 
United.  Stales,  reaiated  that  demand  iqpon  t«# 
pacific  grounds :  1st.  That  the  Africans  were 
taken  on  board  with  intent  to  import  the  aaxaes 
&c. ;  and.  2dly.  That  the  yeasel  was  Ibund  holer- 
ing on  thA  coast  with  the  same  persons  on  board; 
if  thft.  teatunony  disclosed  a  case  on  which  it 
would  be  proper  for  the  United  States  to  intar^ 
pos^f  which  was  not  reached  by  the  jdeadingaf 
tfa^  consequence  would  be,  not  that  the  dacMaa. 
sliould  be  affirmed,  but  that  the  cause  would  be 
remanded,  with  directions  to  amend-  And,  sup 
posing  the  United  States  to  haye  made  no  oaae 
by  theix  pleadings,  the  question  was,  have  the 
libcUaots  made  a  case  which  justifies  the  decree  ? 
The  Africans  are  paities  to  the  cause,  at  least 
such  of  them  as  are  free ;  and  even  if  the  other 
paixies.had  colluded  to  make  a  case  for  restitu- 
tion, they  would  still  have  been  entitled  to  the 
protection  of  the  Court. 

As  to  the  seizure  by  the  revenue  cutter,  ha  in- 
Histed  that  it  was  justifiable  under  the  Slave 
Trade  Act  of  the  2d  of  March,  1807,  a.  7.  which 
forfeits  '^  any  $hip  or  vessel  found  hovering  on 
the  coast  of  the  United  States^  having  on  board 
any  n^ro,  mulanoi  or  person  of  colour,  fw  the 
purpose  of  selling  them  as  slaves,  or  with  intent 
tp  land  the  same  in  any  port  or  place  within  the 
jorisdictibn  of  the  United  States*"  Tins  act 
made  no  distinction  as  to  the  national  character 
of  the  sliip,  whether  it  belonged  to  citizens  <nr 
foreigners.  So^  also,  the  act  of  the  15tb  of 
Mar,  1820.  c.  113.  s.  5.  makes  the  slave  trade 
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iiniqr»  where  it  k  carried  on  by  ^idx^m  of  the  18!25. 
Uilitad  Stelee.  So  that,  whether  we  ^gard  the  ^ 
ptedwsaawttt  of  die  wend^  or  of  the  penmu  ea- 
gaged  in  dhe  tranaai^tioii,  the  aeianr)  was  Mty 
warranted  l^the-Iawa  apfdicable  to  the  case. 
Captain  Jaekaon  performed  only  an  aet  of  doty 
in  eaptnring  and  bringing  in  the  yesbel  for  adju- 
dicaiion. 

The  cpieation,  Aen,  reearsy  what  wan  the  con- 
dition of  the  Afiricana  thoa  brought  in,  aa  defined 
by  our  laws ;  which  must  be  the  mle  to  guide  the 
determination  of  the  Court*  They  are  placed 
ond^r  the  protection  of  those  laws,  and  are, 
^rMsn/kcM^  free.  On  whom,  then,  is  the  eimt 
prAdmdi  tBvgwn  ?  Be^ng  here  rightfully,  they 
are  undertfafe  ppdtection  of  our  la#s  imd  Courts 
of  justice.  "  No  person  can  daim  a  right  to  take 
dmn  from  the  custody  of  die  Court,  and  cany 
them  away  into  sDavery,  but  diose  who  can  prote 
them  to  be  slaves;  who  can  prove  it,  hf.  auch 
evidence  as  ought  alome  to  be  held  sufficient  in  a 
quesdon  of  freedom  or  slaveiy.  lliis  view  of 
Ae  case  aetdes  the  quesdon  of  the  burthen  of 
prddfl  He  who  would  seek  to  disturb  die  ^pa* 
ienify  rightful  cmididon  of  things,  assumes  the 
burthen  of  proviiqf  his  own  right.  lUs  is  die 
orfinary  doetrins  of  the  Court  of  Admiral^,  tf 
Urn  seizdre  has  been  rightfid,  and  die^onse  m^ 
fade^  a  case  fer  cofld^nnadbn*  The 
\pT€iKBnSiiM  thrown  upon  thtf  claimant  fo 
prov6  Mi  property,  and  his  right  to  restitudon. 
Bttc,  ift  die  present  case,  the*  role  is  peculiarly 
wfifBaiAe^  and  the  eteaeneaa  and  ftilnesa  of  die 
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1825.  proof  ought  to  be  in  proportion  to  tlie  impor- 
,^Jj^']^;jJ^  tance  of  the  matter  in  controversy.  The  caae  is 
one  of  human  liberty.  The  Africans  stand  be- 
fore the  Court  as  if  brought  up  before  it  upon,  a 
habeas  corpus.  Suppose  them  here,  on  such  a 
process,  asserting  their  freedom,  and  claiming 
your  protection ;  what  kind  of  proof  would  you 
exact  from  those  who  claim  to  hold  them  in 
slavery  ?  Most  certainly  you^  would  not  demand 
inferior  evidence  to  that  which  you  require  in  a 
case  of  hfe  or  death.  The  witnesses  must  pre- 
sent themselves  fairly  before  you.  Their  state- 
ments must  be  clear  and  consistent,  and  such- as 
to  command  the  confidence  of  the  Court.  They 
must  be  sustained  by  the  documentary  evidence ; 
and,  Where  any  doubt  is  left,  the  decision  should 
be  in  favor  em  lihertatu. 

The  claimants  wish  the  Court  to  consider  this 
as  a  question  exclusively  between  Spain  on  one 
side,  and  the  United  States  on  the  other,  i^  which 
these  persons  are  to  be  considered  as  '^  effects," 
and  '^merchandise,"  taken  by  pirates,  and  as 
such  liable  td  restitution  under  the  stipulations 
of  the  treaty  of  1795.  But  is  the  Court  at 
liberty  so  to  consider  them,  under  the  laws  of  our 
own  country?  Some  of  them  are  confessedly 
free,  because  the  decree  has  established  the  fact. 
Which  of  them  are  slaves,  it  is  impossible  to  der 
termine  by  any  rule  of  evidence  known  to  our 
practice.  The  claimants  must  prove  their  pro-, 
periy ;  and  this  involves  the  necessiiy  of  proving 
that  these  persons  ^e  property.  They  must 
prove  that  they  are  property^  and  that  they^  are 
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their  property.    Possession  may  be  a  sufficient    1825. 
indicium  of  property,  in  ihose  places  where  the  .^iJ^JiJ^Uj^ 
local  law  makes  a  particular  subject  property. 
The  local  laws  of  some  of  the  States,  generally 
make  persons  of  colour,  prima  f acid,  slaves,  and 
throw  the  burthen  of  proof  upon  them  to  show 
the  contrary.     But  even  in   those   States,  the 
possession  of  a  newly  imported  African  would 
not  be  evidence  of   property.      The  question, 
therefore,  recurs,  is  it  enough  to  justify  the  Court 
in  delivering  up  these  persons  to  the  parties  for 
whom  they  are  claimed,  to.  sliow  a  possession  on 
the- high  seas  ?    Is  the  mere  possession  of  such 
persons  a  sufficient  evidence  of  their  slavery  to 
justify  it  in  restoring  them  as  claimed  ?    The 
question  is  not  whether  the  cruisers  of  the  Uni- 
ted States  have  a  right  to  seize  a  Spanish  slave 
ship  upon  the  high  seas,  bring  her  in  for  adjudi- 
cation, and  throw  the  burthen  of  proof  of  pro* 
prietary  interest  upon  the  claimants.    Any  such 
right  of  interference  with  foreign  states,  their 
subjects,  or  people,  is  discl^med.    But  these 
people  are  here,  in  the  custody  of  the  Court, 
without  any  invasion  of  the  sovereignty  of  fo* 
reign  nations  on  our  part ;  for  the  piratical  vessel, 
which  took   them  out  of   other  vessels  sailing 
under  Spanish  and  Portuguese  colours,  was  not 
acting  junder  the  authority,  or  upon  the  responsi- 
bility of  the  United  States.     They  are  brought 
here  by  a  seizure  authorized  by  our  own  laws, 
and  perfectly  consistent  with  the  sovereignty  and 
independence    of  Spain  >and  Portugal.      The 
laws,  under  which  they  were  seized  and  brought 
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1825*  iBf  declare  -them  to  be  ientided  to  their  freedom. 
Can  the-Goiirt  aurrender  them  aa  aUvea  npon  no 
other  proqf  than  mere  naked  poaaeaaiofn  ?  la 
the  poaaeaaioti  of  Africana,  on  the  eoaat  of  Africa, 
auffident  evidence  of  title,  jier  ie,  without  con- 
necting that  poaaeaaion  with  any  i«w,  interna- 
tional or  municipal^  to  juatify  the  Couit  m  taking 
an  active  part  in  consigning  to  slavery  theae  per- 
aons,  thus  placed  under  its  protection? 

It  is  unnecesaarv  for  the  United  Stateato  riidWi 
that  the  poaaeaaion  w9lh  prima  faciCf  wrongful. 
The  opposite  partiea,  who  call  upon  the  active 
aid  of  the  Court  to  maintain  that  possession, 
must  provv5  that  it  was  ri|^tful. 

The  real  question,  theA,  is,  whether  the  mere 
possession,  under  such  circumstancea,  is  suffi- 
cient eviden6e  of  title,  not  as  against  the  United 
States,  but  aa  against  these  Afiicam?  The  Court 
will  ncyt  shut  their  eyes  to  what  is  passing  in  the 
world.  Scch  a  poaaeaaion  may  be  evidence  of 
tit^  in  aome  of  the  Statea  of  thia  Union,  and  iA 
the  European  coloniea.  It  might  have  been  so 
fonnerly  on  the  coaat  of  Africa.  But  it  ia  not  ao 
new,  even  under  the  municipal  laws  of  Spain  and 
^ortugaL  Both  of  these  powers  have  prohibited 
the  alave  trade  <m  the  coaat  of  Africa  to  die 
north  of  the  line,  aince  1815.  It  was  prohibited 
long  before  by  the  United  Stat^b  and  Great  Bri- 
tain, on  every  part  of  the  coast,  and  of  the  work}. 
It  haa  been  prohibited  by  France,  Holland,  and 
all  the  prine^;Md  maritime  states  at  Europe. 
Utader  these  reumatancea,  it  ia  impoailMe  for 
diii€ouitto     vvthaitpdaaeasionor  thecoaiit  of 
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Africa  ia  so  habituallj  found  in  connexion  with    19SS. 
right,  under  the  municipal  lawa  of  the  countrjto  j^^J^jJJJJ^ 
which  the  veuel  belongs,  as  to  constitute  prima 
facU  eyidence  of  property.     The  presumption 
ought  rather  to  be  reverseil.     The  ratives  of 
Africa,  howerer  imperfect  may  be  their  civiliza* 
tion,  cc^mpose   an  independent  nation.     By  the 
general  law  of  nations,  they  are  as  free  as  the 
Spaniards,  or  the  Portuguese.    Hence,  it  may  be 
seen,) that  the  mere  possession  of  an  African, 
claiming  him  as  a  slave,  by  a  Spanish  ship,  om 
the  cpast  of  Africa,  would  lio  more  prove  the 
African  a  slave,  than  the  possession  of  a  Spa^ 
niard,  by  an  African  ship  on  the  ^^oast  of  Spain, 
would  prove  the  Spaniard  a  slave.    The  actual 
possessor  must,  therefore,  show  some  other  right 
than  mere  possession.    The  Spaniard  alleges, 
that  it  has  been  the  practice  of  the  cirilized*  and 
christian  nations  of  Europe,  to  make  sUives  of 
the  Africans  for  diree  centiuies;  and  hence,  tha^ 
by  the  law  of  nations,  he  has  a  right  to  make 
slaves  of  them.    The  African  .opens  the  volume 
of  the  law  of  nations,  and  shows,  that  the  foun- 
dations of  that  code  are  laid  in  justice  and  huma* 
nity,  and  that  no  legitimate  right  can  grow  out  of 
a  violation  of  these  principles.    If  he  is  answer^ 
edf  that  the  trade  had  its  origin  in  humane  motivesy 
hemaywellupbraidusforsucharindication.  Nor 
doesthe  existence  of  slavery  in  the  United  States 
fyrm-  any  excuse  or  palliation;  for  perpetuating, 
and  extending  the  guilt  and  misery  of  the  slave 
trad«.    Slavery  was  introduced  among  us,  during 
our  cdonial  state,  against. the  solemn  remon- 
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182S.  stranceB  of  our  legislative  aasemblies.  Free 
f^^^^l^^  America  did  not  introduce  it.  She  led  the  way 
hi  measures  for  prohibiting  the  slave  trade^  The 
revolution  which  malde  us  an  independent  nation, 
found  slaveiy  existing  among  us.  It  is  a  calami- 
ty entailed  upon  us,  by  the  commercial  policy  of 
the  parent  countiy.'  There  is  no  nation  which 
has  a  right  to  reproach  us  with  the  supposed  in-  ^ 
consistency  of  our  endeavouring  to  extirpate  the 
slave  trade  as  carried  on  between  Africa  and 
America,  whilst  at  the  same  time  we  are  compel- 
led to  tolerate  the  existence  of  domestic  slavery 
under  our  own  municipal  laws. 

It  may  Well  be  asked*  whether  .Africa  is  without 
the  pale  of  the  law  of  i^ations.    Are  not  Afri- 
cans in  their  own  country,  under  the  protection 
of  that  law?  If  it  be  answered,  that  the  condition 
of  slavery  has   existed  from  time  immemorial, 
growing  out  of  the  exercise  of  the  rights  of  war, 
eA  understood  and  practised  in  that  barbarous 
country,  it  may  be  replied,  that  those  very  wars 
have  been  stimulated  by  the  arts  and  avarice  of 
the  slave  triulers.    This  fact  is  shown  by  the 
most  conclusive  evidence,  in  the  examinations 
before  the  House  of  Commons  in  1791.    It  ap- 
pears also  by  the  more  recent  reports  of  the 
American  and    British  naval  officers,  and  the 
agents  of  the  London  African  Institution,  and 
American  Colonization  Society.     Unless,  there- 
fore, the  slave  traders  can  derive  aright,  founded 

a  Haigrafe's  Argument,  in  Somericitt'f  caie,  11  SUtie  IViab, 
54& 
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upon  wrong  practised  at  their  instigatiopy  this    182& 
argument  cannot  avail  them.  rj!^?^^>^ 

Their  posfeeaaion,  then,  derives  no  siij^rt 
from  the  law  of  nations.  Supposing  that  by  the 
municipal  law  of  Spain  these  persons  are  slavesi 
whilst  by  your  law  they  are  free ;  being  brought 
into  this  country  without  any  trespass  on  the  sove- 
reign rights  of  ^paiui  is  the  Court  boimd  to  re- 
store them  from  comity  ?  If  the  general  law  of 
nations  binds  us  to  do  this,  it  aliso  binds  us  to  de- 
liver up  persons  charged  with  crimes,  or  even 
with  political  offences.  But  this  is  a  principle 
which  has  been  repudiated  by  all  nations.*  The 
stipulation  in  the  Spanish,  trea^,  by  which  we  are 
bound  to  restore  Uie  ships  and  effects,  or  mer- 
chandise, of  Spanish  subjects,  wht^n  captured 
within  our  territorial,  jurisdiction,  or  by  pirates  on 
the  high  seas,  does  not  apply.  These  Africans 
are  not  ^*  effects,"  or  ^*  merchandise."  To  say 
that  they  are  so,  is  to  beg  the  whole  question  in 
controversy.  The  opinions  of  the  twelve  Judg6i| 
of  England,  and  of  the  law  officers  of  the  GrowQi 
in  1689,  whichhave  been  cited  to  showtbat  negroes 
were  considered  as  merchandiie^  within  the  terms 
of  the  Navigation  Act,  only  prove  that  they  were 
so  considered  tt  that  time  with  reference  to  the 
British  colonies,  into  which  their  importation  tmn 
then  permitted.  C^ven  at  that  jperiod,  negroes  in 
England  were  not  considered  as  merchandise,  or 
the  objects  of  traffic,  or  liable  to  be  held  in  sw- 
ritode.    Every  thing  muirt  depend  upon  the  law 
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1825.    prevailing  at  the  time  and  place.    By  the  law  i^ 
,jJjjJ^^J;2!J1p^^^^^  *^  ^®  ^^^^^^  these  persona  are  free ;  they 
annot,  therefore,  be  considered  w^  merchandise 
or  effects  within  the  treaty. 

JbfdkiM.  Mr.  Chief  Justice  Mabshall  delivered  the 
opinion  of  the  Cojurt,  and,  after  stating  the 
case,  proceeded  as  follows : 

In  prosecuting  this  appeal,  the  United  States 
assert  no  property  in  themselves.  They  appear 
in  the  character  of  guardians,  or  next  friends^  of 
these  Africans,  who  are  brought,  without  any  act 
of  their  own,  into  the  bosom  of  our  country,  in- 
sist on  their  right  to  freedom,  and  submit  their 
claim  to  the  laws  of  the  land,  and  to  the  tribu* 
nals  of  the  nation. 

The  Consuls  of  Spain  and  Portugal,  respect 
tively,  demand  these  Africans   as  daves,  who 
have,  in  the  regular  course  of  legitimate  com- 
merce, been  acquired  as  property  by  the  subjects 
of  their  jcSspective  sovereigns,  and  dwn  their 
restitiftion  under  the  laws  of  the  United  States. 
aT^tnd^     In  examining  cliedms  of  this  momentous  impor- 
cotttrmrj  totbt  tance ;  claims  in  which  the  sacred  rightsof  liberty 
aJd  ttatiflM.   and  of  property  come  in  conflict  with  each  other; 
which  have  drawn  from  the  bar  a  degree  of  talent 
and  of  eloquence,  worthy  of  the  questions  that 
have  been  discussed ;  this  Coqrt  must  not  jrield  to 
fedingv  which  might  seduce  it  from  the  path  of 
duty,  and  must  obey  the  mandate  of  the  law* 

That  the  course  of  opinion  on  tti%.  dave  trade 
should  be  unsettled,  ought  to  excite  no  surprise* 
The  Chrii^an  and  civilized  nations  of  the  world. 
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With  whom  we  have  most  ihtefcouraef  hare  all  18^ 
been  engaged  in  it.  However  •  abhorrent  thi8.^g^2[j^^ 
traffic  may  be  to  a  mind  whose  origiijd  feelings 
are  not  blunted  hy  familiarity  with  the  pnetiee, 
it  has  been  sanctioned  in  modem  alines  by  the 
laws  of  all  nations  who  possess  distant  coloniesy 
each  of  whom  has  engaged  in  it  as  a  common 
commercial  business  which  no  other  coald  right- 
fidly  interrupt.  It  has  claimed  all  the  sanction 
which  could  bederived  from  long  usage^  and  gene- 
ral acquiescence.  That  trade  could  not  be  con- 
sidered as  contrary  to  the  law  of  nationl  which 
was  authorized  and  protected  by  the  laws  of  all 
commercial  nations ;  the  right  to  carry  on  which 
was  claimed  by  each^  and  aUowed  by  each. 

The  course  of  unexamined  opinion^  which  was 
founded  on  this  inveterate  usage,  received  its  first 
check  in  America  rand,  as  soon  as  these  States 
acquired  the  right  of  self-govemmentt  the  traffic 
was  forbidden  by  most  of  themu  In  the  bepn- 
ning  of  tins  century,  several  humane  and  enlight- 
ened individuals  of  Great  Britain  devoted  them- 
selves to  the  Clause  of  the  Africans ;  and|  by  fre- 
quent appeals  to  the  natioil,  in  winch  the  enor- 
mia of  this  commerce  was  unyeiled,  and  exposed 
lo  ihe  public  eye,  the  general  sentiment  was  at 
length  rrased  against  it,  and  the  feplings  of  jus- 
tice and  humani^,  regaimpg  thdur  long  lost  ascen- 
dency, prevailed  so  far  in  the  British  parliament 
as  to  obtain  an  act  for  its  abolition.  The  utmost 
efforts  of  the  British  goyemment,  as  well  as  of 
diat  of  die  United  States,  have  since  been  aa- 
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1825.    siduously  employed  in  its  suppreBsioo.    It  has 
Vi^^>r^-^  been  denounped  by  both  in  terms  of  great  seve- 

the  Antelope.    .  ,    ,  "^  •  .       .  .  .  « 

nty^  and  those  concerned  in  it  are  subjected  to 
the  heaviest  penalties  which  law  can  inflict. .  In 
addition  to  these  measui:el9  operating  on  their 
own  people,  they  have  used  all  their  influence  to 
bring  other  nations  into  the  same  system,  and  to 
interdict  this  trade  by  the  consent  of  all. 

PubUc  sentiment  has.  in  both  countries,  kept 
pace  with  the  measures  of  government ;  and  the 
opinion  is  extensively,  if  not  universally  enter- 
tained, that  this  unnatural  traffic  ought  to  be  sup- 
pressed. While  its  illegality  is  asserted  by  some 
governments,  but  not  admitted  by  all ;  while  tho 
detestation  in  which  it  is  held  i|9  growing  daily, 
and  even  those  nations  who  tolerate  it  in  fact, 
almost  disavow  their  own  conduct,  and  rather 
connive  at,  than  legalize,  the  acts  of  their  sub- 
jects; it  is  not  wonderful  that  public  feeling 
should  march  somewhat  in  advance  of  strict  law, 
and  that  opposite  opinions  should  be  ehtertained 
on  th^  precise  cases  in  which  our  own  laws  may 
control  and  limit  the  practice  of  othiers.  Indeed, 
we  ought  not  to  be  surprised,  if,  on  this,  novel 
series  of  cases,  even  Courts  of- justice  should,  in 
some  instances,  have  carried  the  principle  of  sup- 
pression farther  than  a  more  deliberate  conisider? 
ation  of  the  subject  would  justify. 

The-Amedie,(l  Acton's  Rq^.  240.)  wMck  was 
an  American  vessel  employed  in  the  African 
trade,  was  captured  by  a  British  cruiser,  and  oon- 
denmed  in  the  Vice  Admiralty  Court  of  Tortola. 
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An  aiqMal  was  prdyed ;  and  Sir  William  Oranty  in  1825. 
delivering  U^e  ojpinion  of  the  Court,  said,  thtt  the  .^!j^J^J^, 
trade  being  then  declared  unjuat  and  unlawful  by 
Gl'eat  Britain, .  ^<  a  claimant  could  have  no  right, 
upon  principles  of  universal  law,  to  claim  restitu- 
tion in  a  pri2e  Court,  of  human  beings  carried  as 
his  slaves.  He  must  shoW  some  right  that  has 
been  violated  by  the  capture,  some  property  of 
which  he  has  been  dispossessed,  and  to  which  he 
oilght  to  be  restored.  In  this  case,  the  laws  of 
the  claimant's  country  allow  of  no  right  of  pro- 
perty such  as  he  claims.  There  can,  therefore, 
be  BO  right  of  restitution.  The  consequence  is, 
that  the  judgment  must  be  affirmed./' 

The  FoTtwia  (1  Dodson^s  Rep.  81.)  was  con- 
demned on  the  authority  of  the  Amedie^  and  the 
same  principle  was  again  affirmed. 

The  Diana  (1  Dodson^s  J^ep.  95.)  was  a  Swe- 
dish vessel,  captured  with  a  cargo  of  slaves,  by 
|t  British  cruiser,  and  condemned  in  the  Court  of 
Vice  Admiralty  at  Sierra  Leone.  This  sentenc'b 
was  reversed  on  appeal,  and  ^ir  William  Scott, 
in  pronouncing  the  sentence  of  reversal,  said, 
<<  the  condemnation  also  took  place  on, a  princi- 
ple which  this  Court  cannot  in  any  manner  re- 
cognise, inasmuch  as  the  sentence  affirms,  <  that 
the  slave  trade,  iirom  motives  of  humanity,  hath 
been  abolished^by  most  civilized  nations,  cmd  4$ 
nctfOtthepretent  Ume^  legatty  authorized  hy  any.^ 
This  appears  to  me  to  be  an  assertion  by  no  means 
mBtainid>le."  The  ahip  and  cargo  were  restored, 
tm  the  principle  that  the  trade  was  allowed  by 
the  lajVB  of  Sweden. 
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1825.  Thepnnciple  common  to  tliese  cases  k,  that 
i^J2^][]2!^|^  the  l6gal]t7  of  the  capture  of  a  yeaad  engagedm 
thp  alave  tradct  depeiida  on  the  law  of  the  coun- 
try to  wfaidi  the  veaadbdoiiga.  Ifthatlawgifea 
its  sanction  to  the  trade,  lestitotion  will  be  de- 
creed; if  that  law  prohibits  it,  the  vessel  and 
caigo  wiD  be  condemned  as  good  prise. , 

This  whole  subject  cam^  on  afterwaids  to  be 
CMsideFed  in  the  Zoim,  (S  Dodmnif9  429.288.) 
The  opinioji  of  Sir  William  Scott,  in  that  case, 
denkonstratjs  the  attrition  he  had  bestowed  opon ' 
it,  and  gives  fidi  assurance  that  it  maj  be  co»- 
adered  as  cettling  die  law  iii  the  British  Cooits 
of  Admiralty  as  for  as  itgoes. 

The  LimU  was  a  Frwich  vessel,  c^[itnrad  en  a 
sfanring  voyage,  before  she  had  porehaaed  any 
alavta,  brought  into  Sierm.Ledne,  and  condemned 
by  the  Tice  Admirakf  Court  at  that  place.  On 
an  appeal  to  the  Court  of  Adbosdralty  in  Kngland, 
the  aentence  was  reversed. 

In  the  verytuU  and  elaborate  opinion  giien  on 
this  case.  Sir  William  Scott,  in  apiieit  tenns^ 
lays  down  the.broad  princiide,  that  Ae  rii^  of 
searc^isconlBnedtoaslateof  war.  Itiam  fight 
strictly  belligerent  in  .its  character,  idbidh)  can 
'never  be  exncised  by  a  nation  at  peace,  emept. 
against  professed  lurstes,  who  aure  Ae  enemies- 
of  the  human  race.  Theactof  tradbiginalacfei^ 
however  detestable,  was  not, Im  sud,  ^  ^aet  of 
freebooters,  mienues  of  the  hmnan  rice,  re- 
nouncing eveiy  eoontiy,  and  ravaging  eteiy  comh- 
try,  in  its  tessts  and  vespclSf  indistrimiiiateiy.^ 
Itwasnotpiracv, 
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Heidso  said,  that  this  trade  could  not  be  pro-  1825. 
ocnmced  contrary  to  the  law  of  nations.  **  A  .Jj7X^2oo». 
Goiocty  in  the  administration  of  law,  cannot  attn- 
bote  crhninali^  to  an  act  where  the  law  imputes 
none.  It  must  look  to  the  legal  standard  of  mo«- 
ralhy ;  and,  upon  a  qcteUion-  of  this  nature,  that 
standard  must  be  found  in  thelaw  of  nationst  as 
fixed  and  endimcedhy  general,  and  ancient,  and 
admitted  practice,  bf  treaties,  and  hj  the  general 
tenor  of  the  laws  and  ordinancep,  and  the  formal 
transactions  of  civilized  states ;  and,  looking  to 
those  authorities,  he  found  a  difficulty  in  main- 
taining that  &e  transaction  was  legaDy  crimi- 
naL" 

The  right  of  viatation  and  seardi  being  strictly 
a  bdligerent  ri^^t,  and  the  slave  trade  being 
Uta&x  piratiidd,  ^or  contrary  to  die  law  of  na- 
turns,  the  prindpie  is  asserted  and  maintained 
with  greatstrength  of  reasonings  that  it  cannot 
be  exercised  on  the  vessels  of  a  foreign  power, 
mdess  permitted  by.  treatj.  France  had  refused 
to  assent  to  the  insertion  of  such  an  article  inher 
treaty  with. Great  Britai^  and,  consequently,  &e 
right  could  not  be  exercifled  on  the  high  seas  by  a 
BritiA  cruiser  on  a  French  vesseL 

*^  It  is  pressed  as  a  difficulty,''  says  the  Judg^ 
^  what  iA  to  be  done,  if  a  French  ship,  ladenwith 
daves,  is  brought  in  ?  I  answer,  without  hesita- 
tion, res^jore  die  possession  wh^ph  has  been  un- 
lawfuAy  deveited ;  resdnd  the-illegal  abt  done  by 
yoor  own  subject,  and  leave  the  foreigner  to  the 
jysljoe  of  his  own  country." 

Thkreasomnggoesfiurinsiqqpoit  of  diepro* 
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position,  that,  in  the  British  Courts  of  admiralty, 
the  vessel  even  of  a  nation  which  had  forbidden 
the  slave  trade,  but  had  not  conceded  the  right  of 
search,  must,  if*wrongfully  brought  in,  be  restored 
to  the  original  owner.  But  the  Judge  goes  far- 
ther, and  shows,  that  no  evidence  existed  to  prove 
that  France  had,  by  law,  forbidden  that  trade. 
Consequently,  for  this  reason,  as  well  as  for  that 
previously  assigned,  the  sentence  of  condemna- 
tion was  reversed,  and  restitution  awarded. 

In- the  United  States,  different  opinions  have 
been  entertained  in  the  different  Circuits  and 
Districts;  and 'the  subject  is  now*  for  the  first 
time,  before  this  Court. 

The  question,  whether  the  slave  trade  is  prohi- 
bited by  the  law  of  nations  has  been  seriously 
propounded,  and  both  the  affirmative  and  nega- 
tive of  the  proposition  have  been  maintained 
with  equal  earnestness. 

That  it  is  contrary  to  the  law  of  nature  will 
scarcely  be  denied.  That  every  man  has  a  na- 
tural right  to  the  fruits  of  his  own  labour,  is  ge- 
nerally admitted;  and  that  no  other  person  can 
rightfully  deprive  him  of  those  fruits,  and  appro^ 
priate  them, against  his  will,  seems  to  be  the  ne- 
cessary result  of  this  admission.  But  from  the 
earliest,  times  war  has  existed,  and  war  confers 
rights  in  which  all  have  acquiesced.  Among  the 
most  enlightened  nations  of  antiquity,  one.  of 
these  wasy  that  the  victor  might  enskve  the  van- 
quished. This,  whiQh  was  the  usage  of  all,  could 
not  be  pronotmced-  repugnant  to  the.  law  of  na- 
tions^ which  is  c«rtftinly  to  be  tried  by  the  te^t  of 
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neral  usage.   Tha(  which  has  received  the  aaiemit    19SS. 
of  all,  must  be  the  law  of  all.  j^i^^^S^ 

Slavery,  then,  has  its  ori^  in  force ;  but  as 
the  world  has  agreed  that  it  is  a  legitimate  result 
of  force,  the  state  of  things  which  is  thus  produ- 
ced by  general  consent,  cannot  be  pronounced 
unlawful. 

Throughout  Christendom,  this  harsh  rule  has 
been  exploded,  and  war  is  no  longer  considered 
as  giving  a  right  to  enslave  captives.  But  this  tri- 
umph of  humanity  has  not  been  universal;  The 
parties  to  the  modem  law  of  nations  do  not  pro- 
pagate their  principles  by  force ;  and  Africa  has 
not  yet  adopted  them.  Throughout  the  whole 
extent  of  that  immense  continent,  so  far  as  we 
know  its  history,  it  is  still  the  Ifitw  of  nations  that 
prisoners  are  slaves.  Can  those  who  have  them- 
selves renounced  this  law,  be  permitted  to  partici- 
pate in  its  effects  by  purchasing  the  beings  who 
are  its  victims  ? 

Whatever  might  be  the  answer  of  a  moralist 
to  this  question,  a  jurist  must  search  for  its  legal 
solution^  in  those  principles  of  action  whith  are 
sanctioned  by  the  usages,  the  national  acts,  and 
the  general  assent,  of  that  portion  of  the  world 
of  which  he  considers  himself  as  apart,  and  to 
whose  law  the  appeal  is  made.  If  we  resort  to 
this  standard  as  the  test  of  international  law,  the 
question,  as  has  already  been  observed,  is  de- 
cided in  favour  of  the  legality  of  the  trade.  Both 
Europe  and  America  embarked  in  it ;  and  tot 
nearly  two  centuries,  it  was  carried  on  ^without 
opposition,  4uk1  withou]t  censure.  A  jurist  could 
Vol.  X.  X6 


Digitized  by 


Google 


128  CASES  IN  fHE  SUPREME  COURT 

1SS6*    BBt  uaft  fhut  a  practice  thus  supported  was  ille- 
■  .^^fT^T^  gttl>  And  that  those  engaged  in  it  might  be  punish- 
ed»  either  personally.,  or  by.  deprivation  of  pro- 
perty. 

In  this  commerce,  thusi^  sanctioned  by  univer- 
sal assent,  every  nation  had  an  equal  rifThtto  en- 
gage. How  is  this  right  to  be  lost  ?  Each  may 
renounce  it  for  its  own  people;  but  can  thiis  re- 
nunciation affect  otherr  ? 

No  principle  of  general  law  is  more  univer- 
sally acknowledged,  than  the  perfect  equality  of 
najtions.    Russia  and  Geneva  have  equal  tights. 
It  results  from  this  equality,  that  no  one  can  right- 
fully impose  a  rule  on  another.     Each  legislates 
for  itself,  but  its  legislation  can  operate  on  itself 
alone.     A  right,  then,  which  is  vested  in  all  by 
the  consent  of  all,  can  be  devested  only  by  con- 
sent ;  and  this  trade,  in  which  all  have  participa- 
ted, must  remain  lawful  to  those  who  cannot 
be  induced  to  relinquish  it.    As  no  nation  can 
prescribe  a  rule  for  others,  none  can  make  a  law 
of  nations;  and  this  traffic  remains  lawful  to  those 
whose  governments  have  not  forbidden  it. 

If  it  is  consistent  with  the  law  of  nations,  it 
cannot  in  itself  be  piracy  It  can  be  .made  so 
only  by  statute ;  and  the  obligation  of  the  statute 
cannot  transcend  the  legislative  power  of  the 
state  which  may  enact  it. 

If  it  be  neither  repugnant  to  the  law  of  nations, 
nor  piracy,  it  is  almost  superfluous  to  say  in  this 
Gourti  that  tho  right  of  bringing  in  for  adjudica- 
tion in  time  of  peace,  even  where  the  vessel  her 
longs  to  ^.nutioa  v^hich  has  prohibited  the  trade.. 


Digitized  by 


Google 


OF  THE  l)?nTE]>  STATES.  128 

cannot  exist.  The  Courts  ot  no  .country  execute  1825. 
the  penal  laws  of  another ;  and  the  course  ot^^^^^^^l^ 
the  American  government  on  the  subject  of  visi^ 
tation  and  search,  would  decide  any  case  in 
which  that  right  had  been  exercised  by  an  Ame- 
rican cruiser,  on  the  vessel  of  a  foreign  nation, 
not  violating  our  municipal  laws,  against  the  cap- 
tors. 

It  follows,  that  a  foreign  vessel  engaged  in  the 
African  slave  trade,  captured  on  the  high-seas  in 
time  of.  pe&ce,  by  an  Am3rican  cruiser,  and 
brought  in  for  adjudication,  would  be  restored. 

The  general  question  being  disposed  of,  it  re^ 
mains  to  examine  the  circumstances  of  the  parr 
ticular  case. 

The  Antelope,  a  vessel  unquestionably  belong- ^^Th^spftniih 
ing  to  Bpanish  subjects,  was  captured  while  re- 
ceiving a,  cargo  of  Africans  on  the  coast  of  Africa, 
by  the  Arraganta,  a  privateer  which  was  man- 
ned in  Baltimore,  and  is  said  to  Jiave  been  then 
under  the  flag  of  the  Oriental  republic.  Sotaie 
other  vessels,  said  to  be  Portuguese,  engaged  in 
the  same  traffic,  were  previously  plundered,  and 
the  slaves  taken  from  them,  as  veil  as  from  ano-^ 
ther  vessel  then  in  the  same  port,  were  put  on 
board  the  Antelope,  of  which  vessel  the  Arra- 
ganta took  possession,  landed  hcrr  crew,  and  put 
on  board  a  prize  master  and  prize  crew.  Both 
vessels  proceeded  to  the  coast  of  Brazil^  where 
the  Arraganta  was  wreckied,  and  her  captain  and 
crew  either  lost  or  made  prisoners. 

The  Antelope,  whose  namo  was  chionged  to 
the  General  Ramirez,  after  on  ineffectual  attempt 
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1825.  to  sell  the  Africans  <on  board  at  Surinam^  arrived 
.JjJ^^JJ^  off  the  coast  of  Florida,  and  was  hovering  on 
that  coasts  near  that  of  the  United  States,  for 
several  days.  Supposing  her  to  be  a  pirate,  or 
a  vessel  wishing  to  smuggle  slaves  into  the  Uni- 
ted States,  Captain  Jackson,  of  the  revenue  cut- 
ter Dallas,  went  in  quest  of  her,  and  finding  her 
laden  with  slaves,  commanded  by  officers  who 
were  citizens  of  the  United  States,  with  a  crew 
who  fl|)oke  English,  brought  her  in  for  adjudica- 
tion. 

She  was  libelled  by  the  Vice  Consuls  of  Spain 
said  Portugal^  eslth  of  whom  claim  that  portion 
of  die  slaves  ^which  were  conjectured  to  belong 
to  the  subjects  of  their  respective  sovereigns ; 
which  claims  are  opposed  by  the  United  States* 
on  behalf  of  the  Africans. 
•nwhomthfl  In  the  argument,  the  question  on  whom  the 
ST^ro^KTinOfiMprdicifuif  has  been  considered 

tkitcM.  0g  of  great  importance,  and  the  teptinx^ny  ad- 
duced by  the  parties  has  been  critically  examln^: 
It  is  contended,  that  the  Antelope,  having  feieen 
wrongfully  dispossessed  of  her  slaves  by  Ameri- 
can citizensr  and  being  now,  together  with  her 
cargo,  in  the  power  of  the  United  States,  ought 
to  be  restored,  without  farther  inquiry,  to  tho^e 
out  of  whose  possession  she  was  thus  wrongfully 
idien.  No  proof  of  property,  it  iis  said,  onght 
to  be  required.  Possession  iQ  in  such  a  case  en- 
dence  of  property. 

Conceding  tlus  as  a  general  proposition,  the 
Mttnsel  %  the.  United  States  deny  its  application 
"tar  tWit  otse.    A  distinetion  is  taken  between 
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MeHi  who  are  generally  free,  and  good$f  which  1825. 
are  always  property.  Althpugh,  with  respect  to  .^ 
the  last,  possession  may  constitute  the  only  proof 
of  property  which  is  demandable,  something 
more  is  necessary  where  men  are  claimed.  Some 
proof  should  be  exhibited  that  the  possession 
was  legally  acquired.  A  distinction  has  been 
al^  drawn  between  Africans  unlawfully  taken 
from  the  subjects  of  a  foreign  power  by  person* 
acting  under  the  authority  of  the  United  States, 
and  Africans  first  captured  by  a  belligerent  pri- 
vateer, or  by  a  pirate,  and  then  brought  rightfully 
into  the  United  States,  under  a  reasonable  appre- 
hension that  a  violation  of  their  Jawa  waa  intend- 
ed. Beitag  rightfully  in  the  possession  of  an 
American  Court,  that  Court)  it  is  contended, 
must  be  governed  by  the  laws  of  its  own  coun- 
try ;  and  the  condition  of  these  Africans  must 
depend  on  the  laws  of  the  United  States,  not  on 
the  laws  of  Spmn  and  Portugal. 

Had  the  Arraganta  been  a  regularly  commis- 
sioned cruiser,  whiph  had  committed  no  infraction 
of  the  neutrality  of  thf3  United  States,  her  cap- 
ture of  the  Antelope  must  have  been,  considered 
as  lawful,  and  no  questidn  could  have  arisen  re- 
specting the  rights  of  the  original  claimants. 
The  question  of  prize  or  no  prize  belongs  solely 
to  the  Courts  of  the  captor.  '  But,  having  violated 
the  neutrality  of  the  United  States,  and  having 
entered  our  ports,  not  voluntarily,  but  under  co- 
ercion, some  diffici^ty  exists  respecting  the  exr 
tent  of  the  obligation  to  restore,  on  the  mere 
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1825.    proof  of  former  posseiBBioii,  which  is  imposed  oa 
Vf^v^^^  this  ffovemment. 

'  If,  as.  is  charged  in  the  libels  of  both  the  Con- 
suls, as  well  as  of  the  Uqited  States,  she  was  .a 
pirate,  hovering  on  the  coast  with  intent  to  intro- 
duce slaves  in.  violation  of  the  laws  of  the^  United 
States,  our  treaty  requires  that  property  rescued 
ftom  pirates  shall  be  restored  to  the  Spanish 
owner  on  his  making  proof  of  his  property. 

Whether  the  General  Ramirez,  originaUy  the 
Antelope,  is  to  be  considered  as  the  prize  of  a. 
commissioned  belUgprent  ship  of  war  unlawfuUy 
equipped  in  the  United  States,  or  as  a  pirate,  it 
seems  proper  to  makesome  inquiry  .into  the  title 
of  the  claimants. 

In  support  of  the  Spanish  claim,  testimony  is 
produced,  showing  the  documents  under  which 
the  Antelope  sailed  from  the  Hav&na  on  the  voy- 
age on  which  she  was  captured  ;  that  she  was 
owned  by  a  Spanish  house  of  trade  in  that  i^ace ; 
that  she  was  employed  in  the  business  of  pur- 
chasing slaves,  and  had  purchased  and  taken  on 
board  a  considerable  number,  whenr  she  was 
seized  as  prize  by  the  Anraganta. 

Whether,  on  this  proof,  Africans  brought  into 
the  United  States,  under  the  various  circum- 
stances belonging  to  this  case,  ought  to  be  re- 
stored or  not,  is  a  question  on  which  much  diffi- 
culty has  been  felt.  It  is  unnecessary  to.  state 
the  reasons  in  support  of  the  affirmative  or  nega* 
tive  answer  to  it,  because  the  Court  is  divided  on 
it^and,  con4eque]Itly,no  principle  is  settled.  So 
Htuch  of  the  decree  of  the  Circuit  Court  as  di- 
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recta  restitution  to  the  Spanish  claimant  of  the    1825. 
Africans  found  on  board  Uie  Antelope  when  she  .nlJ7«3oufc 
was  captured  by  the  Arraganta,  is  affirmed. 

There  is  some  difficulty  in  ascertaining  their 
number.  The  libel  claims  one  hundred' and  fiAy 
as  belonging  to  Spanish  subjects,  and  charges 
that  one  hundred  or  more  of  these  were  on  board 
the  Antelope.  Grondona  and  Ximenes,  Spanish 
officers  of  the  Antelope  before  her  capture,  both 
depose  positively  to  the  number  of  one  hundred 
and  sixty-six.  Some  deduction,  however,  is  to 
be  made  from  the  weight  of  Grondona's  testi- 
mony, because,  he  says,  in  one  of  his  deposi- 
tions, that  he  did  not  6ount  the  slaves  on  the  last 
day  when' some  were  brought  on  board,  and  adds, 
that  he  had  lost  his  papers,  and  spoke  from  me- 
mory, and  from  the  information  he  had  received 
from  others  of  the  crew,  after  his  arrival  in  the 
Havana.  Such  of  the  crew  as  were  examined, 
concur  with  Grondona  and  Ximenes  as  to  num- 
bers. 

The  depositions  of  the  Spanish  witnesses  on 
this  point,  are  opppaed  by  those  of  John 
Smith,  the  Captain  of  the  General  Ramirez,  and 
William  Brunton,  one  .of  the  crew  of  the  Arra- 
ganta,  who  was  transferred  to  the  Antelope. 

John  Smith  deposes,  that  ninety-three  Africans 
were  found  on  board  the  Antelope  when  cap- 
tured, which  he  believes  to  have  been  Spanish 
property.  He  abo  says,  that  one  hundred  and 
eighty-three  were  taken  out  of  Portuguese  ves- 
sels. 

William  Brunton  deposes,  that  mor^  slaveli 


Digitized  by 


Google 


us  CASES  m.  THE  SUntEME  COURT 

1S95.    wiere  taken  out  of  the  PortugueM  ahip  than  were 
^^J^[225J1  ^  •"!  other^  and  that  nine^  odd  were  represent- 
ed by  the  crew  to  have  been  on  board  the  Ante- 
lope when  ahe  waa  captured. 

tt^  to  the  positive  teatimony  of  these  witnesses, 
we  add  die  inferenbe  to  be  drawn  from  the  state- 
ment of  the  libel,  and  the  improbability  that  so 
large  a  number  of  Africans  as  are  claimed  could 
have  been  procured,  under  the  circumstances  in 
which  the  Antelqpe  was  placed,  between  the 
19th,  when  she  was  liberated  by  the  first  pirate 
who  seized  her,  and  the  23d,  when  she  was  finally 
eiqptttred,  we  are  rather  disposed  to  think  the 
weight  of  testimony  is  in  favour  of  the  smaller 
number.  But  supposing  perfect  equali^  in  this 
respect,  the  decision  ought,  we  think,  to  be 
against  the  daimant. 

Whatever  doubts  may  attend  the  questibn  whe- 
ther die  Spanish  claimants  are  entitled  to  resti- 
tution of  alt  the  Afiicans  taken  out  of  their  pos- 
session with  the  Antelope,  we  cannot  doubt  the 
propriety  4>f  demianding  ample  proof  of  the  ex- 
tent of  that  possession.  iSvery  legal  principle 
which  requires  the  plaintiff  to.  prove  his  claim  in 
any  case,  applies  with  full  force  to  this  point; 
and  no  countervailing  consideration  exists.  The 
mm$  pnbandij  «s  to  the  number  of  Africans 
which  were  on  board  when  the  vessel  was  cap- 
tured, unquestionably  lies  on  the  Spanish  libel- 
lants.  Their  proof  is  not  satisfactory  beyond 
nine^-'three.  The  individuals  who  compose  this 
number  must  be  designated  to  the  satisfaction  of 
the  Circuit  "Court- 
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We  proceed  next  to  consider  the  libel  <^  the    I825. 
Vice-Consul  pf  Portugal.    It  clkims  one  hundred  x^JJ^aSJI 
and  thirtf  Blaves,  or  more,  **  all  of  whom,  as  the 
libellant  is.  informed  ai)d  believes^''  are. the  prorgj*^  ^""^ 
pertjr  of  a  subject  or  subjects  of  his  Most  Faithful 
Majesty ;  and  although  ^'  the  rightful  owners  of 
such  slaves  be  not  •  at  this  time  individudljr  and 
certainly  known  to  the  libellant;  he  hopes  and 
expects  soon  to  discover  then*" 

John  Smith,  and  William  Brunton,  whose  de- 
positions have  already  been  noticed,  both  state, 
that  several  Africans  were  taken  out  of  Portu- 
guese vessels ;  but  neither  of  them  state  the 
means  by  which  they  ascertained  the  national 
character  of  the  vertiels  they  had  plundere4*  It 
does  not  appear  that  their  opinions  were  founded 
on  any  other  fact  than  the  flag  under  w:hich  the 
vessels  sailed.  Grondona,  also,  states  the  plun- 
der of  a  Portuguese  vessel,  lying  in  the  same 
port,  and  engaged  in  the  same  traffic  with  the 
Antelope  when  she  was  captured ;  but  his  testi- 
mony is  entirely  destitute  of  all  those  curcum- 
stances  which  would  enable  us  to  say,  that  he  had 
any  knowledge  of  the  real  character  of  the  ves- 
sel, other  than  wists  derived  from  her  flag.  The 
cause  furnishes  no  testimony  of  any  description, 
other  than  these  general  declarations,  that  the 
proprietors  of  the  Africans  now  claimed  by  the  . 
Vice-Consul  of  Portugal,  were  the  subjects  of 
his  king ;  nor  is  there  any  allusion  to  the  indi- 
viduals to  whom  they  bejong.  These  vessels 
were  plundered  in  Match,  1820,  and  the  libel 
was  l^ed  in  Aii^st  of  the  same  year^    From 
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lft26.  that  time  to  this,  a  period  of  more  than  five 
!^ll^l^^l^l>^  yaaw,  no  0«bject.of  the  crown  of  Portugal  has 
appeared  to  aasert  his  title  to  this  property, 
no  individual  has  been  <legignated  as  its  probable 
owner.  This  inattention  to  a  subject  of  so  much 
real  interest,  this  total  disregard  of  a  valuable 
property,  is  so  contrary  to  the  common  course  of 
human  action,  as  to  justify  serious  suspicion  that 
the  real  owner  dares  not  avow  himself. 

That  Americans,  and  others,  who  cannot  use 
the  flag  of  their  own  nation,  carry  on  this  criminal 
and  inhuman  traffic  under  the  flags  of  other  coun- 
tries, is  a  fact  of  such  general  notoriety,  that 
Courts  of  admiralty  may  act  upon  it.  It  cannot 
be  necessary  to  take  particular  depositions,  to 
pro^o  a  fact  which  is  matter  of  general  and  pub- 
lic history.  This  long,  and  otherwise  unaccount- 
able absence,  of  any  Portuguese  claimant,  fur- 
nishes irresistible  testimony,  that  no  such  claim- 
ant exists,  and  that  the  real  owner  belongs  to 
sf»me  other  nation,  and  feels  the  necessity  of 
concealment. 

An  attempt  has  been  made  to  supply  this  defect 
of  testimony,  by  adducing  a  letter  from  the  secre- 
tary to  whose  department  the  foreign  relations 
of  Portugal  are  supposed  to  be  intrusted,  sug- 
gesting the  means  of  transporting  to  Portugal 
tkese  slaves  whi6h  may  be  in  the  possession  of 
the  Viee-Consul,  as  the  property  ef  his  fellow 
Bilbfects.  Allow  to  this  document  all  the  efiect 
which  can  be  claimed, for  it,  and  it  can  do  no 
more  than  supply  the  want  of  an  express  power 
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from  the  owners  of  the  slayea  to  receive  theni.    1825. 
It  cannot  be  considered  as  ascertaining  the  own- ^I^TaimZvI 
era,  or  as  proving  their  property. 

The  difficulty,  then,  is  not  diniinished  by  this 
paper.  These  Africans  still  remain  unclaimed 
by  the  owner,  or  by  any  peraoh  professing  to 
know  the  owner.  They  are  rightfidly  taken  from 
American  citizens,  and  placed  in  posseieuuoB  of 
the  law.  No  property  whatever  in  them  isshoim. 
It  is  said,  that  possession,  in  a  case  of  diis  de- 
scription, is  equivalent  to  property.  Could  this 
he  conqeded,  who  had  the  possession?  From 
whom  were  they  takeh  by  the  Arraganta  ?  It  is 
not  alleged  that  they  are  the  property  of  the 
crown,  but  of  some  individual  Who  is  thatyn* 
dividual  ?  N«  such  person  is  shown  to  exist,  and 
his  existence,  after  such  a.  lapse  of  time,  cannot 
be  presumed. 

The  libel,  which  claims  them  for  persons  en* 
tirely  unkniown,  alleges  a  state  of  things  which 
is  prima  facie  evidence  of  an  intent  to  violate  the 
laws  of  the  United,  States,  by  the  commiraion  of 
an  act  which,  accordir«r  to  those  laws,  Entitles 
these  men  to*  freedom.  Nothing  whatever  can 
interpose  to  arrest  the  course  of  the  law,  but  the 
title  of  the  real  proprietor.  No  such  title  ap- 
pears, and  every  presumption  is  against  its  ex- 
istence. 

We  think,  then^  that  all  the  Africans,  now  in 
possessiom  of  the  Marshaji  for  the  District  of 
Georgia,  and  tinder  the  control  of  the  Cii^cuil 
C<HUt  of  the  United  States  for  that  District, 
which  were  brought  iir  with  the  Antelope,  other- 
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wise  called  the  General  Ramirez,  except  those 
which  may  ^  designated  as  the  property  of  the 
Spanish  x^laimants,  ought  to  be  d^vered  up  to 
the  United  States,  to  be  disposed  of  according 
to  law.  So  much  of  the  sentence  of  the  Circuit 
Court  as  is  contrary  to  this  opinioB,  is  to  be  re- 
versed, and  the  residue  affirmed. 

Decree.  This  cause  came  on  to  be  heard,  &c. ; 
On  consideration  whereof,  this  Court  is  of  opi- 
nion, that  there  is  error  in  so  much  of  the  sen- 
tence and  decree  of  the  said  Circuit  Court,  as 
directs  the  restitution  to  the  Spanish  claimant  of 
the  Africans  in  the  proceedings  mentioned,  in  the 
ratio  which  one  hundred  and  sixty-six  bears  to 
the  whole  number  of  those  which  remained  alive 
at  the  time  of  pronouncing  the  said  decree ;  and 
also  in  so  much  thereof,  as  directs  restitution  to 
the  Portuguese  claimant ;  and  tha(  so  much  of 
the  said  decree  ought  to  be  reversed,  and  it  is 
hereby  reversed  and  annulled.  And  this  Court, 
proceeding  to  give  such  decree  as  the  said  Cir- 
cuit Court  ought  to  have  given,  doth  direct  rjid 
ORDER,  that  the  restitution  to  be  made  to  the 
Spanish  claimant,  shall  be  according  to  ihe  ratio 
which  ninety-three  (instead  of  one  hundred  and 
sixty-six)  bears  to  the  whole  number,  compre- 
hending as  well  those  originally  on  board  the 
Antelope,  as'those  which  were  put  on  board  that 
vessel  by  the  Captain  of  the  Arraganta.  After 
making  the  apportionment  according  to  this  ratio, 
and  deducting  from  the  number  the  rateable 
loss  which  must  fall  on  the  slaves  to  which  the 
Spanish  claimants  were  originally  entitled^  the 
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residue  of  the  sidd  ninety-three  are  to  be  deliver*    18S5. 
ed  to  the  Spanish  claimant,  on  the  terms  in  the  said  ^^J^^^^^^SL 
decree  mentioned  ;  and  all  the  remaining  Afri-     imr^ 
cans  are  to  be  delivered  to  the  United  States,  to 
be  disposed  of  according  to  law ;  and  the  said 
decree  of  the  said  Circuit  Court  is,  in  all  things 
not  contrary  to  this  decree,  affirmed. 


[IhSTAIICI  CoUftT.     SlATB  Tl^DX  ACTI*] 

The  Plattsburgh;    Marino,  Claimant. 

A  questioQ  of  fact  under  the.  Slave  Trade  AeU,  at  to  a  Tessel 
claimed  by  a  8panisb  subject,  as  baTing  been  engaged  in  tbe  trade 
under  fhe  laws  of  bis  own  countrj,  but  proved  to  bare  been  original- 
\j  equipped  in  tbe  United  States  for  tbe  Toyage  in  question. 

Under  the  Slare  Trade  Act  of  1794,0.11.  tbe  forfeiture  attaches 
Wbere  tlie  original  royage  is  commenced  Inr  thtf  United  States; 
whether  the  ? essel  belong  to  citizens  or  foreigners,  and  whether  the 
act  is  done  «uo /lire,  or  by  an  agent  for  th^benefit  of  another  person 
who  is  not  a  citizen  or  resident  of  the  United  States. 

Circumstances  of  a  pretended  transfer  to  a  Spanish  subject*  and 
the  commencement  of  a. new  voyage  in  a  Spanisb port, held  not  be 
sufficient  to' break  the  continuity  of  the  original  adventure,  and  to 
avoid  the  forfeiture. 

It  is  not  necessary,  to  incur  the  forfeiture  under  the  Slave  Trade 
Acts,  that  the  equipments  for  the  voyage  should  be  completed.  It  Is 
sufficient,  if  any  preparatious  are  made  for  the  unlawful  purpose. 

APPEAL   from  the   Circuit   Court   for  the 
Southern  District  of  New-York, 

This  was  a  seizure  of  the  schooner  Platts- 
burgh, otherwise  called  the  Maria  Gertrudes,  on 
he  Coast  of  Africa,  made  hj  the  United  States 
.hip  of  war,  the  Cyane,  in  the  year  1820.    The 
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1825.  veMel  was  brought  into  the  port  of  New-Tork 
9^1^^^^^^  ft>i^  adjudication,  and  a  libel  4}{  information  was 
imrgiu  filed  in  the  District  Court,  under  the  acta  of  Con- 
gress of  17d4,  c.  11.  and  of  1800,  c.  205.  prohi- 
biting the  slave  trade.  A  claim  was  given  in  on 
behalf  of  Juan  Marino,  a  Spanish  subject,  and  a 
resident  merchant  of  St.  Jago  de  Cuba.  Upon 
the  proofs  taken,  a  decree  of  condemnation  was 
pronouQced  in  the  District  Court,  which  was 
affirmed  in  the  Circuit  Court  profarmoy  tod  the 
cause  was  brought  by  appeal  to  this  Court. 

Match  v^Hu  The  cause  was  argued  by  Mr.  Jone$  and  Mr. 
Mayer  J*  for  the  appellants,  and  by  the  AUameg 
Creneral  for  the  respondents.^  The  argument 
turned  principally  upon  the  question  of  fact,  as 
to  the  origin  of  the  adventure  in  the  United  States, 
and  the  alleged  subsequent  transfer  to  a  Spanish 
subject,  so  as  to  change  the  property,  and  break 
the  continuity  of  the  voyage.  The  same  grounds 
of  law  -were  also  insisted  on  by  both  parties,  as 
in  the  argument  of  the  preceding  case  of  the 
AnteUfpe ;  but  j  as  the  present  cause  was  determi- 
ned by  the  Court  exclusively  upion  the  facts  re- 
specting the  alleged  sale  and  change  of  voyage, 
it  has  not  been  thought  necessary  to  report  the 
arguments  of  counsel. 

a  Tbejr  dted,  the  Diana,  1  Dod$oM*$  Rep.  95.  Tlie  Loaif , 
3  DoAmi*9  K9. 228. 

ft  Hecited,lheFoctiiiia,ll)oiiioii'#Jl9.81.8&  Tlie  Doo- 
na  Marianna,  1  Dodmm'sJtep.  91*  The  St  Jago  de  Cuba, 
9  Whetif.  tUf.  409. 

The  earn  died  from  the  EngUsh  Admirahj  Reporti,  will  be 
ibuiid  in  the  Apfsndix  to  the  present  toluae,    (C.)  p^.40— 84. 
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Mr.  Justice  Btobt  delivered  the  opinion  of  tUe    18^ 
Court. 


ThiB  is  a.  libel  founded  on  tbb  several  acts  of 


Congress  for  the  prohibition  of  the  slave  trade,  j^^ji  im 
and  contains  various  distinct  allegations,  and  es- 
pecially counts  framed  on  the  Slave  Trade  Acts 
of  1794,  ch.  11.  and  1800,  ch.  205.  It  is  unne- 
cessaiy  to  enter  upon  a  minute  examination  of 
the  pleadings,  because  the  whole  case  turns  upon 
the  question,  whether,  in  point  of  fact,  the  voy- 
age was  originally  undertaken  from  the  United 
States,. or  was  undertaken  by  the  claimant,  Mr. 
Marino,  from  the  island  of  Cuba,  after  a  bona 
fide  purchase  made  by  him,  altogether  discon- 
nected frtfm  the  original  enterprise. 

The  Plattsburgh  was  duly  registered  at  Balti- 
more as  an  American  vessel,  owned  by  Messrs. 
Sheppard,  D'Arcy,  &  Didier,  jun.  of  that  place,  in 
October,  18  V*  She  cleared  out  at  the  custom 
louse  under  the  command,  of  Captain  Joseph  F. 
Smith,  in  Dece  nber,  1819,  haying  what  is  Called 
an  assorted  cargo  on  board,  oa  a  voyage  ostensi- 
bly for  St.  Thomas,  in  the  West  Indies,  but 
in  reali^,  for  St.  Jago,  in  the  island  of  Cuba. 
Up  to  this  period,  the  ownership  remained  upon 
the  ship's  papers  wholly  unchanged.  But  it  is 
now  asserted,  that  the  shares  of  D'Arcy  and  Di- 
dier were  purchased  by  Sheppard  for  the  sum  of 
6,000  dollars,  and  that  the  voyage  was  wholly 
undertaken  on  his  account.  The  first  remark 
which  arises  upon  this  state  of  the  case  is,  how 
it  should  come  to  pass,  if  the  purchase  were  hana 
Jidci  that  the  requisite  altexntions  were  not  made 
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1825.  in  the  ship's  papers,  since,  by  the  act  of  Con- 
^S^^P^I^P^^^r  unless  registered  anew  upon  such  sale, 
bwfii.  the  vessel  forfeits  her  American  character  ?  Shep- 
pard,  in  his  testimony,  gives  an  extraordinary 
reason  for  the  occurrence,  declaring  that  he  was 
insolvent  at  the  time  of  the  purchase,  and  so 
could  not  give  the  usual  bond  for  the  proper  use 
and  deliv«>(ry  up  of  the  registery  upon  any  future 
sale.  Yet,  according  to  his  own  showing,  and 
that  of  the  other  part  owners,  he  was,  at  this 
time,  the  owner  of  one  half  of  the  Platiisburgh, 
vcdued  at  6,000  dollars,  and  of  an  interest  in  ano- 
ther vessel,  valued  at  4,000  dollars.  Sheppard 
further  states,  that  one  of  his  inducements  to 
purchase  the  Plattsburgh,  was  an  offer  made  to 
him  by  one  George  Stark,  (who  became  a  con- 
spicuous character  in  the  subsequenf  proceed- 
ings,) to  get  for  her  12,500  dollars  in  St.  Jago 
de  Cuba,  Stark  asserting  that  he  was  authorized 
to  purchase  a  vessel  at  that  place.  Accordingly, 
Sheppard  >determined  to  intrust  Stark  with  the 
negotiation,  and  a  bill  of  sale  of  the  schooner 
was  executed  to  Stark,  by  all  the  owners,  to  ena- 
ble him  to  convey  the  same  to  any  purchaser. 
The  cargo  of  the  Plattsburgh,  as  contained  in 
the  manifest,  consisted  principally  of  goods  be- 
longing to  various  shippers,  who  are  not  in  the 
slightest  degree  implicated  in  any  part  of  the 
guilt  of  this  transaction ;  and  upon  the  sales  of 
the  same  at  St.  Jago  de  Cuba,  the  proceeds  were 
regularly  remitted  to  them^  These  shippers  all 
contracted  with  Stark  for  the  shipment  and 
freight  of  their  goods,  and  he  informed  one  of 
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them,  that  he  had* purchased  the  schooner  for    1825. 
certain  persons  in  the  island  of  Cuba,  and  ^^'iJ!^^^^^!^ 
he  had  no  interest  in  her  himself,  but  was  to  re-     bugh. 
ceive  2,000  dollars  for  delivering  her  at  that  port. 
How  far  this  statement  is  reconcileable  with  the 
account  given  of  the  transaction  by  the  owners 
of  the  Plattsburgh,  it  is  unnecessary  to  examine. 

At  the  time  of  the  equipment  of  the  Platts- 
burgh at  Baltimore,  there  was  another  vessel,  the 
brig  Eros,  which  was  also  fitting  out  at  that  port 
for  St.  Jago  de  Cuba,  with  a  cargo  suited  for  the 
slave  trade,  under  the  management  of  Stark,  as 
charterer  for  the  voyage.  This  vessel  was  at 
first  detained1>y  the  collector  upon  suspicion,  but 
he,  being  satisfied,,  upon  inquiry,  that  the  owner 
of  the  Eros  had  no  intention  of  having  her  enr 
gaged  in  the  slave  trade,  afterwards  released  her, 
taking  out  some  feyir  of  her  equipments.  The 
Plattsburgh  first  dropped  down  the  Chesapeake 
bay,  and,  afterwards,  (if  the  witnesses  are  to  be 
believed,)  some  g^rape,  canister,  and  round  shot, 
were  taken  on  board,  ancl,  on  stowing  them  away, 
a  barrel  of  irons,  or  handcuffs,  was  discovered, 
which  was  not  contained  in  the  manifest  of  the 
cargo.  The  vessel  then  sailed  down  to  New 
Point  Comfort,  and  there  waited  ten  or  twelve 
dietys  for  the  Eros,  and  as  soon  as  the  latter  ap- 
peared, after  taking  on  board  Mr.  Stark,  the 
Plattsburgh  sailed  in  company  with  the  Erob,  di- 
rectly for  St.  Jago  de  Cuba*  The  crew  on  board 
are  represented  to  have  distinctly  understood, 
soon  aftcfrwards,  that  the  vc^age  was  designed 
ultimately  for  the  African  coast  for  slaves. 

V0t,  X.  18. 
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1825.        in  due  time  both  vessels  arrived  at  the  port  of 
-Jijl^"*^!^  destination,  and   unladed  their  cargoes.      And 

jyirgh'     here  the  sale  to  Mr.  Marino  is  alleged  to  have 
taken  place,  in  entire  good  faith,  for  the  sum  of 
12,000  dollars,  although,  upon  the  (iroduction  of 
the  bill  of  sale,  the  sum  is  there  asserted  to  be 
8,000  dollars  only.    Both  of  the  vessels  are  con- 
signed to  a  Mr.  Wanton,  at  St.  Jago,  through 
whom  the  negotiation  seems  to  have  been  made. 
After  the  ostensible  sale,  the  Plattsburgh  under- 
went repairs  under  the  agency  of  Wanton,  and 
was  in  due  form  made  a  Spanish  ship,  with  Spa- 
nish national  documents ;  and  the  usual  prepara- 
tions were  made,  and  the  usual  passports  obtain- 
ed, to  equip  -her  for  a  slave  voyage  to  the  coast 
cf  Africa,  under  her  new  owners.    A  part  of  the 
cargo  of  the  Eros  was  taken  on  board  of  the 
Plattsburgh,  and  particularly  about  300  casks  of 
gunpowder.  The  original  crew  were,  apparently, 
discharged,  but  Captain  Smith,  two  of  the  mates, 
and  six  qr  eight  of  the  men,  together  with  Stark, 
still  remained  on  board,  and  accompanied  the 
vessel  to  the  coast  of  Africa^  she  being,  during 
that  voyage,  under  the  nominal  command  of  a 
Mr.  Gonzalez,  with  the  assumed  name  of  the 
Maria  Oertrudes.    She  was  captured,  while  Ijring 
on  the  coast  of  Africa,  north  of  the  line,  by  the 
boats  of  the  United  States  ship  of  war  Cyane, 
under  Lieutenant  Stringham,  and  was  brought 
into  the  port  of  New-York  for  adjudication,  and 
was  there  finally  condenmed  by  the  District  and 
Circuit  Counts ;  and  the  present  appeal  is  from 
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tlie  decree  pronounced,  pro  format  by  the  iat-     1825. 


^®^"      ^  The    FIttu. 

Such  18  a  general  outline  of  the  circumstances  burgh, 
of  the  case,  upon  which  it  is  material  to  observe, 
that  if  the  original  object  of  the  equipment  and 
voyage  from  Baltimore  was  for  the  purpose  of 
carrying  on  the  African  slave  trade,  the  forfeit- 
ure equally  attaches,  whether  the  schooner  was 
then  owned  by  American  citizens,  or  by  a  fo- 
reigner. The  act  of  1794,  ch.  11.  expressly  de- 
clares,^  that  no  citizen  or  resident  in  the  United 
States  shall,  for  himself,  or  any  other  person 
whatsoever,  either  as  master,  factor,  or  owner, 
build,  fit,  equip,  load,  or  otherwise  prepare,  any 
vessel  within  any  port  of  the  United  States,  nor 
cause  any  vesseil  to  sail  from  any  port  within  the 
same,  for  the  purpose  of  carrying  on  any  trade 
or  traffic  in  slaves,  to  any  foreign  country,  &c. 
&c.  under  the  penalty  of  forfeiture.  Under  this 
act,  it  is  immaterial  to  whom  the  ownership  he- 
longs,  and  whether  the  act  is  done  $uo  jwr^  or 
for  the  benefit  of  another  person.  If,  therefore, 
the  Plattsburgh  was  equipped  at  Baltimore  by 
the  owners,  oi  by  the  master,  or  by .  Stark,  aa 
factpr  or  agent,  to  carry  on  thjs  slave  trade  for  the 
benefit  of  Marino,  the  case  falls  directly  withiix 
the  prohibitions  of  the  act.  And,  in  this  view, 
the  declarations  of  Shepptod  and  Stark,  respect- 
ing the  sale,  are  not  without  considerable  signifi- 
cance. But,  there  is  no  pretence  to  ^«ay,  upoa 
the  facts  in  proof,  that  the  actual  ownerriiip,  at 
the  conmiencement  of  the  voyage,  was  iiot  in 
Sheppard  and  Lis  partners,  or  in  Stark      We 
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1825.  find  the  latter  travelling  with  the  vessel  through 
.^J^^^JJJ^  all  her  subsequent  wanderings,  with  a  cqnsidera- 
burgh.  ble  cargo  on  board,  which  belonged  to  himself 
when  she  lefl  Baltimore,  and  which  was  at  &U 
Jago  transhipped  from  the  Eros ;  we  find  the 
original  master,  and  mates,  with  e0icient  authority^ 
on  board,  on  the  coast  of  Africa ;  we  find  all  par- 
ties yielding  obedience  to  them,  and  to  Stark ; 
we  find  the  master  reporting  (o  subterfuges,  and 
concealments,  after  the  capture,  and  the  log- 
book kept  in  the  English  language  ;  and  if  the 
testimony  of  two  of  the  crew  is  admitted,  (and 
one  of  them  is  not  in  the  slightest  degree  dis- 
credited,) we  find  the  most  decisive  proofs,  that 
the  original  voyage  was  conceived  and  executed 
solely  with  a  view  to  the  slave  trade.  Whatever 
exceptions  may  be  taken  to  the  testimony  of 
Ferver,  (and  it  is  certainly  open  to  much  animad- 
version from  his  first  prevarications,)  it  has  the 
merit  of  standing  supported,  as  to  its  main  facts, 
by  all  the  other  circumstances  of  the  cisise.  The 
natural,  nay,  the  almost  necessary  inference  from 
those  circumstances  is,  that  they  belong  to  a  me- 
ditated infringement  of  the  acts  prohibiting  the 
slave  trade. 

It  has  been  asked,  in  what  manner  the  original 
intention  can  be  deduced  from  the  facts,  since 
the  Plattsburgh  had  on  board  an  innocent  cargo 
when  she  left  Baltimore.  That,  however,  is  not 
quite  certain,  for  though  nothing  noxious  appear- 
ed on  the  face  of  the  manifest,  yet,  i*  Ferver  and 
Flower  are  believed,  there  was  a  barrel  of  hand- 
cuffs concealed  in  the  nm,  demonsrratinjBr,  in  no 
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equivocal  manner,  the  object  of  the  parties.  But,     1825. 
assuming  that  the  equipments  were  all  innocent  i|!{I^"^pJJJJ^ 
in  their  own  nature,  that  would  not  help  the  case,     bu^b. 
if  there  were  positive  -proof  of  a  guilty  intention. 
The  law  does  not  proceed  upon  the  notion,  that . 
provisions  or  equipments  which  are  adapted  to 
ordinary  voyages,  are  not  Vithin  the  forfeiting 
clause,  if  they  are  intended  for  carrying  on  the 
slave  trade.    Nor  is  it  necessary  that  there  should 
be  complete  equipments  for  this  purpose.     It  is 
sufficient  if  any  preparations  are  made  for  the 
unlawful  purpose.     Such  was  the  doctrine  of  this 
Court  in  the  cases  formerly  adjudged,  which  were 
cited  at  the  bar.* 

But  there  is  no  pretence  to  separate  the  voy^ 
age  of  the  Plattsburgh  from  that  of  the  Eros. 
Both  were  undertaken  by  the  same  party,  and  fbr 
the  same  object.  The  Eros  carried  .out  the  cargo 
adapted  to  carry  on  tlie  traffic,  and  for  the  pur- 
pose of  concealment,  the  Plattsburgh  was  made 
to  assume  the  garb  ef  innocence.  It  was  an  in- 
genious device  to  lull  suspicions,  and  escape  the 
penalties  of  the  law ;  but  the  intention  is  just  as 
Strongly  manifested  as  though  all  the  offensive 
articles  had  been  laden  on  board  the  Plattsburgh* 
In  short,  the  Eros  may  be  considered  as  the  mere 
tender  of  the  Plattsburgh,  and  subservient  to  all 
the  objects  of  the  latter.  Her  cargo  found  its 
way  on  board  after  the  arrival  at  St.  Jago,  under 
the  direction  of  Stark,  who,  true  to  his  original 
purpose,  remained  with"  the  Plattsburgh  as  the 

A  The  Emily  and  the  CanDline.  9  Wkeat  Rep.  SKI . 
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1825.  dux  f deli.  It  is  impossible,  upon  any  reasonable 
.jj^'^l^  grounds,  to  assume  his  intention  to  have  been  a 
burgib  purely  .lawful  traffic  at  St.  Jago.  If  it  had  been 
so,  why  should  he  have  been  found  on  board  On 
^e  coast  of  Africa?  Men  do  not,  ordinarily, 
take  upon  themselves  such  an  odiftus  and  dan- 
gerous post,  surrounding  themselves  with  penal-^ 
ties  and  suspicion!^,  without  causes  deeply  con- 
nected with  their  own  private  interests  and  pur- 
poses. 

But,  we  are  told,  that  here  was  a  genuine  sale 
to  a  Spaniard,  who  was  authorized,  by  the  laws 
of  his  country,  to  carry  on  the  slave  trade,  and, 
however  immoral  or  inhuman  it  may  be,  the 
Court  are  to 'decide  his  case,  upon  principles  of 
law,  and  not  merely  upon  principles  of  justice  or 
morality.  Certainly  the  Court  have  nothing  to 
do  with  thd  conscience  of  the  Spanish  claimant, 
if  he  has  established  a  bona  fide^  legal  owner- 
ship. But  that  is  the  very  point  in  controversy. 
This  is  not  the  case  of  an  ordinary  trade,  where 
no  disguise  is  necessary  or  uteful.  It  is  the  case 
of  a  trade  prohibited  to  American  citizens  under 
very  heavy  penalties,  penalties  which  have  since 
been  aggravated  to  the  infliction  of  capital 
punishment.  It  is  a  trad«  "^dious'in  our  country, 
and  carries  a  permanent  stain  upon  the  reputation 
of  all  who  are  concerned  in  it,  and  is  watched  by 
.the  severest  vigilance  of  the  government.  Under 
such  circumstances,  it  is  obvious  that  it  cannot 
be  carried  on  under  our  flag,  but  at  the  greatest 
hazards,  and  with  few  chances  of  esci^ing  de- 
tection.   If  carried  on  at  all,  it  must,  therefore, 
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be  carried  on  by  Am^icana,  under  the  disguise     1825; 
of  foreign  flaga ;  and,  it  ia  notorious,  that  in  the  m'JJ^^pwjl 
colonial  porta  of  Spain,  there  is  little  difficulty  in     burgh. 
procuring  all  the  apparatus  for  the  use  of  the  na- 
tional flag.    The  existence  of  such  a  flag  is  not, 
when  circumstances  of  just  suspicion  occur,  any 
decisive  proof  of  innocence,  for  it  is  just  such  a 
cover  as  must  accompany  the  fraud.    And  these 
conaidisrationa  cannot  fail  to  attract  the  attention 
of  aJnnuB  fidei  Spanish  purchasei^.    He  cannot 
but  know,  that  American  cruisers  are  in  search 
of  those  who  violate  our  laws  respecting  this 
traffic ;  and  he  would  deism  4t  the  highest  impru^ 
denceto  place  his  property  in  a  situation  in  which 
it  might  justly  be  suspected  of  an  admixture  of 
American  interests.    He  would  studiously  ex- 
clude from  his    ship  all    Americans*  lest  they 
should  involve  him*  in  serious  losses-    Of  course, 
he  would,  a  fortiarij  exclude  from  his  employ- 
ment the  original  American  master  and  owner 
from  whom  he  had  purchased.    He  could  not, 
without  the  grossest  rashness,  be  presumed  to 
forget*  that  an  American  owner  and  master,  on 
board  of  a  vessel  recently  under  their  control^ 
and  recently  purchased,  would*  jeopard  the  whole 
adventure,  for,  upon  the  search  of  a  cruiser,  they 
would  excite  very  strong  presumptions  of  guilt. 
Hew,  then,  can  we  reconcile,  with  the  Dotion  of  a 
bona  fide  purchase  in  this  case,  the  continued 
employment  of  the  owner,  the  master,  the  mates, 
and  a  large  proportion  of  the  crew,  of  the  Platts- 
burgh?    Does  it  not  necessarily  diminish  the 
credibility  of  such  a  claim  ? 
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1825.  What,  then,  are  the  explanations  attempted  to 
^^^^p^^  ^  given  upon  this  subject  ?  It  is  said,  that  Smith 
bugb.  and  Stark  were  empfoyed  by  Wanton  to  go  to 
the  coast  of  Africa  to  transact  business  for  him, 
and  that  th^y  were  mere  passengers.  But  what 
business  of  Wanton  ?  None  is  proved,  or  at- 
tempted to  be  proved.  And  who,  in  fact,  is 
Wanton  ?  He  is  the  consignee  of  Stark,  both 
for  the  Plattsburgh  and  the  Eros.  He  is  the 
dhipper  of  the  cargo  for  the  coast  of  Africa,  and, 
upon  the  face  of  the  bill  of  lading,  no  other  per- 
son appears  as  owner ;  and  it  is  now  said,  that 
he  is  what  is  called  an  actionistf  or  share  holder, 
in  the  voyage;  and,  by  the  Spanish  laws,  or 
course  of  drade,  such  persons  do  not  appear  as 
owners  on  the  papers.  It  is  remarkable,  that  if 
such  be  the  law,  Marino's  name  should  not  ap- 
pear on  the  bill  of  lading,  and  that  Wanton's 
alone  is  state^.  The  ambiguous  fact  is  alleged, 
that  no  freight  is  payable,  because  the  vessel  and 
cargo  are' united  for  the  voyage.  Surely  it  must 
have  been  in  the  power  of  the  claimant  to  have 
given  muph  more  full  and  exact  information  on 
this  point. 

Then,  as  to  Captain  Smith's  being  amerepas^ 
senger,  on  which  so  much  reliance  is  placed  by 
the  claimant,  how  does  it  comport  with  the  facts 
upon  the  record  ?  At  the  time  of  the  capture  he 
appeared  as  a  principal  personage,  and  evidently 
conducted  himself  differently  from  a  person  who 
had  no  interest  in  the  voyage,  and  was  a  mere 
spectator.  But  what  is  decisive,  to  show  that 
this    is   a  mere  disguise,  too  thin  not  to   be 
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eaaily  seen  through,  is  the  letter  found  oa  board,  1825. 
written  by  him,  to  the  mi^te,  a  short  time  ''>^fore  ,^;j^^^^J^ 
the  vessel  sailed  from  St.  Jago,  in  which  the  mask  burgh. 
is  stripped  off,  and  he  appears  in  his  natural  cha- 
racter as  master.  It  is  as  follows :  '^  Sir,  I  wish 
you  to  get  the  schooner  down  to  Moro  in  the 
morning,  and  get  the  men  quartered  to  the  guns, 
and  station  them  on  the  tops  and  forecastle,  the 
same  as  on  board  armed  ships,  and  get  all  ready 
for  going  to  sea  to-morrow  night.  After  you  get 
down  to  the  Moro,  send  the  boat,  with  four  men, 
for  me.  Yours^  Jos.  Smith."  Nothing  can  be 
more  unlike  the  character  or  authority  of  a  pas- 
senger, than  these  directions.  They  belong 
to  one  who  has  a  right  to  command,  and  knows 
he  is  to  be  obeyed.  The  language  imports  a 
right  to  control  the  voyage,  and  could  be  dictated 
only  by  one  in  possessioil  of  the  effective  com- 
mand. It  would  be  absurd  for  an  American  pas- 
senger to  address  such  a  note  to  ap  American 
mate,  who  was  responsible  to  a  Spanish  master 
for  all  his  orders  and  ccmduct.  It  would  be  an 
exercise  of  credulity  far  beyond  aiiy  just  claims 
of  the  evidence,  to  lead  the  Court  to  the  belief, 
that  Captain  Smith  was  a  mere  passenger.  The 
circumstances  of  the  case  are  at  war  with  the 
suppositiout  and  the  positive  testimony  qt  Fer- 
vor, and  Flower,  complete^  overturns  it. 

Without  going  more  at  large  into  the  evidence, 
in  which  there  is  much  matter  open  to  observa- 
tion, it  is  sufficient  to  state^  that  in  the  opinion 
of  the  Court,  the  reaH^  of  the  asserted  sale  to 
Marino  is  not  established  by  the  prooft,  and  our 
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1825.    conclusion  is,  that  the  unlawfiil  enterprise  had  its 
^ThoroaT  ^^^S^^  ^^  Baltimore. 


V. 

Harvie^s 


Decree  affirmed,  with  costs. 


ICbancsbt.] 

Thobias,  Appellant  j 

V. 
GaBRIELLE    BnOCKEiYBROUGH,  JoHN  HaRVIE,  Ed- 

wi(f  Harvie,  Jacqueline  Harvie,  Julia  Ann 
Harvie^  Heirs  at  law,  and  Devisees  of  John 
Haryie,  Respondents. 

Although  hills  of  reriew  are  not  strictly  within  the  statute  of  limiu* 
tioDS,  yet  Courts  of  equity  will  adopt  the  analogy  of  the  sUtute  in 
prescribing  the  time  within  which  they  shall  be  brought^ 

Appeals  in  equity  causes  being  limited  by  the  Judiciary  Acu  of  1789, 
c.  XO.  s.  22;,  and  of  1808^  c.  858.  [xciiL]  s.  £.,  to  t^t  years  aAer  the 
decree,  the  same  period  of  limitation  is  applied  to  bifls  of  renew. 

Qiiare,  Whether  a  bill  of  renew,  founded  upou  matter  ditoofered 
since  the  decree,  is  also  barred  by  the  lapse  of  tjt  years  ? 

It  is  in  the  discretion  of  the  Court,  to  grant  leave  to  41e  a  bill  of  re- 
view for  that  cause. 

APPEAL  from  the  Circuit  Court  of  Ken- 
tucky. The  appellant,  Thomas,  Ifiled  in  that 
Court,  at  the  November  term,  1818,  a  bill  to  re- 
view and  reverse  a  final  decree  of  the  same 
Court,  pronounced  at  the  May  telin,  1810,  by 
which  the  plaintifiTin  the  bill  of  review,  and  de- 
fendant in  the  original  suit,  was  decreed  to  con- 
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vey  to  thQ  heirs  of  John  Harvie,  the  plaintifls  in  1825. 
the  original  suit,  a  certain  tract  of  land,  which 
formed  the  subject  of  controversy  in  that  suit. 
l%e  bill  of  review,  after  stating  the  substance  of 
the  original  bill,  which  was  filed  by  John  Harvie, 
and  the  bill  of  revivor,  after  his  deaths  in  the 
name  of  the  present  respondents,  in  whose  favour 
the  decree  was  passed,  assigns  the  following  er- 
rors in  the  said  decree,  as  causes  for  ifs  reversal. 

1.  That  th6  entry  of  James  Clark,  under  whom 
the  said  John  Hande  claimed  the  land  in  dispute, 
was  void  fgr  uncertlednty. 

2.  That  before  the  final  decree  was  passed, 
the  said  Harvie  died,  leaving  a  will,  by  which  he 
devised  the  land  in  controversy  to  his  sons,  Edwin 
and  Jacqueline,  two  of  the  plaintiffs  in  the  bill 
of  revivor,  of  which  will  the  plaintiff  was  wholly 
Ignorant  until  long  after  the  final  decree  was  en- 
tered- 

3.  That  the  said  Edwin  Harvie  died  previous 
to  the  said  decree,  and  his  right  in  the  said  land 
descended  to  his  heirs  at  law^  John  and  Lewis, 
who  were  no  parties  to  the  said  suit,  of  which  facts 
the  plaintiff  was  wholly  ignorant  until  long  after 
the  decree  complained  of. 

To  this  bill  of  review,  the  defendahts  plead,  in 
bar,  the  decree  passed  and  enrolled  in  the  origi-. 
nal  suit,  And  the  prosecution  by  the  plaintiff, 
Thomas,  of  a  writ  of  error  to  the  Supreme  Court 
to  reverse  the  same,  which  was  dismissed,  and 
then  demurred  to  so  much  of  the  bill  as  sought  to 
review  and  reverse  the  said  decree.  Upon  argu- 
ment of  the  plea  and  demurrer,  the  Court  below 
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iB25.    dismissed  the  bill  of  review,  and  the  cause  was 
^Jljj^jjj^  brought,  by  appeal,  to  this  Court. 
▼. 

2^*  Mr^  Talbot^  for  the  appellant,  argued  upon  the 
merits  of  the  original  cause,  to  invalidate  the 
title  of  the  plaintiff  in  that  cause,  founded  upon 
the  entry  of  Clark ;  and,  also,  upon  the  other 
errors  assigned  in  the  bill  of  review.  He  insist- 
ed, that  there  was  no  period  qf  limitation  to  bills 
of  review,  by  the  act  of  Congress,  and  that,  in 
this  case,  the  bill  of  review  being  founded  upon 
newly  discovered  evidence,  and  having  been  per- 
mitted by  the  Court  below,  in  its  discretion,  to 
be  filed,  it  must  be  determined  by  the  error  in 
the  original  decree.  In  England,  it  is  usual  to 
recite  all  the  important  facts  of  the  cause  in  the 
decree.  In  this  country,  ^his  is  not  done,  and, 
therefore,  the  pleadings,  exhibits,  and  proofs, 
must  be  resorted  to,  in  order  to  discover  the  errors 
apparent  upon  the  face  of  the  original  decree. 

Mr.  Bibb,  contra,  insisted,  that  the  first  error 
assigned  upon  the  merits  of  the  original  causey 
was  no  ground  for  a  bill  of  review.  The  errors 
in'  law  must  be  apparent  on  the  face  of  the 
decree.  If  a  fact  be  mistaken  at  the  hearing, 
and  in  the  decretal  order,  it  must  be  rectified  by 
a  rehearing,  which  rehearing  cannot  be  after  de- 
cree enrolled.'  The  other  errors  assigned,  did 
not  prejudice  the  appellant,  nor  had  he  any  in- 
terest in  correcting  them.    But  the  conclusive 

a  CombT.PKNid,  Ca0ettsCi.M.    sBLComm.454. 
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objection  to  the  whole  proceeding  was,  that  here 
is  an  attempt,  by  a  bill  of  review,  to  revise  the 
original  decree,  after  the  appeal  is  barred  by  the 
limitation  of  five  years,  prescribed  in  the  acts  of 
Congress.  In  England,  writs  of  error  are  limit- 
ed by  statute  to  twenty  years,  and  the  Courts  of 
equity  have  limited  appeals,  and  bills  of  review, 
to  the  same  period,  by  analogy  to  that  statute.* 

Mr.  Justice  Washington  delivered  the  opinion  Feb.  iM. 
of  the  Court,  and  after  stating  the  case,  proceed- 
ed as  follows: 

The  first  error  assigned  in  the  bill  of  review, 
iliYolves  the  merits  of  the  original  cause,  and  was 
intended  to  induce  a  re-examination  of  the  title 
of  the  plaintiffs  in  that  cause,  the  validity  of 
which  had  been  established  by  the  decree.  But, 
previous  tq  an  investigation  of  that  subject,  a 
preliminary  question  has  been  suggested  by  the 
counsel  for  the  appellee,  which  the  Court  is  called 
upon  to  consider.  The  record  shows,  that  the 
otder  of  the  Court,  permitting  the  bill  to  be  filed, 
was  granted  eight  years  subsequent  to  the  final 
decree  in  the  original  cause ;  and  the  question  to 
be  decided  is,  whether  this  remedy  was  not  bar- 
red by  length  of  time  ? 

It  must  be  admitted,  that  bills  of  review  are  not 
strictly  within  any  act  of  limitations  prescribed 
by  Congress;   but   it  is    unquestionable,   that 

a  StatlO,aii4ll.  ^flkllLc  14*  Stef.  ctf  Lor^e,  voL  S.  p. 
2048.  VUta^tAhr.pLLimiMk^tM.  Smith  t.  Chy, ^AnUL 
645.;  bot  much  better nported  h  note  to  Deloraine  t.  Browne, 
aJDro.  Ch.  Cot  6S9. 
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1825.  Gourtfl  of  equity,  acting  upon  the  principle,  that 
laches  and  neglect  ought  to  be  discountenanced, 
a|id  that  in  cases  of  stale  demands  its  aid  ought 
ndt  to  be  afforded,  have  always  interposed  some 
limitation  to  suits  brought  in  those  Courts.  It 
is  stated  by  Lord  Camden^  in  the  case  of  Smith 
V.  Clay,  {Ambl  645.  3  Bro.  Ch.  Cos.  639.  note,) 
^^  that  as  the  Court  of  equity  has  no  legislative 
authority,  it  could  not  properly  define  the  time  of 
bar  by  a  positive  rule  ;  but  that,  as  often  as  par- 
liament had  limited  the  time  of  actions  and  re^ 
medies  to  a  certain  period  in  legal  proceedings, 
the  Court  of  Chancery  adopted  that  rule,  and  ap- 
plied it  to  similar  cases  in  equity."  Upon  this 
principle  it  is,  that  an  account  for  rents  and  pro- 
fits, in  a  common  case,  is  not  carried  beyond  six 
years,  or  a  redemption  of  mortgaged  premises 
allowed  after  twenty  years  possession  by  the 
mortgagee,  ^r  a  bill  of  review  entertained  after 
twenty  years,  by  analogy  to  the  statute  which 
limits  writs  of  error  to  that  period. 

These  principles  seem  to  apply,  with  peculiar 
strength,  to  bills  of  review,  in  the  Courts  of  the 
United  States,  from  the  circumstance,  that  Con- 
gress has  thought  proper  to  limit  the  time  i^nthin 
which  appeals  may  be  taken  in  equity  causes, 
thus  creating  an  analogy  between  the  two  reme- 
dies, by  appeal,  and  a  bill  of  review^  so  apparen 
that  the  Court  is  constrained  to  consider  the  lai 
ter  as  necessarily  comprehended  within  the 
equity  of  the  provision  respecting  the  former. 
For,  it  is  obvious,  that  if  a  bill  of  review  to  re- 
verse a  decree,  on  the  ground  of  error  apparent 
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on  its  face,  may  be  filed  at  any  period  of  time  1825. 
beyond  the  five  years  limited  for  an  appeal^]t 
will  follow,  that  an  original  decree  may,  in  efiect, 
be  brought  before  the  Supreme  Court  for  re-ex- 
ainination,  after  the  period  prescribed  by  law 
for  an  immediate  apptial  from  such  decree,  by 
appealing  from  the  decree  of  the  Circuit  Court, 
upon  the  bill  of  review.  .  In  short,  the  party 
complaining  of  the  original  decree  would,  in  this 
way,  be  permitted  to  do  indirectly,  what  the  act 
of  Congress  has  prohibited  him  from  doing  di- 
rectly. 

Whether  a  bill  of  review,  founded  upon  matter 
discovered  since  the  decree,  is  in  like  manner 
barred  by  the  lapse  of  five  years  after  such  de- 
cree, is  a  question  which  need  not  be  decided  in 
the  present  case,  since  we  are  all  of  opinion,  that 
it  is  in  the  discretion  of  the  Court  to  grant  leave 
to  file  a  bill  of  review  for  that  cause,  and  that 
such  leave  ought  not  to  be  granted  in  a  case 
where  it  appc^s  that  the  plaintiff,  is  not  ag- 
grieved by  the  decree,  on  account  of  the  error 
so  assigned  ;  or,  that  being  granted,  the  Court 
ought  to  dismiss  the  bill,  where  no  other  error 
is  assigned. 

In  this  case,  the  Court  below  decided,  in  the 
original  cause,  that  the  title  to  the  land  in  con- 
troversy was  vested  in  the  heirs  of  John  Harvie, 
and  decreed  the  appellant  to  convey  the  same  to 
them. 

If  Thomas,  then,  had  no  title  to  the  land^  of 
what  consequence  was  it  to  him,  that  the  convey- 
ance was  decreed  to  be  made  to  all  the^  complain- 
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1825.    ^^^  in  that  cauae,^  as  hw^  the  hdn  of  Harvie, 
v^^NT^^  rather   than  to  two   of  them,  who,  he  alleged, 
r,       wfre  entitled  to  the  land  as  devisees  t    If  they 
Taylor,    ^jjj  q^j  complain  of  the  decree,  (and  that  they 
did  not,  is  proved  by  their  plea  and  demurrer  to 
tlie  bill  of  review,)  and  if  the  plkintiff  in  this  bill 
was  not  injured  by  it,  the  Court  is  at  jbl  loss  to 
conceive,  upon  what  legal  or  equitable  ground, 
that  decree  could  have  been  reversed  for  the 
errors  growing  out  of  the  after  discovered  evi- 
dence.   These  observations  apply  equally  to  the 
second  and  third  errors  assigned 

Decree  affirmed,  with  costs. 


[CBANCA.«iV.     JLlMITATIOir.     LoCAL  LaW.] 

Blmeiiidorf^  Appellant,  v.  Taylor  and  otiiers, 
Respondents. 

Although  the  statutes  of  limitation  do  not  apply,  in  terms,  to 
CoiiVu  of  Equity,  yet  the  p^od  of  limitation  which  takes  away 
a  right  of  entry,  or  an  action  of  ejectment;  has  been  held  b/ analogy 
to  bar  relief  in  equity,  even  where  the  period  of  limitation  for  a  writ 
of  right,  or  other  real  action,  had  not  expired. 

Where  an  adverse  ponesslon  has  continued  for  twenty  yeais,  it  oon* 
stitotet  a  complete  bar  in  equity,  wherevf  r  an  ejectment  would  b% 
barred  if  the  plaintiff  possessed  a  legal  title. 

The  role  which  requires  all  the  parties  io  interest  to  be  brought  be- 
fore the  Court,  does  not  affect  the  jurisdiction,  but  is  subject  to  the 
discredon  of  the  Court,  and  may^  be  modified  according  to  drcom- 


In  the  ConrU  of  the  United  States,  wherever  the  case  may  be  com- 
pletely decided  as  between  the  litigant  parties,  an'interest  existing 
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-hMome  other  person,  whom  the  process  of  the  Court  cannot  reach,      1825* 
as  if  sitch  party  be  a  resident  of  another  State,  will  not  prevent  a  x^^*v-^^ 
decree  upon  tho  merits.  Elmendorf 

The  Courts  of  every  government  have  the  exclusiTe  authority  of  con-      ^  ^*^ 
strutng  its  local  statutes,  and  their  construction  will  be  respected  in 
ev'jr  /  other  country. 

This  Court  respects  the  decbions  of  the  State  Courts  upon  their  local 
statetes,  in  the  same  manner  as  the  Sta^  Courts  are  bound  by  the 
deoi'^ions  of  this  Court  in  construing  the  constitution,  laws,  and 
treities  of  the  Union. 

In  Kiintucky,  a  purvey  must  be.  presumed  to  be  recorded  at  the  expira- 
tion of  thiree  months  from  its  date,  and  an  entry  dependent  on  it  is 
entitled  to  all  the  notoriety  of  the  survey  as  a  n|a.tter  of  record. 

An  entry  in  the  following  word^^  **  W.  D.  enters  8,000  acres,  begin- 
ning at  the  most  south  west  wardly  comer  of  D*  It's  surrey  of  8,000 
aerss,  between  Floyd's  Fork  and  Bull  Skin ;  thence  along  his  west- 
wardly  line  to  the  corner ;  thence  the  same  course  with  J.  K.'s  line 
north  %^  west,  964  poles,  to  a  survey  of  J.  L.  for  ££,000  acres ; 
their^  with  Lewis' line,  and  from  the  beginning  south  7^  west  till 
a  line  parallel  with  the  ^first  line  will  include  the  quantity,"  is  a 
▼alid  entry. 

Such  an  entry  is  aided  by  the  notoriety  of  the  surveys,  which  it  calls 
to  adjoin,  where  those^  Purveys  had  been  made  three  months  ante- 
rior to  its  date. 

AEPEAL  from  the  Circuit  Court  of  Kentucky. 
This  was  a  bill  in  equity,  brpught  by  the  appel- 
lant, Elmendorf,  in  the  Court  below,  to  obtain  a 
conveyance  of  lands  held  by  the  respondents 
under  a  prior  grant,  and  under  entries  which  were 
all  older  than  his  entry.  But  the  defendants  be- 
low relied  entirely  on  their  patent ;  and  the  case, 
consequently,  depended  on  the  validity  of  the 
plaintiiBT's  entry.  This  entry  was  made  on  the 
19th  of  April,  1784,  as  follows :  ''  Walker  Daniel 
enters  8,000  acreei,  beginning  at  the  most  south- 
westwardly  comer  of  Duncan  Rose's  survey  of 
8,000  acres,  between  Floyd's  Fork  and  Bull 
Skin ;  thence  along  his  westwardly  line  to  the 
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1825.    corner ;  thence,  the  same  course  with  Granville 
"gj^^^jjf  Smith's  loweiF  line,  to  John  Lewis'  comer;  thence 
T.       with  Lewis'  line,t  and  from  the  beginning  south 
Tiytor.    ^Q  ^^^^  ^jjj  ^  y^^  parallel  with  the  first  will  ir 

elude  the  quantity."  This  entry  was  afterwar  b6 
explained  and  amended  on  the  1st  of  July,  ITM 
so  as  to  reiad  as  follows :  <<  Walker  Daniel  enters 
8,000  acres,  beginning  at  the  most  southwest- 
wardly  comer  of  Duncan?*  Roll's  survey  of  8,000 
acres,  between  Floyd's*  Fork  and  Bull  Skin ; 
thence  along  his  westi^ardly  line  to  the  <50rner ; 
thence  the  same  course  with  James  Kemp's  line 
north  2^  west,  964-  poles,  to  ar  survey  of  John 
Lewis  for  22,000  acres  ^  thence  with  Lewis'  line, 
and  from  the  beginning  south  7^  west,  till  aline 
parallel  with  the  first  line  will  include  the  q^an- 
tity.'^ 

■The  plaintifi^'s  bill  was  dismissed  by  the  Court 
below,  and^  the  cause  brought  by  appeal  to  this 
Court.  It  was  argued,  at  a  former  term,  by  Mr. 
Clay,  and  S{r.  TaJbot,  for  the  appellant,  and  by- 
Mr.  Bibb^  for  the  respondents,  and  was  again 
argued  at  tfa6  present  term  by  the  same  counsel. 
Feb.  too.  On  the  part  of  the  appellant,  it  was  contended, 
that  the  survey  referred  to  in  the  amended  entry, 
was,  at  the  time,  an  object  of  sufficient  notoriety 
to  give  validity  to  the  entry,  which  called  for  one 
uf  its  comers  as  a  beginning.  The  Land  La^ 
of  Virginia  prescribes,  that  surveys  shall  ba  re- 
turned to  the^  office,  and  recdrded  in  a  record 
book,  to  be  kept  for.  that  purpose  by  the  pnAci- 
pal  siureyor,  within  three  months  from  the  time 
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of  their  being  made.  This  survey  had  thus  be-  1825. 
come  a  matter  of  record:  and  subsequent  pur-  ^^^^^^^ 
chasers  were  bound  to  know  its  position,  in  the  ▼• 
same  manner  as  they  are  bound  to  know  the  po- 
sition  of  entries.  The  book  of  surveys  has  every 
quality  of  a  record,  except  that  the  surveys  is 
restrained  from  granting  copies  until  the  time 
limited  by  law,  for  the  return  of  surveys  to  the 
land  office,  has  expired ;  and  the  notoriety  at- 
tached to  the  record  of  survey,  doe9  not  entirely 
depend  on  the  right  to  demand  a  copy  of  it.  The 
right  to  inspect  it  still  exists,  and  this  right  has 
been  considered  by  the  legislature  as  giving  suffi- 
cient notice,  to  all  persons  interested,  to  enter  a 
caveat  against  the  issuing  of  a  patent.  Were 
the  question  of  novel  impression,'  there  could 
be  no  doubt.  But  it  had  been  settled  by  a  long 
series  of  decisions  in  the  local  tribunal,  and  has 
becojne  a  settled  rule  of  property,  which  this 
Court  would  respect,  in  the  same  mannei^  as  it 
always  respected  the  interpretation  of  local  sta- 
tutes by  the  State  Courts.* 

On  the  part  of  the  respondents,  it  was  iUiiisted, 
that  the  prohibition  in  the  statute  to  give  a  copy 
of  the  survey,  excludes  the  ideaof  that  notoriety 
which  is  ascribed  to  a  record.  Though  inserted 
for  preservation  in  a  book,  which  is  termed  a  book 
of  record,  it  does  not  become  substantially  a  niat- 
ter  of  record,  until  it  becomes  public  and  acces- 
sible to  all  the  world.    Even  if  an  inspection  of 

a  The  cases  cited  are  enumerated    in   the   opinion  of  the 
Coari. 
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lft85.    the  book  was  demandable  as  a  matter  of  rights 
such  an  inspection  would,  from  the  nature  of 
things,  be  of  no  avail,  unless  an  office  copy  could 
be  obtained.     The,  notoriety  of  the  surveys  re- 
ferred to  in  the  entry,  would  not,  therefore,  be 
inferred  from  the  fact,  that  the  three  mootbs, 
within  which  they  were  dirfected  fey  the  statute 
to  be  recorded,  had  expired  before  making  the 
entry.    It  was,  also,  insisted,  that  the  appellant's 
claim  did  not  entitle  him  to  maintain  the  bill  in 
his  own  name,  for  the  land  in  question.    He  was 
a  tenant  in  common  with  others,  and  could  not 
be  allowed  to  sue  in  equity  without  making  his 
co-tenants  parties  to  the  bill.*   The  length  of  time 
since  which  the  plaintiff's  title  had  accrued,  was 
also  insisted  on  as  an  equitable  bar.    More  than 
twenty  years  had  elapsed,  and  the  principle  was 
well  scfttled,  that  a  Cour   of  equity  would  adopt 
the  analogy  of  the  statute  of  limitations,  applied 
to  bar  an  entry,  or  an  ejectment,  as  the  rule  to 
be  applied  to  equitable  rights  and  remedies.^  The 
statute  of  limitations  is  made  to  protect  against 
ancient  claims,  whether  weH  or  ill  founded,  the 

a  Binde.  Prod.  2.  16  Vet.  325.  6  JbJbw.  Ch.  Cmi.  490  3 
Bro.  Ck.  Hep.  229.    2  Fh.  aeii.  312.    4  Jahni.  Ch.  Rep.  197. 

h  Frdneu^  Max.  JL.  p.  $8.  Smith  ▼.  Clay,  3  Bro.  Ch.  Rep, 
639.  lime.  Jeooer  ▼.  Tracy,  3  P.  Wm.  note  (B.)  2  Equ, 
Com.  Ahr.  tit. «  Length  of  Time.''  Cook  ▼.  Arnhaiu,  3  P.  Wm. 
283.  Bond  ▼.  Ropkint,  1  SAo.  j^  Lefi.  413.  Hovenden  v. 
Lord  Annesley,  2  Seho.  f^Lefr,  fiOf.  lYem.  196. 362.  1  Ch. 
Rep.  105.  9  AiL  225.  2  Fet.  een..  226.  2  Aik.  83.  Chot- 
mondeley  v.  CUntm,  2  JaooU  ^  Wdker^  138. 
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evidences  of  .which  may  have  been  lost,  or  ob«    1825. 
scured  by  time.* 


Mr.  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court.  jMordk  M. 

This  suit  was  brought  by  the  appellant,  El- 
mendorf,  in  the  Court  for  the  seventh  Circuit 
and  District  of  Kentucky,  to  obtain  a  conveyance 
of  lands  held  by  the  defendants  under  a  prior 
grtot,  and.  under  entries  which  are  also  older 
than  the  entry  of  the  plaintiff.  As  the  defeikdants 
do  not  adduce  their  entries,  and  rely  entirely  on 
their  patent,  the  case  depends  on  the  validity  of 
the  plaintiff's  entry.  That  was  made  in  April, 
1784,  and  was  afterwards,  in  July  of  the  same 
year,  explained,  or  amended,  so  as  to  read  as 
follows  :  ^^  Walker  Daniel  enters  8,000  acres,  be- 
ginning at  the  most  southwestwardly  comer  of 
Duncan  Rose's  survey  of  8,000  acrpe  between 
Floyd's  Fork  and  Bull  Skin ;  thence  along  his 
westwardly  line  to  the  comer;  thence  the  same 
course  with  James  Kemp's  line,  north  2^  west,  964 
poles  to  a  survey  of  John  Lewis  for  22,000  acres ; 
thence  with  Lewis'  line,  and  from  the  beginning 
south  7^  M'est,  till  a  line  parallel  with  the  first  line 
will  include  the  quantity." 

As  this  entry  begins  at  ^'  the  most  southwest- 
wardly corner  of  Puncan  Rose's  survey  of  8,000 
acres  between  Floyd's  Fork  and  Bull  Bkin,"  the 
first  inquiry  is,  whether  this  survey  was  at  the 
time  an  object  of  sufficient  notoriety  to  give  va- 


a  Clementson  ▼.  Williams,  8   Cranck^s  Rep.  73.    Shipp  v. 
BGlkr,  2  fyiieai.  Rep.  824. 
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1825.  lidity  to  an  entry  calling  for  one  of  its  corners  as 
a  beginning.  It  is  not  pretended  that  the  survey 
itself  had  acquired  this  notoriety ;  but  the  plaintiff 
contends  that  it  had  become  a  matter  of  record*; 
and  that  subsequent  purchasers  were,  on  that  ac- 
count, bound  to  know  its  puKtition,  in  like  manner 
as  they  are  bound  to.  know  the  position  of  entries. 
The  Land  Law  prescribes  that  surveys  shall  be  re- 
turned to  the  office,  and  recorded  in  a  record 
book,  to  be  kept  for  that  purpose  by  the  principal 
surveyor,  within  three  months  from  the  time  of 
their  being  made.  They  are  to  be  returned  to 
the  land  office  in  twelve  months  from  their  date, 
during  which  time  the  surveyor  is  forbidden  to 
give  a  copy  to  any  person  other  than  the  owner. 
It  is  contended  by  the  defendants,  that  thici  pro- 
hibition to  give  a  copy  of  the  plot  apd  certificate 
of  survey,  excludes  the  idea  of  that  notoriety 
which  is  ascribed  to  a  record.  Though  inserted 
for  preservation  in  a  book  which  is  denominated  a 
book  of  record,  it  does  not  become,  in  fact,  a  re- 
cord, until  it  shall  partake  of  that  characteristic 
quality  of  a  record,  on  which  the  obligation  to  no- 
tiee  it  is  founded,  being  accessible  to  all  the 
world.  Were  even  an  inspection  of  the  book 
4emandable  as  matter  of  right,  which  the  de- 
fendants deny,  that  inspection  would,  they  say, 
from  the  nature  of  the  thing,  be  of  no  avail,  un- 
less a  copy  was  also  attainable.  They  insist, 
therefore,  that  the  notoriety  of  these  surveys  is 
*  not  to  be  implied  from  the  fact  that  the.  three 
months  had  expired,  during  which  they  were  di- 
rected by  law  to  be  recorded. 
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The  plaintiff  contends,  that  the  book  of  surveys    1825. 
has  every  characteristic  of  a  recordi  except  that  gjj^^^rf 
the  surveyo*  is  restrained  from  granting  copies,        v. 
until  the  time  liiQited  by  law  for  the  return  of  sur-       ^ 
veys  to  the  land  office  shall  ^iiave  expired ;  and 
denies  that  the  notoriety  attached  to  a  record  is 
dependent  entirely  on  the  right  to  demand  a  copy 
of  it.    He  maintains  the  right  to  inspect  it,  and 
insists  that  this  right  has  been  considered  by  the 
legislature  as  giving  sufficient  notice  to  all  per- 
sons interested  in  the  property  to  enter  a  ca/oeat 
against  the  issuing  of  a  patent,  from  which  he  im- 
plies that  it  is  intended  as  a  record  to  give  no- 
tice, although  a  copy  of  it  cannot  be  obtained. 

Were  this  que9tion  now  for  the  first  time  to  be 
decided,  a  considerable  contrariety  of  opinion  re- 
specting* it  would  prevail  in  the  Court ;  but  it  wilj. 
be  unnecessary  to  discuss  it,  if  the  point  shall  ap- 
pear to  be  settled  in  Kentucky. 

This  'Court  has  uniformly  pfofessed  its  dispo-  how  far  tbu 
sition,  '^  cases  depending  on  the  laws  of  a  parti- f^ll['^«"  Jo- 
cular State,  to  adopt  the  construction  which  the  ^^j;,~co^„J{i* 
Courts  of  the  State  have  given  to  those  laws.  ^jP^^  ^^  ^^Jj 
This  course  is  founded  on  the  principle,  supposed  ^*^' 
to  be  universally  recognised,  that  the  judicial  de- 
partment of  every  governnrent,  where  such  depart- 
ment exists,  is  the  appropriate  organ  for  constru- 
ing the  legislative  acts  of  that  government.  Thus, 
no  Court  in  the  universe,  which  professed  to  be 
governed  by  principle^  would,  we  presume,  un- 
dertake to  say,  that  the  Courts  of  Great  Britain, 
or  of  France,  or  of  any  other  nation,  had  misun- 
derstood their  own  st4itutcs«  and  therefore  erect' 
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1825.  itself  into  a  tribunal  which  should  correct  mico  mis- 
understanding. We  receive  the  constriction 
given  by  the  Courts  of  the  nation  as  thct  true 
sense  of  the  law,  and  feel  ourselves  no  more  at 
liberty  to  depart  .from  that  construction,  than  to 
depart  from  the  words  of  the  statute.  Ou  this 
principle,  the  construction  given  by  this  Ccurt  to 
the  constitution  and  laws  of  the  United  St  axes  is 
received  by  all  as  the  true  construction ;  and  on 
the  same  principle,  the  construction  given  by  the 
Courts  cf  the  several  States  to  the  legislative  acts 
of  those  States,  is  received  as  true,  unless  they 
come  in  conflict  with  the  constitution,  laws,  or 
treaties  of  the  United. States.  If,  then^  this  ques- 
tion has  been  settled  in  Kentucky,  we  must  sup- 
pose it  to  be  rightly  settled. 

The  defendants  contend,  that  conflfcting  opi- 
nions have  been  given  in  the  Stat^,  and  that  the 
question  is  stiQ  open ;  while  the  plaintiff  insists, 
that  the  real  question,  that  Is,  the  notoriety  of  a 
survey  af^r  being  made  three  months,  has  never 
been  determined  in  the  negative. 

The  first  case  of  which  we  have  any  know- 
ledge, is  Sinclair  y.  Singleton^  {HugkeM^  92.) 
Hie  decision  of  the  Court  waS'  in  favour  of  the 
validity  df  an  entry  idnch  calls  for  the  lines  of  a 
survey.  The  Court  is  not  in  possession  of  the 
book  in  which  the  case  is  reported;  but,  judging 
firom  the  references  made  to  it  in  subsequent 
cases,  the  entry  must  have  been  made  within 
twelve,  and,  probablyi  withiv  three  months  of  the 
date  of  the  survey. 
The  next  case  in  which  the  question  was  directly 
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made,  ib  Key  v.  Matsen^  (Hardinj  70.)  decided    1825. 
in  the  fall  term  of  1806*    The  survey  had  not  gj^^^^ 
been  made  three  months,  at  the  date  of  the  en-        ▼• 
try ;  and  the  Court  determined,  that  it  was  not      ^^ 
an  object  of  notoriety.    A  rehearing  was  moved 
for,  and,  according  to  the  course  of  the  Court  of 
Appeals  of  Kentucky,  erroi%  were  assigned  in 
the  original  decree.    The  first  was,  that  ^^  the 
Court  has  decided,  that  an  entry  dependent  on  a 
survey  not  made  three  months,  is  void;  whereas, 
according  to  law,  and  former  decisions,  such  an 
entry  ought  to  have  been  valid." 

The  Court  adhered  to  its  iSrst  decision,  and 
used  expressions.,  which,  though  applied  to  a 
case  in  which  the  entry  was  made  before  the  ex* 
piration  of  three  months  after  the  survey  on 
which  it  depended,  yet  indicated  the  opinion,  that 
an  entry,  made  after  the  expiration  of  three 
months  fronv  the  date  of  the  survey,  would  be 
equally  invalid. 

Moore  v.  Wkilkge^  (Hardin^  89.)  tndRespass 
V.  Arnold,  (Jlardin,  115.)  decided  in  the  spring 
of  1807,  were  on  the  authority  of  Key  v.  Mat- 
BOB,  and  were  also  cases  in  which  the  entries 
were  made  a  few  weeks  after  the  surveys.  The 
case  of  Cartwrigkt  v.  CoUier,  (Hardin^  179.) 
decided  in  the  spring  of  1808,  was  one  in  which 
the  entry  wav  made  only  fifteen  days  after  the 
survey.  In  Ward  v.  Luy  (1  Biib,  27.)  decided 
in  1808,  the  entry  called  for  a  survey  which  had 
been  made  twenty-three  days,  of  the  return  of 
which,  to  the  office,  there  was  no  proof,  l^he 
Judge  adds,  ^  if  it  bad  been  returned  and  re- 
Vol.  JC  21 
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1825.  corded,  yet  no  person  was  entitled  to  a  copy.'' 
This  last  ol^servation  is  indicative  of  the  opinion, 
that  a  survey,  though  recorded,  would  not  become 
an  object  of  notoriety  until  a  copy  of  it  was  de- 
mandable ;  but  it  was  made  in  a*  case  in  which 
that  point  did  not  occur.  The  case  of  CletoMTs 
heirs  v.  Gray^  decided  at  the  same  time,  is  of 
the  same  character.  The  survey  was  made  six- 
teen days  before  the  entry  which  called  to  adjoin 
it.  The  Judge  says,  ^*  it  is  clear,  that  no  de- 
scription in  this  certificate  of  Evan  Shelby's  sur- 
vey, can  aid  Weeden's  entry,  because  it  does  not 
appear  that  the  certificate  was  even  made  out,  or 
deposited  in  the  surveyor's  office,,  at  the  date  of 
Weeden's  entry.  But,  if  it  had  been  recorded, 
yet  it  was  inaccessible  to  holders  of  warrants. 
They  were  not  entitled  to  a-  copy  until  twelve 
months  after  the  making  of  the  survey ;  nor  was 
the  surveyor  himself  bound  to  record  it  in  less 
than  three  months  after  the  survey  was  made." 

In  the  casQ  of  OaUoway  v.  Neale  et  dL 
(1  Bibbf  140.)  the  Judge  who  delivered  the  opi- 
nion of  the  Court,  states  the  law  thus  :  '*  If  die 
holder  of  a  warrant  adopts  a  survey  previously 
made  upon  another  warrant  as  the  basis  of  a 
location,  he  must  prove  the  notoriety  of  the  sur- 
vey at  that  period,  otherwise  his  locfation  cannot 
be  supported.  If  he  has  adopted  such  survey  at 
a  period  earlier  than  that  at  which  the  law  has 
opened  the  record  th^eof  for  copies,  he  must 
prove  its  notoriety  by  evidence  oZttetuie." 

This  plain  declaration,  of  the  opinion  of  the 
Court  on  this  point,  was,  however,  made  in  a 
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case  in  which  it  did  not  arise.    The  survey  had    1825. 
preceded  the  entry  which  called  for  it,  more  than  ^^^^^ 
twelve  months.  _  ▼• 

The  cases  of  Davis  v.  Bryan,'(2  Bibb,  113.) 
and  D€m8  v.  Davis,  (2  Bihb,  137.)  decided  in 
the  spring  of  1810,  were,  each  of  them,  cases  in 
which  the  surveys  preceded  the  entries  calling 
for  them,  less  than  three  months. 

It  is,  then,  true,  that  from  1806  to  1810,  inclu- 
sive, the  prevailing  opinion  of  the  Court  of  Ken- 
tucky was,  that  an  entry  could  derive  no  aid  from 
the  description  contained  in  the  plat  and  certifi- 
cate of  a  survey  for  which  it  called,  until  that 
survey  had  been  made  twelve  months ;  but,  it  is 
also  true,  that  this  opinion  has  been  advanced 
only  in  cases  in  which  the  point  did  not  occur. 

The  first  case  in  which  the  point  actually  oc- 
curred, was  Carson  v.  Hanway,  (3  Bibb,  160.) 
The  entry  was  made  on  the  9th  of  F^ehruary, 
1784,  and  called  for  a  survey  made  on  the  ISth 
of  February,  1783.  The  entry  was  supported, 
on  the  principle,  that  the  plat,  and  certifiicate  of 
survey,  constituted  a  part  of  it.  In  delivering 
the  opinion  of  the  Court,  the  JFudge  said,  ^<  when 
the  survey  has  been  so  long  nmde,  that  the  law 
requires  it  to  be  of  record,  it  will  be  presumed 
to  be  so,  and  a  call  for  its  lines,  in  an  entry,  will 
render  it  a  part  of  the  description  of  such  entry." 

At  the  preceding  term,  before  the  same  Judges, 
the  case  of  Bush  v.  Jamison,  (3  j9tto,  118.)  was 
argued,  and  the  Court  determined,  that  an  entry 
could  not  be  aided  by  the  description  contained 
in  a  survey  which  had  been  made  only  seven  days 
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1825.  prior  to  the  entry  which  called  to  adjoin  it.  In 
giving  its  opinion,  the  Court  says,  '^  how  far  a 
subsequent  adventurer  would  have  been  bound 
by  a  description  given  in  the  survey  of  its  begin- 
ning comer,  if  the  survey  had  been  of  record,  is 
not  material  to  inquire ;  for  there  is  no  proof  that 
the  survey  was,  in  fact,  of  record ;  and,  as  the 
law  did  not  require  that  it  should  have  been  re- 
corded at  the  date  of  the  entry,  a  presumption 
that  it  was  cannot  be  indulged,  according  to  any 
rule  of  probability,  or  on  any  principle  recognised 
in  former  adjudications  of  this  Court.'' 

These  cases,  decided  so  near  each  other,  by 
the  same  Judges,  show  clearly,  by  the  terms  in 
which  they  are  expressed,  that  the  distinction  be- 
tween a  survey,  neither  recorded  in  fact,  nor  in 
presumption  of  law,  was  in  the  mind  of  the 
Court;  and  that  its  former  adjudications  were 
considered. 

Reed^t  heirs  v.  Dintoiddu^  {S  Marsh.  Rep.  185.) 
was  decided  in  the  year  1820.  In  that  case,  an 
entry  called  for  a  survey  which  had  been  made 
six  months,  and  the  Court  determined,  that  the 
person  claiming  under  this  entry  might  avail 
himself  of  the  notoriety  contained  in  the  certi- 
ficate of  survey,  ^^  which,  from  its  date,  must  have 
been  of  record." 

Jacktnan^s  heirs  v.  Walkefs  heirs^  (3  Lttt 
Rq>.  100.)  is  the  last  case  which  has  been  cited. 
It  was  decided  in  1823.  The  surveys  were  made 
about  ten  months  before  the  entry,  which  called 
to  adjoin  them,  and  the  Court  allowed  to  the  en- 
try all  the  sid  which  could  be  derived  from  the 
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description  contained  in  the  next  certificate  of    1835. 
survey ;  because,  "  from  the  length,  bf  time  they  ^^JoJ^ndorf 
had  been  made  before  the  date  of  the  entry  in        ▼. 
question,  the  law  required  them  to  be  of  record,    ^  ^* 
and,  of  course,  they  must  be  presumed  to  be  so.'' 

From  the  year  1813,  then,  to  the  present  time, 
the  Courts  of  Kentucky  have  uniformly  decided, 
that  a  survey  must  be  presumed  to  be  recorded 
at  the  expiration  of  three  months  from  its  date ; 
and  that  an  entry  dependent  on  it  is  entitled  to 
all  the  notoriety  which  is  possessed  by  the  sur- 
vey. We  must  consider  the  construction  as  set- 
tled finally  in  the  Courts  of  the  State,  and  that 
this  Court  ought  to  adopt  the  same  rule,  should 
we  even  doubt  its  correctness. 

We  think,  then,  that  the  entry  under  which  the 
plaintiff  claims,  is  aided  by  the  notoriety  of  the 
surveys  which  it  calls  to  adjuin,  if  those  surveys 
have  been  made  three  months  anterior  to  its 
date. 

This  depends  on  the  question  whether  it  is  to 
date  from  April  or  July,  1784.  The  defendants 
insist  that  the  amendment,  or  explanation,  of  the 
first  of  July,  does  not  change  the  ground  original- 
ly occupied,  and  is,  therefore,  not  to  be  consi- 
dered as  having  any  influence  on  the  date  of  the 
entry,  or  as  connecting  it  with  the  surveys  men- 
tioned in  the  amendment  or  explanation. 

We  cannot  think  so.  This  amendment  would 
be  seen  by  subsequent  locaters,  and  would  give 
them  as  full  notice  that  the  entry  adjoined  the 
surveys  of  Duncan  Rose,  James  Kenip,  and 
John  Lewis,  as  thev  would  have  received  had  tlic 
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1825.    original  entry  been  made  on  that  day.     Were  it 
Jgj^^jJ^^  then  to  be  conceded  that  the  original  entry,  call- 
T.        ing  for  Greenville  Smith's  line^  instead  of  James 
^  '•    Kemp's,  would  have  been  construed  to  cover  thd 
same  ground  which  it  now  covers,  still  we  per- 
ceive no  substantial  reason  for  refusing  to  the 
change  made  in  its  terms  any  advantage  belong- 
ing to  the  date  of  that  change. 

We  think,  then,  for  the  purpose  of  the  present 
inquiry,  the  entry  is  to  be  considered  as  if  made 
on  the  first  of  July,  1784,  and  is  entitled  to  all 
the  notoriety  of  the  surveys  for  which  it  calls. 

This  being  established,  we  do  not  understand 
that  any  controversy  remains  on  the  question  of 
notoriety.  Some  of  the  objects  called  for  in  the 
surveys  are  so  well  known>  as  to  fix  incontrover- 
tibly  the  beginning  of  the  entry  made  l>y  Walker 
Daniel ;  and  its  validity  is  not  questioned  on  any 
other  ground. 

The  validity  of  the  plaintifi^'s  entry  being  es- 
tablished, it  remains  to  consider  the  other  ob- 
jections which  are  made  to  a  decree  in  his  fa- 
vour. 

2.  It  is  contended,  that  he  is  4  tenant  in  common 
with  others,  and  ought  not  to  be  permitted  to 
sue  in  equity,  without  making  his  co-tenants  par- 
ties to  the  suit. 
Huto  at  to     This  objection  does  not  afiect  the  jurisdiction, 
ties  to  aMU  in  but  addresses  itself  to  the  policy  of  the  Court. 
***"  '^'         Courts  of  equity  require,  that  all  the  parties  con- 
cerned in  interest  shall  be  brought  before  them, 
that  the  matter  in  controversy  may  be  finally  set- 
tled.    This  equitable  rule,  however,  is  framed  by 
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the  Court  itself,  and  is  subject  to  its  discretion.    1885. 


fltUIMIIIIQfl 


It  is  not,  like  th^  description  of  parties,  an  inflex- 
ible rule,  a  failure  to  observe  which  turns  the  '  ▼• 
party  out  oi  Court,  because  it  has  no  jurisdiction  ^ 
over  his  cause ;  but,  being  introduced  by  the 
Court  Itself,  for  the  purposes  of  justice,  is  sus- 
ceptible of  modification  for  the  promotion  of 
those  purposes.  In  this  case,  the  persons  who 
are  alleged  to  be  tenants  in  common  with  the 
plaintiffs,  appear  to  be  entitled  to  a  fourth  part, 
not  of  the  whole  tract,  but  of  a  specially  described 
portion  of  it,  which  may,  or  may  not,  interfere 
with  the  part  occupied  by  the  defendants.  Nei- 
ther the  bill  nor  answers  allege  such  an  inter- 
ference, and  the  Court  ought  not,  without  such 
allegation,  to  presume  it.  Had  the  decree  of  the 
Circuit  Court  been  in  favour  of  the  plaintiff,  and 
had  this  objection  to  it  been  deemed  sufficient  to 
induce  this  Court  to  reverse  it,  and  send  back 
the  case  for  the  examination  of  this  fact,  it  could 
never  have  justi  ed  a  d  mission  of  the  bill  with- 
out allowing  the  plaintiff  an  opportunity  of  show- 
ing that  he  was  the  sole  owner  of  tks  lands  in 
dispute.  In  addition  to  these  observations,  it 
may  be  proper  to  say,  that  the  rule  which  requires 
that  all  persons  concerned  in  interest,  however 
remotely,  should  be  made  parties  to  the  suit, 
though  applicable  to  most  cases  in  the  Courts  of. 
the  United  States,  is  not  applicable  to  all.  lu 
the  exercise  of  its  discretion,  the  Court  will  re- 
quire the  plaintiff  to  do  all  in  his  power  to  bring 
every  person  concerned  in  interest  before  the 
Court.     But.  if  the.  case  may  be  completely  de- 
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1825.    cided  as  between  the  litigant  parties,  the  circum- 

^J^^^^  stance  that  an  interest  exists  in  some  other  per- 

▼.       son,  whom  the  process  of  the  Court  cannot  reach, 

^^^'*    tis  if  such  party  be  a  resident  of  some  other  State; 

ought  not  to  prevent  a  decree  upon  its  merits.  It 

would  be  a  misapplication  of  the  rule,  to  dismiss 

the  plaintiff's  bill  because  he  has  not  done  that 

which  the  law  will  not  enable  him  to  do/ 

3.  The  third  point  in  the  defence  is,  the  length 
of  time  which  has  elapsed  since  the  plaintiff's 
equitable  title  accrued. 

His  patent  was  issued  on  the  11th  of  February^ 
1794,  and  th/^se  of  the  defendants  are  of  prior 
date.    His  bill  was  filed  on  the  28th  of  Decem- 
ber, 1815.    Several  of  the  defendants,  in  their 
answers,  claim  the  benefit  of  the  length  of  time. 
UpM  or  time,     From  the  earliest  ages.  Courts  of  equity  have 
bar,  ^nlio!  refused  their  aid  to  those  Who  have  neglected, 
$um  ttatiiufor  an  unreasonable  length  of  time,  to   assert 
^tuw!^*^^  their  claims,  especially  where  the  legal  estate  has 
been  transferred  to  purchasers  without  notice. 
Although  the  statutes  of  limitations  do  not,  either 
in  England,  or  in  these  States,  extend  to  suits  in 
Chancery;    yet  the  Courts  in    both  countries 
have  acknowledged  their  obligation.     Their  ap- 
plication, we  believe,  has  never  been  controvert- 
ed ;  and  in  the  recent  case  of  Thomas  v.  Har- 
vieU  hei/r$^  decided  at  this  term,  it  was  expressly 
recognised.  But,  the  statute  of  limitations,  which 

a  Alto  mhm  are  necemry  parties  to  a  bill  io  equity,  vufe  ONle, 
vol.  8.  ^451.  note  a. 
%  Firfeaiile,p.l46. 
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bars  an  ejectment  after  the  lapse  of 'twenty  years,  1825^ 
constitutes  no  bar^to  a  writ  of  right,  eveii  where 
the  tenant  counts  on  his  own  seisin,  until  thirty 
years  shall  have  elapsed.  Wh^tlier  a  Court  of 
equity  considers  an  equitable  claim  to  land  as 
barred  when  the  right  of  entry  is  lost,  or  will'sua- 
tain  a  bill  as  long  as  the  mere  right  may  be  as- 
serted, is  a  question  of  some  di£Bculty,  and  of 
great  importance.  The  analogy  of  a  bill  in 
equity  to  actions  founded  on  a  right  of  entry, 
seems  to  derive  so(iie  title  to  consideration,  from 
the  circumstance,  that  the  plaintiff  does  not  sus- 
tain his  claim  on  his  own  seisin,  or  that  of  his 
ancestor,  but  on  an  equity  not  necessarily  accom- 
panied by  seisin,  whereas  seisin  is  an  indispensa- 
ble ingredient  in  a  writ  of  right.  But  the  case 
must  depend  upon  precedent,  and  if  the  one  rule 
or  the  other  has  been  positively  adopted,  it  ought 
to  be  respected. 

In  the  case  of  Jenner  v.  Tracy^  (3  P.  Wim. 
287.  ill  a  note,)  the  defendant  demurred  to  a  bill 
to  redeem  mortgaged  premises,  of  which  the  dc'- 
fendant  had  been  in  possession  more  than  twenty 
years,  and  the  demurrer  was  sustained ;  the  Court 
observing,  that  ^'  as  twenty  years  would  bar  an 
entry  or  ejectment,  there  was  the  same  reason 
for  allowing  it  to  bar  a  redemption."  It  is  added, 
that  ''  the  same  rule  was  agreed  in  the  case  of 
Bdch  V.  Harvtyj  by  the  Lord  Talbot.  In  3  Atk. 
Rep.  225.  the  Court  expressed  an  opinion  unfa- 
vourable to  a  demurrer  in  such  a  case,  because 
the  plaintiff  ought  to  be  at  liberty,  in  his  replica- 
tion, to  show,  that  he  is  within  the  exceptions  of 

Vol.  X.  aa 
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IS25*    the  statute ;  but  supported  the  bar  when  pleaded. 

vg^>^^  The  same  principle  is  recognised  in  S  Atk.R^. 

T.       313*    The  rule  appears  to  have  been  laid  down 

Taylor,    jj^  j  qj^^  ^^^  ^^^  j^  j^^^  y^^^^  observed  ever 

since. 

In  3  Johns.  Ch.  Rep.  Chancellor  Kent  said, 
*<  It  is  a  well  settled  rule,  that  twenty  years  pos- 
session by«  the  mortgagee,  without  account  or 
acknowledgment  of  any  subsisting  mortgage,  is 
a  bar  to  a  redemption,  unless  the  mortgagor  can 
bring  himself  within  the  proviso  in  the  statute  of 
limitations.'' 

These  decisions  were  made  on  bills  to  redeem 
mortgaged  premises ;  but  as  no  reason  can  be 
assigned  why  an  equity  of  redemption  should  be 
barred  in  a  shorter  time  than  any  other  equity, 
they  appear  to  us  to  apply  with  equal  force  to  all 
bills  asserting  equitable  titles.  We  have  seen  no 
dictum  asserting  that  the  rule  is  not  applicable 
to  other  equitable  rights,  and  we  should  not  feel 
justified  in  drawing  a  distinction  which  has  never 
heretofore  been  drawn.  But  we  think  the  rule 
has  been  applied  to  equitable  rights  generally. 

In  the  2d  vol.  of  Eq.  Cos.  Abr.  title  «'  Length 
of  Tirne^^  it  is  said  generally,  ^<  that  possession 
for  more  than  twenty  years,  under  a  legal  title, 
shall  never  be  disturbed  in  equity."  The  case 
of  Cook  V.  Amham,  (3  P.  Wm$.  283.)  was  a 
bill  brought  to  supply  the  want  of  a  surrender  of 
copyhold  estate  to  the  use  of  the  will;  and  it  was 
objected,  that  the  application  to  tne  Court  had 
been  unreasonably  delayed.  The  Lord  Chan- 
cellor said,  that   **  the  length  of  time  was  not 
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above  fourteen  years,  which,  as  it  would  not  bar     1825. 
an  ejectment,  so  neither  could  it'  bar  a  bill  in  £i^[^J^J[^ 
equity."  v. 

The  case  of  Band  v.  Hopkins  et  al.  (1  ^•^^'*'' 
8€h.  8f  Lef.  413.)  was  a  suit  brought  by  a 
person  claiming  to  be  the  heir,  to  set  aside  a  will 
alleged  to  be  obtained  by  fraud,  to  obtain  pos- 
session of  title  papers,  and  to  remove  impedi- 
ments out  of  the  way  in  a  trial  at  law.  Length 
of  possession  was  set  up  as  a  bar  to  the  relief 
prayed  for  in  the  bill ;  and  the  question,  which 
was  discussed  at  the  bar  by  very  eminent  coun- 
sel, was  profoundly  and  deliberately  considered 
by  Lord  Redesdale.  The  testator  died  in  No- 
vember, 1754,  and  the  bill  was  filed  ia  June, 
1792,  so  that  thirty-eight  years  had  elapsed  be- 
tween the  death  of  the  testator  and  the  filing  of 
the  bill.  As  this  time  was  not  sufficient  to  bar  a 
writ  of  right,  no  question  could  have  arisen  re- 
specting the  act  of  limitations,  had  the  rule  of 
granting  relief  in  equity  depended  on  the  ability 
of  the  plaintiff  to  maintain  a  writ  of  right.  But 
the  rule  was  clearly  understood,  both  at  the  bar 
and  by  the  Court,  to  be,  that  the  equitable  rule 
respecting  length  o^  time  had  reference  to  twen- 
ty years,  the  time  during  which  the  right  of  en- 
try was  preserved,  not  to  the  time  limited  for 
maintaining  a  writ  of  right.  In  the  very  elabo- 
raJte  and  very  able  opinion  given  by  the  Ghtocel- 
lor,  in  this  case,  in  which  he  investigates  tho- 
roughly the  principles  which  govern  a  Court  of 
equity  in  its  decisions  on  the  statute  of  limitations^ 
it  is  not  insinuated  that  it  acts  in  any  case  from 
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1825.     analogy  to  a  writ  of  right,  but  is  assumed  as  an 
acknowledged  and  settled  principle  that  it  acts 
from  analogy  to  a  writ  of  ejectment.  In  this  case, 
a  suit  had  been  instituted  by  John  Bond,  the 
grandfather  of  the  plaintiff,  as  early  as  1755,  and 
a  decree  pronounced  in  1770.     The  full  benefit 
of  this  decree  was  not  obtained,  and  John  Bond 
took  forcible  possession  of  a  part  of  the  property, 
of  which  he  was  dispossessed  by  order  of  the 
Court,  on  a  bill  for  that  purpose,  brought  by  the 
defendant.     The  said  John  Bond  died  in  prison, 
in  1774,  having  first  devised  the  property  in  dis- 
pute to  his  son  Thomas,  then  an  infant,  for  life, 
with  remainder  to  his  first,  and  other  sons,  in 
strict  settlement.   Boon  after  his  death,  an  eject- 
ment was  brought  by  the  defendant,  to  recover 
part  of  the  property  in  possession  of  Bond ;  and 
in  1776,  a  bill  was  filed  by  Thomas  Bond,  then  a 
minor,  to  enjoin  the  defendants  from  proceeding 
in  their  ejectment,  and  to  have  the  will  delivered 
up.     Various  orders  were  taken ;  and  in  June, 
1792,  an  original  bill,  in  the  nature  of  a  bill  oJT  re- 
vivor, was  filed  by  Thomas  Bond,  and  his  eldest 
son  Henry.     In  discussing  this  case,  so  far  as 
respected  length  of  time,  no  doubt  was*  entertained 
that  the  plaintiffs  would  have  been  barred  of  all 
relief  in  equity,  by  a  quiet  acquiescence  in  the 
possession  of  the  defendants  fbr  twenty  years. 
It  was  a  strong  case  of  fraud,  but  an  acquies- 
cence of  twenty  years  would  have  cl6sed  the 
Court  of  Equity  against  the  plaintiffs.    This  was 
not  questioned;  but  it  was  insisted  that  the  pen- 
dency of  suits,  from  the  year  1755,  when  John 
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Bond,  the  son  and  heir  of  the  testator,  returned     1825. 
from  America,  had  preserved  the  equity  of  the  Eimendorf 
plaintiffs,  unaffected  by  the  lapse  of  time;  and  of       ^* 
this  opinion  was  the  Court. 

The  case  of  Havenden  v.  Lord  Anntsly^  (2 
Sch.  SfLef.  607.)  was  a  bill  filed  in  May,  1794, 
to  set  aside  a  conveyance  made  in  July,  1726,  al- 
leged to  have  been  fraudulently  obtained.  There 
were  some  circumstances  on  which  the  plaintiff 
relied,  as  relieving  his  case  from  the  laches  just- 
ly imputable  to  him  for  permitting  such  a  length 
of  time  to  elapse  ;  but  they  need  not  be  noticed, 
beciiuse  they  were   deemed  insufficient  by  the 
Chancellor,  and  the  bill  was  dismissed.     In  dis- 
cussing this  point,  Lord  Redesdale  reviewed  the 
cases   which   had    been    determined,  and   said, 
*'  that  it  had  been  a  fundamental  law  of  state  po- 
licy, in  all  countries,  and  at  all  times,  that  there 
should  be  some  limitation  of  time,  beyond  which 
the  question  of  title  should  not  be  agitated.     In 
this  country,  the  limitation  has  been  fixed  (ex- 
cept in  writs  of  right,  and  writs  depending  on 
questions    of   mere    title)    at    twenty    years.'' 
*^  But  it  is  said,  that  Courts   of  equity  are  not 
within  the  statute  of  limitations.     This  is  true  in 
one  respect ;  they  are  not  within  the  words  of 
the  statutes,  because  the  words  apply  to  particu- 
lar legal  remedies ;  but  they  are  within  the  spirit 
and  meaning  of  the  statutes^  and  have  been  al- 
ways so  considered."    After  reasoning  for  some 
time  on  this  point,  and  citing  several  cases  to 
show  ^^  that  wherever  the  legislature  has  limited 
a  period  for  law  proceedings,  equity  wilK  in  ana- 
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1825.    iogous  casesy  consider  the  equitable  rights  as 
^gJ^j^^J^^  bojuud   by  the  s&me  limitation,'*    he  says,    "  a 
▼.       Court  of  equity  is  not  to  impeach  a  transaction 
^^  ^''    on  the  ground  -of  fraud,  where  the  fact  of  the  al- 
leged fraud  was  within  the  knowledge  of  the  par- 
ty sixty  years  before.    On  the  contrary,  I  think 
the  rule  has  been  so  laid  down,  that  every  right 
of  action  in  equity,  that  accruer  to  the  party, 
whatever  it  may  be,  must  be  acted  upon,  at  the 
utmost,  tvithin  twenty  years." 

This  question  was  fully  discussed,  and  solemn- 
ly, and,  we  think,  finally  decided,  in  the  Case  of 
the  Marquis  Ckolmonddey  v.  Lord  Clinton  et 
al.  reported  in  the  2d  vol.  of  Jacobs  Sf  Walker. 
In  that  case,  the  title  accrued  in  December,  1791, 
and  the  bill  was  filed  in  June,  1812.  Other  points 
were  made;  but  the  great  question  on  which  the 
cause  depended,  was  the  length  of  time  which 
had  been  permitted  to  elapse ;  and  this  qpestion, 
after  being  argued  with  great  labour  and  talent 
nt  the  bar,  was  decided  by  the  Court,  upon  a  fiiU 
review  of  all  the  cases  which  are  to  be  found  in 
the  books.  It  was  considered,  and  was  treated 
by  the  Coiirt,  as  one  of  the  highest  importance; 
and  the  opinion  was  unequivocally  expressed,  that 
*^  both  on  principle  and  authority,  the  laches  and 
non-claim  of  the  rightful  owner  of  an  equitable 
estate,  for  a  period  of  twenty  years,  (supposing  it 
the  case  of  one  who  must,  within  that  period,  have 
tnade  his  claim  in  a  Court  of  law,  had  it  been  a 
legal  estate,)  under  no  disability,  and  where  there 
has  been  no  fraud,  will  constitute  a  bar  to  equita- 
ble relief,  bv  analogy  to  the  statute  of  limitations. 
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if,  during  all  that  period,  the  possession  has  been    1825. 
held  under  a  claim  unequivocally  adverse,  and  eJ^^^JJ^ 
without  any  thing  having  been  done,  or  said,  di-    ^. 
rectly  or  indirectly^  to  recognise  the  title  of  such        ^ 
rightful  owner  by  the  adverse  possessor.'*    Upon 
this  ground  alone  the  Bill  was  dismissed.    The 
plaintiff  appealed  to  the  House  of  Lords^  and  the 
decree  was  affirmed. 

The  Lord  Chancellor,  in  delivering  his  opinion 
in  the  House  of  Lords,  took  a  distinction,  as  to 
length  of  time,  between  trusts,  ^'  some  being  ex- 
press, and  some  implied.''  <'  In  the  case  of  a 
strict  trustee,  it  was  his  duty  to  take  care  of  the 
interest  t>f  his  cestui  qku  trusty  and  he  was  not 
permitted  to  do  any  thing  adverse  to  it ;  a  tenant 
also  had  the  duty  to  preserve  the  interests  of  his 
landlord ;  and  many  acts,  therefore,  of  a  trustee, 
and  a  tenant,  which,  if  done  by  a  stranger,  would 
be  acts  of  adverse  possession,  would  not  be 
so  in  them,  from  its  being  their  duty  to  abstain 
from  them." 

In  a  case  of  actual  adverse  possession,  how* 
ever,  as  was  that  before  the  House,  his  lordship 
considered  twenty  years  as  constituting  a  bar. 
Lord  Redesdale  was  of  the  same  opinion,  and, 
in  the  course  of  his  address,  remarked,  that  ^'  it 
had  been  argued,  that  the  Marquis  Cholmondeley 
might,  at  law,  have  had  a  writ  of  right.  That 
was  a  writ  to  which  particular  privileges  were 
allowed,  but  Courts  of  equity  had  never  regarded 
that  writ,  or  writs  o^  formedon^  or  others  of  the 
same  nature.  They  had  al^^ays  considered  the 
provision  in  the  statute  of  /amec,  which  applied 


Digitized  by 


Google 


176  CAbES  IN  THE  SUPREME  COURT 

1825.  to  rights,  and  titles  of  entry,  and  in  which  the 
period  of  limitation  was  twenty  years,  as  that  by 
w^ich  they  were  bound,  and  it  was  that  upon 
which  they  had  constantly  acted.*' 

This  is  not  an  express  trust.  The^  defendants 
are  not»  to  use  the  language  of  the  Lord  Chan- 
cellor in  the  case  last  cited,  '^  stoict«  trustees, 
whose  duty  it  is  to  take  caro  of  the  interest  of  ces- 
tui que  tru^tSj  and  who  are  not  permitted  to  do  any 
thing  adverse  to  it."  They  hold  under  a  title  in 
all  respects  adversary  to  that  of  the  plaintiff,  and 
their  possession  is  an  adversary  possession.  In 
all  cases  where  such  a  possession  has  continued 
for  twenty  years,  it  constitutes,  in  the  opinion  of 
this  Court,  a  complete  bar  in  equity.  An -eject- 
ment would  be  barred,  did  the  plaintiff  possess  a 
legal  title. 

This  point  has  been  decided  in  the  same  man- 
ner by  the  Courts  of  Kentucky.  The  counsel 
for  the  plaintiff  insist,  that  those  decisions  are 
founded  on  tne  peculiar  opinions  entertfuned  by 
that  Court  respecting  writs  of  right.  We  do  not 
think  so.  Their  doctrine  on  that  subject  is,  in- 
deed, used  as  an  auxiliary  argument ;  but  it  is 
merely  auxiliary  to  an  opinion  formed  without  its 
aid. 

The  decree  of  the  Circuit  Court  is  to  be  re- 
versed, and  the  cause  remanded  to  that  Court, 
with  instructions,  that  the  entry  under  which  the 
plaintiff  cluinis  is  valid;  but  that  the  adversary 
possession  of  the  defendants  respectively,  con- 
stitutes a  complete  bar  '  to  the  plaintifi'^s  bill.* 
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wherever  it  would  constiUirte  a  bar  to  an  eject-     18^. 
menty  did  the  plaintiff  posaess  the  legal  titie/ 

(a)  Altfoough)  ID  general^  length  of  time  is  no  bar  to  an  express 
tru8t|  cleiirly  established  to  have  once  existed ;  yet,  as  length  of  time 
necessarily  obscares  all  hoDMUi  eTidence,  and  deprives  parties 
of  the  means  of  ascertaining^  jthe  natore  of  the  original  transactkms, 
it  operates,  by  way  of  prestm^liony  in  favour  of  innocence^  and 
against  the  imputation  oi  tend.  It  was,  therefore,  bdd  by  thb 
Court,  that  the  lapse  of  forty  years,  and  the  death  of  all  the  ori- 
ginal partiesyorould  dischaige  and  extinguish  a  trust,  proved  once 
to  have  existed  by  strong  circumstances ;  by  analogy  to  the  rule 
of  law,  which,  after  the  lapse  of  time,  presumes  the  payment  of  a 
debt,  surrender  of  a  deed,  and  extinguishment  of  a  trust,  where  cir- 
.cumstances  require  it.  (Prevost  v.  Oraiz^  oiite,  vol  V J.  p.  481. 
497.)  In  the  case  of  HUlary  v.  Wolkr^  (12  Fet.  265.)  the  whole 
subject  of  presumptions  from  the  lapse' oi  time  is  gone  fti&y  into 
by  Lord  Rrskink,  both  as  applicable  to  incorporeal  hereditaments, 
and  where  ther^  b  a  written  title.  Ke  states  the  doctrine  to  ^ 
footided  in  reason,  the  nature  and  character  of  man,  and  the  re- 
sult of  human  experience.  *^  It  resoWes  itself  into  thi3%^  tliat  a 
man  will  naturally  enjoy  what  belongs  to  him."  ''  It  has  been 
said,  you  cannot  presume,  vokkeu  joa  believe.  But  it  is  because 
there  are  no  means  of  creating  belief  or  disbelief,  that  such  general 
presumptions  are  raised  upon  subjects,  of  which  there  u  no  record 
or  written  muniment*  Therefore^  upon  the  weakness  and  infirmi- 
ty of'all  human  tribunals,  judging  of  matters  of  antiquity,  instead 
of  belief,  which  must  be  the  ibundation  of  the  judgment  upon  a 
recent  transaction,  where  the  circumstances  are  incapable  of  form- 
ing any  thin^  like  bdief,  the  l^al  presumption  holds  the  place  of 
pKrticular  and  individual  bdief." 

AltboAigh  some  of  the  principleg  laid  down  in  this  decision 
seem  to  be  questioned  by  Mr.  Sugden,  in  hb  treatiseon  the  Law 
oir  Vendors  and  Pnachsuier^  (p.  250.)  yet  it  was  cited  with  entire 
approbation,  and  its  doctrine  adopted  by  thb  Court,  in  determin- 
ing the  above  caseof  P^^evosf  r.  Oraisi^f  {(cmU^  rol.  VI.  p.  504.) 

In  die  case  of  Smiik  ▼.  Cfay,  (reported  in  S  Bro.  Ck.  Rep.  639. 

note,)  and.  which,  b  also  dted  and  adopted  by  thb  Coort  in  the 

case  of  Tkmai  v.  Harmon  hein^  (onee,  p.  146.)  Lord  CAMniK 

.  says,  •'*  A  Court  of  equity,  which  b  never  active  in  relief  aeainst 

Vol.  X.  2S 
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1825.        Decree.    This  cause  came  on,  &c*  on  con- 
gJJJJ^J^^^  sideration  whereof,  this  Court  is  of  opinion,  that 
V.        there  is  error  in  the  decree  of  the  said  Circuit 


Tavla.. 


conscience,  or  public  convenience,  has  always  refused  its  aid  to 
stale  demands,  where  the  party  has  slept  upon  his  right,  and 
acquiesced  for  a  great  length  of  time.  Nothing  can  call  fi)rt|i 
this  Court  into  activity,  but  conscience,  good  faith,  and  rea- 
sonable Yliligence }  where  these  are  wanting,  the  Court  is  pas- 
sive, and  does  nothing.  Laches  and  neglect  are  always  discounte- 
nanced, and,  therefore, -from  the  b^ginnid^of  this  jurisdiction,  there 
was  always  a  limitation  to  suits  in  this  Court.''  After  applying  this 
principle  to  limit  a  bill  of  review  and  appeals,  by  analogy  to  the 
statute  concerning  writs  of  error,  he  proceeds  to  cite  the  maxim, 
EzpHHt  rtipuhliciB  ui  tit  finie  Kihim^  and  to  state  that  it  had  pre- 
vailed in  the  Court  of  Equity,  in  all  times,  without  the  help  of  an 
act  of  Parliament.  ^^  But  as  the  Court  has  no  legislative  authority, 
it  could  not  prpperly  define  the  time  of  bar,  by  a  positive  rule,  to 
anhour,aminute,  orayear;  it  was  governed  by  circumstances. 
Bgtas  phea  as  Parliament  had  limited  the  time  of  actions  and  re- 
medies to  a  certain  period  in  legal  proceedings,  the  Court  of  Chan- 
cery adopted  that  rule,  and  applied  It  to  nmilar  cases  in  equity. 
For  where  the  legislature  had  fixed  the  time  at  law,  it  would  have 
been  preposterous  for  equity,  which,  by  its  own  proper  authority, 
always  maintained  a  limitation,  to  countenance  laches  beyond  the 
period  that  law  has  been  confined  to  by  Parliament.  Therefore,  in 
all  cases,  where  the  legal  right  has  been  barred  by  Parliament,  the 
equitable  right  to  the  same  thing  has  been  concluded  by  the  same 
bar.  Thus,  the  account  of  rents  and  profits.  In  a  .common  case, 
shall  not  be  carried  beyond  six  years*  Nor  shall  redemption  be 
allowed  after  twenty  years  possession  in  a  mortgagee." 

So,  also,  this  Court,  In  the  case  of  Hughety.  Edwardi^  (<ni<e,  vol. 
IX.  p.  489*  497*)  adopted  the  same  principle  In  relation  to  the  effect 
of  the  lapse  of  time  upon  the  respective  rights  of  mortgagor  and  mort- 
gagee^ and  of  purchasers  claiming  under  the  former. 
.  The  great  case  of  Choiwumdeky  v.  CHntanj  cited  in  the  text, 
was  that  of  an  estate  subject  to  :i  mortgage  in  fee,  .leing  in  settle^ 
nient  with  an  ultimate  limitation  to  the  ngbt  heirs  of  S.  tUy  A., 
onibe  expiration  of  the  previous  estate,  entered,  claiming  to  be 
entitle^,  under  the  limitatio^n :  and  he.  and  after  his  deuth.  his  son. 


Digitized  by 


Google 


OF  THE  UNITE9  STATEf^.  170 

Court,  in  this,  thai  the  said  Court  determined,     182& 
that  the  entry  in  the  bill  mentioned,  made  by  ^Ull^iid^ 
Walker  Daniel,  on  the  fiist  day  of  April,  1784,        v. 


Taylor. 


coDtinaed  in  qaiet  possession,  paying  interest  on  the  mortgage,  for 
twenty  years.  It  was  finally  determined,  aftrr  much  litigation, 
that  the  devisee  of  the  person  really  entitled  under  the  limitation, 
was  barred  by  the  length  of  time. 

The  case,  as  first  decided  in  the  Court  of  « chancery,  will  be 
found  reported  in  2  Meriv,  Rep.  173. 397.  where  it  was  determm- 
ed,  by  Sir  W.  Qrant,  M.  R.,  that  the  lapse  of  tiri't  was  no  bar  by 
analogy  to  the  statute  of  Itmitatiotts.  Upon  its  ailt>rwards  coming 
on  before  his  successor,  Sir  T.  PlKiner,  the  latter  d>3livered  a  learn- 
ed and  elaborate  judgment,  which  will  be  found  re^rted  in  2  /a* 
O0&f  4"  W-alker'f  138.  tending  to  show,  that  wherever  in  the  claim 
of  a  legal  estate,  the  remedy  is  barred  in  a  Court  ot  law  by  the  sta- 
tute of  limitations,  the  remedy  for  an  equitable  estf.te  will  be  equally 
barred,  by  the  lapse  of  the  same  period  of  time,  in  a  Court  oi 
^equity.  An  appeal  was  taken  to  the  House  of  Lords,  and  in 
moving  the  judgment  of  the  House,  Lord  Eldon  adverted  to  the 
general  principles  adopted  by  Courts  of  equity  on^he  subject  of 
length  of  t*me,  and  observed  on  <<  the  vast  difference  between 
trusts,  some  being  express,  some  implied;  some,  relations  formed 
between  individuals  in  the  matter  in  which  they  deal  with  each- 
other,  and  in  which  it  could  hardly  be  said,  that  one  was  trustee,  and 
the  other  cestet  qu/t  trusty  and  yet  it  could  not  well  be  denied,  that 
'  for  some  purposes  ffiey  Were  so.  Of  this  kind,  he  took  therdar 
tien  between  mortgagor  and  mortgagee  to  be.  In  the  case  of  a 
itfkl  trustee,  it  was  his  duty  to  take  care  of  the  interest  of  his 
eeslia  que  iruatf  and  he  was  not  permitt^  to  do  any  thing  adverse 
to  it;  a  tenant,  also,  had  a  duty  to  preserve  the  interests  of  his 
bmdlord ;  and  many  acts,  therefore,  of  a  trustee  and  tenant,  which, 
if  done  by  a  stranger,  would  be  acts  of  adverse  possession,  would 
not  be  so  m  them,  from  its  being  dieir  duty  to  abstun  from  them. 
But  .the  case  of  a  mortgagee  was.  different,  he  being  at  liberty  to 
liold  possession,  and  not  becoming  strictly  a  trustee  until  the  mo* 
my  was  tendered  to  him,  and  having  a  right,  if  he  continued  in  pos- 
•essioo  for  twenty  years,  without  acknowledging  the  mor^[age,  to 
turn  round  on  the  mortgagor,  and  say  that  the  estate  was  his  own. 
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1825.     and  explained  on  the .  first  day  of  July  oi*  tht 

"^^^j^^^^  same  year,  on  which  the  plaintiff's  title  is  found- 

V.        cd,  is  invalid  ;  whereas,  this  Court  is  of  opinion. 

Taylor.  ' 

His  lordship  could  not  agree  to,  and  had  never  beard  of,  such  a 
rule,  as  iliut  adverse  possession,  however  1od>;,  would  not  avaii 
against  an  equitable  estate  ;  he  meant,  where  there  was  no  duty 
which  the  person  who  has  it  has  undertaken  to  discharge  for  him 
against  whom  he  pleads  adverse  possession.  The  possession  of 
Lord  Clinton  was  adverse;  it  had  been  said,  that  it  was  taken  by 
consent,  founded  on  mistake ;  but  that  did  not  make  the  possession 
the  less  adverse,  because  Lord  Clinton  took,  ^d  kept  it  for  him- 
self, where  he  owed,  as  it  appeared  to  him,  no  duty  to  Lord  Orford. 
He  concluded  by  stating  his  opinion  to  be^  that  adverse  possession 
of  an  equity  of  redemption  for  twenty  years,  was  a  bar  to  anothci 
person  claiming  the  same  equity  of  redemption,  and  worked  the 
}iame  effect,  as  disseisin,  abatement,  or  intrusion,  with  respect  to 
legal  estates;  and  that,  for  the  quiet  and  peace  of  titles,  and  the 
world,  it  ought  to  have  the  tame  effect  Lord  RedemkUe  concur- 
i*ed,  and  the  decree  was  affirmed. 

Although,  in  general,  lapse  of  time  is  not  a  bar  to  a  direct  trust, 
as  between  trustee  and  cestui  que  truttj  so  long  as  there  is  a  con- 
tinuing and  subsisting  trust  acknowledged  and  acted  tpon  between 
the  parties,  yet  tbii  must  be  understood  as  applying  to  SMch  trusts 
only  as  are  the  creatures  of  a  Court  of  equity,  or  strict  technical 
trusts,  and  not  to  those  which  are  within  the  cognisance  of  a  Court 
of  law ;  for,  in  regard  to  all  those  trusts  which  a^  the  ground  of 
aoACtion  at  law,  and  where  there  is  a  concurrent  jurisdiction  at 
law,  and  in  equity,  the  rule,  is  the  same,  and  the  statute  it  a  bar, 
both  in  a  Court  of  law,  and  equity.  {Kane  v.  Bhodgood,  7 
Johns.  Ch.  Rep.  90. 127.)  And,  though  in  cases  of  trusts  pecu- 
liarly and  exclusively  of  equity  jurisdiction,  the  statute  does  not 
apply;  yet,  if  the  trustee  denies  the  right  o(  the  ceeiui  que  trutt^ 
and  the  possession  of  the  property  becomes  adverse,  lapse  of  time 
may  constitute  a  bar  in  equity.  (16.)  And  where  a  person  takes 
possession  of  property  in  his. own  right,  and  is,  afterwards,  by  evi- 
dence or  construction,  changed  into  a  trustee,  he  iftay  insist  on  tke 
lapse  of  time  as  a  bar.  (Deamche  v.  Savaiicr^  3  Johne.  Ck. 
Rep.  190.) 
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Banks 

V. 

Carneal. 


that  the  same  is  a  valid  entry.  It  is,  therefore,  1825. 
ORDERED  and  DECREED,  that  the  decree  of  the 
said  Circuit  Court,  dismissing  the  plaintiff's  bill, 
ought  to  be,  and  the  same  is  hereby,  reversed 
and  aunidled.  And  this  Court  is  further  of  opi- 
nion, that  in  cases  of  adversary  title,  such  an  ad- 
versary possession  as  would  bar  an  ejectment, 
did  the  plaintiff  possess  the  legal  title,  constitutes 
$ilso  a  bar  to  a  bill  in  equity.  It  is,  therefore, 
further  ordered  end  decreed,  that  this  cause 
be  remanded  to  the  said  Circuit  Court,  with  in- 
structions to  take  such  further  proceedings  there- 
in, conformably  to  this  opinion,  as  may  be  agree- 
able to  equity  and  good  conscience.  All  which 
is  ordered  and  decreed  accordingly. 


[Chanc£rt.J 


Carneal  and  others.  Appellants,  v.  Banks,  Re- 
spondent. 

Banks,  Appellant,  v.  Carneal  and  others,  Re- 
spondents. 

The  jpind^  of  improper  parties,  as  citizens.of  the  same  State,  fee. 
-fill  not  affect  the  jurisdiction  of  the  Circuit  Coorts  in  equity,  as 
between  the  parties  who  are  pioperly  bciforethe  Court,  if  a  decree 
maj  be  pronounced  as  between  the  parties  who  are  citizens  of  the 
s«pe  St^te. 

A  decree  nraat  be  sustained  by  the  allegattohs  of  the  parUes,  as  well  as 
V  the  proofs  in  the  cause,  and  cannot  be  founded  upon  a  fad  not 
p«t  in  issue  by  the  pleadings. 
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Banki. 

Banks 

▼. 
Carneal* 


The  treaty  of  1778, between  tlie  United  States,  and  France,  allowed 
the  citizens  of  either  counuy  to  hold  lands  in  the  other  ;  and  the 
title,  once  rested  in  a  French  subject,  to  hold  lands  in  the  United 
^tatcs,  was  not  devested  by  the  abrogation  of  that  treaty,  and  the 
expiration  of  the  subsequent  convention  of  1800. 

Bill  to  rescind  n  coiitrnot  for  tiie  exchange  of  lands  dismissed  nnder 
the  special  circumstances  of  the  case. 


F€h.Mh.  THESE  causes  was  argued  by  Mr.  Janes,  for 
Banks,  and  by  Mr.  Bibb,  for  Cameal  and  others. 

Feb.  25t&.  ]vir.  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court. 

These  appeals  are  from  a  decree  of  the  Circuit 
Court  for  the  District  of  Kentucky,  in  which  Car- 
neal's  heirs  were  decreed  to  pay  Henry  Banks 
2,500  dollars,  for  failing  to  perform  a  contract 
entered  into  between  Thomas  Cameal,  their  an- 
cestor, and  the  said  Henry  Banks. 

The  bill  filed  bv  Henry  Banks,  charges,  that 
his  agent,  Cuthbert  Banks,  entered  into  h  con- 
tract with  Thomas  Carneal,  whereby  he  agreed 
to  transfer  to  Carneal  the  right  of  the  said  Banks 
in  30,000  acres  of  land  purchased  by  him  from 
JohnHarvie,  for  which  right  said  Carneal  ^^  agrees 
to  give  a  tract  of  2,000  acres  of  land  on  Green 
river,  patented  for  Philip  Philips,  which  was 
sold  out  of  a  tract  of  22,100  acres,  by  Philips,  to 
Michael  Lacassaign,  deceased,  by  said  Lacas- 
saign  to  said  Carneal,  on  the  SOth  of  July,  1797, 
for  which  land  said  Cameal  is  to  niake  a  general 
warranty  deed  whenever  thereunto  required." 

The  bill  further  charges,  that  Cameal  was 
guilty  of  fraud  in  pretending  to  have  a  good  title 
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to  the  said  2,000  acres  of  land,  the  whole  being 
covered  with  better  titles,  and  in  representing  the 
land  as  much  more  valuable  than  it  really  is.  The 
bill  prays,  that  the  contract  may  be  rescinded, 
and  that  the  plaintiff  may  be  reinstated  in  his 
rights  to  the  said  30,000  lacres  of  land,  or  have 
the  value  thereof  in  damiiges.  And  that  the 
heirs  of  John  Harvie,  deceased,  in  whom  the 
legal  title  to  the  said  "30,000  acres  remains,  may 
be  decreed  to  convey  the  same  to  him. 

The  heirs  of  T.  Carneal  deny  all  fraud  in  hiis 
representation  of  the  value  6f  the  land  sold  to 
the  plaintiff,  and  insist  on  their  ability  to  con* 
vey  the  same.  They  admit,  that  the  deed  from 
Lacassaign  to  him  was  not  recorded  within  the 
time  limited  by  law,  one  of  the  three  subscrib- 
ing ^tnesses  then  required  for  its  proof,  having 
dlddt>efore  it  was  offered  to  the  Court.  In  con- 
sequence of  this  circumstance,  Gameal,  in  1779, 
instituted  a  suit  in  Chancery  against  Lacadsaign, 
lo  perfect  his  title,  which  abated  by  his  death.  The 
law  being  so  changed  as  to  admit  deeds  to  record 
on  the  oath  of  two  subscribing  witnesses,  this 
deed  was  recorded  in  1.814,  and  the  defendants 
are  willing  to  convey,  if  directed  so  to  do. 

The  defendants  farther  state,  that  the  plaintiff's 
original  claim  on  the  said  30,000  acres  of  land, 
was  to  only  a  moiety  thereof,  the  other  moiety 
being  the  property  of  the  locator,  which  has  been 
transferred  to  the  defendants.  The  said  Banks 
assigned  the  survey  to  J.  Harvie,  that  the  patent 
might  issue  in  his  name,  in  trust  fpr  the  person 
entitled  to  the  locator's  moietv.  and  the  title  still 
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remains  in  Harvie's  hcirsf,  encumbered  by  debts 
due  from  Banks  to  Harvie/  and  by  an  obligation  in 
which  Harvie  was  bound  to  Thomas  Madison^  as 
sur-ety  for  Banks  for  the  conveyance  of  military 
lands  northwest  of  the  Ohio.  To  obtain  a  title 
from  Harvie,  the  said  Carneal,  in  Septv^mber. 
1799,  bound  himself  to  pay  the  debt  nlue  from 
Banks,  with  Harvie  as  hisi  security,  to  Madison, 
on  condition  that  Banks  would  deliver  him  mili- 
tary land  warrants  to  the  amount  of  4,300  acres; 
and  it  was  expressly  stipulated,  that  Cameal 
should  retain  the  title  to  the  said  2,000  acres  of 
lanii,  until  Banks  should  perform  this  contract* 
He  requires  the  plaintiff  to  show  how  he  has  per- 
formed it.  They  understand  that  Harvie's  heirs 
|iave  a  claim  on  the  estate  of  their  ancestor,  of 
which  they  know  nothing  certain,  and  aver,  that 
the  title  to  the  locator's  moiety  of  the  said  30^000 
acres  of  land,  remains  in  the  sitid  heirs.  The 
defendants,  then,  pursuing  a  practice,  authorized 
by  law  in  the  State  Courts  of  Kentucky,  pray 
that  their  answer  may  be  received  as  a  cross  bill; 
and  that  Harvie's  heirs,  as  well  as  Banks,  maybe 
made  defendants  to  it,  and  may  answer  it ;  and 
that  the  whole  controversy  may  be  settled. 

On  the  20th  of  September,  1799,  J.  H.  convey- 
ed to  T.  C.  the  moiety  of  the  said  patent  for 
:)0,000  acres,  which  had  he^.a  sold  by  the  said 
Banks  to  Carneal. 

On  the  same  day,  the  foIlQwing  agreement  was 
entered  into: 

**  Thomas  Carneal  agrees  to  pay  John  Preston, 
or  John   H?irvn».  3.200  flcros  of  military  land. 
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lying  on  the  northwest  side  of  the  river  Ohio,    1625. 
surveyed  on  or  before  the  10th  day  of  October,  ^^jirotii^ 
1795,  to  siitisfy  a  bond  executed  by  the  said  John       t. 
Harvie,  as  security  for  Henry  Banks,  to  Thomas    ^!i_ 
Madison,  deceased,  dated  the  6th  day  of  Decern-     ^^^ 
ber,  1 795 ;  provided  the  said  Cameal  shall  receive    Cm  h 
from  Cuthbert  Banks,  in  Kentucky,  4,300  acres 
of  military  Continental  land    warrants,   within 
ninety  days  after  the  said  Cameal  shall  make 
demand  of  them  of  Cuthbert  Banks,  in  Lexing- 
ton, in  Kentucky ;  and  provided  the  said  Cameal 
shall  not  receive  the  warrants,  he  will  not,  after- 
wards, be  bound  to  take  them  unless  he  pleaseiw 
Henry  Banks  agrees  that  he  will  fiirnish  the  said 
4,300'  acres  of  military  land  warrants,  through 
the  agency  of  Cuthbert  Banks,  within  the  time 
above  mentioned ;  and  if  he  fails  to  do  so,  and 
the  said  Thomas  Cameal  satisfy  the  bond  for 
military  land  due  the  estate  of  the  said  Thdmas 
Madison,  as  aforesaid,  by  the  said  H.  B.  and  J. 
H.,  in  such  case  the  said  H.  B.  obliges  himself  to 
satisQr  and  pay  off  the  said  obligation,  acr  ording 
to  its  true  value,  upon  die  application  of  the  said   . 
Thomas  Carneal,  or  still  to  give  the  4^300  acres 
of  military  land  warrants,  at  the  option  of  the 
said  Cameal."    Signed  by  H.  B.  and  T.  C. 
.   There  are  letters  from  J.  H.  to  T.  C.,  the  last 
dated  the  3d  of  March,  1802,  not  long  before  his 
death,  urging  T.  C.  to  satisiy  the  debt  to  the 
estate  of  T.M. 

The  answer  of  Banks  to  what  is  termed  the 
cross  bill,  states,  that  he  has  sued  Madison's  re- 
presentatives. in  Virginia^  to  compel  them  tore-  ' 
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1825. 


ceiye  a  compensation  in  money  for  the  military 
lands  he  was  bound  to  pay,  there  being  no  lands 
which  are  within  the.  description  of  the  obligation ; 
and  that  the  suit  is  still  depending.. 

The  parties  agree  that  the  debt  to  Madison  is 
not  satiisGed,  and  that  the  representatives  of  J. 
H.  hold  an  obligation  of  T.  C,  deceased,  for  pay- 
ment of  the  .same,  or  as,. indemnification  to  H.,  as 
referred  to  in  the  answer  and  pleadings  in  the 
same. 

In  May,  1819,  the  plaintiff  filed  an  amended 
bill,  stating  that  Michael  Lacassaing  was  an  alien, 
and  never  became  a  citizen  of  the  United  States. 
That  his  deed,  being  proved  by  only  two  witness- 
es, could  not  pass  the  title  to  T.  C.  That 
Carneal  knew  his  title  to  be  defective  when  he 
sold  to  Banks.  That  Lacassaing  left  no  heirs 
in  this  country,  and  I\as  made  some  person  in 
France  his  residuary  legatee.  That  there  are 
debts  and  judgments  against  him  to  a  large 
amount,  which  bind  the  land. 

The  answer  admits  Lacassaing  to  have  been  a 
Frencliman,  but  not  an  alien.  That  he  emigrated 
early  to  this  country,  before  and  at  the  close  of 
fhe  war,  and  continued  a  citizen  till  his  death. 
They  insist  that  the  legal  title  passed,  by  the 
deed  of  the  said  Lacassaing,  and  deny  that  the 
land  is  encumbered. 

The  Circuit  Court  was  of  opinion,  that  tne 
contract  between  Banks  and  Carneal  required 
that  the  tract  of  2,000  aci;es,  which  Carneal  bound 
himself  to  convey  to  Banks,  should  be  a  tnitt 
lying  oh  Green  river,  and  that  as  the  land  did 
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not  touch  the  river  in  any  part;  it  did  not  corrtoa- 
pond  with,  and  could  not  satiaiy  the  contract  The 
Court  therefore  directed  an  issue  to  ascertain 
the  average  value  of  2,000  acres,  part  of  the  lapd 
granted  to  Philips,  to  bind  on  the  river ;  and  on 
receiving  the  verdict  of  the  jury,  directed  its 
amount,  with  interest  thereon,  to  be  paid  to  the 
plaintiff. 

From  this  decree  both  parties  have  appealed; 
and  the  counsel  for  Cameal's  heirs  assign  for 
error, 

1.  That  the  Circuit  Court  had  no  jurisdiction. 

2^  That  there  is  no  allegation  that  the  land 
does  not,  in  point  of  location,  fit  the  description 
of  it  in  the  contract. 

3.  That  the  plaintiff  has  no  right  to  relief  in 
equity,  until  he  releases  Cameal's  representa- 
tives from  their  undertaking  to  Harvie ;  and  Car- 
neal's  heirs  have  a  right  in  equity  to  retain  the 
land  as  an  indemnity  for  that  undertaking. 

4.  If  Banks  can  recover  on  the  agreement,  his 
remedy  is  at  daw. 

5.  The  decree  against  the  heirs  personally  is 
erroneous.  They  are  not  named  in  the  contract, 
and  the  statute  of  Kentucky  does  not  authorize 
a  suit  against  them  personally  in  such  a  case. 

1.^  The  objection  to  the  jurisdiction  of  the 
Court  is  founded  on  this ;  that  Banks  stat^sliiin- 
self,  in  his  till,  to  be  a  citizen  of  Virgin*"^  and 
.does  not  stftte  the  heirs  of  Harvie  to  be  c  tizens 
of  Kentucky.  They  are,  in  truth,  citiz  ns  of 
Virginia. 


1825. 


BaiiKfl. 
Bftoks 

T. 

Garnetl. 
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1825.        If  the  validity  of  this  objection,  so  far  as  re-; 
^""qI^^^  spects  Hanie*s  heirsi  he  unquestioHable,  it  oaii- 
T.^      not  affect  the  suit,  against  Cftmeal's  heirs,  unless 
it  be  indispensable  to  bring  Harvie's  heirr  before 
the  Court,  in  order  to  enable  it  to  decree  against 
Car^eaL   Cameal's  heirs.    This  is  not  the  base.    Harvie 
joind       f***^  conveyed  to  Cameal,  BanksV  moiety  of  the 
Anpraper  par- ^,000  acro  trdct  of  land,  so  that  his  heirs  haVe 
•flbctii^lurto!^no  lien  upon  it ;  and  they  never  had  a  claim  on 
Court?  ^     ^  the  2,00^  acre  tract.  They  are  made  defendants 
by  Ban)^,  under  the  id^a  that  the  title  to  the 
land  sold  by  him  to  Cameal  was  in  them;  but 
this  is  a  mistake.    The  title  to  that  Icind  was  in 
Carhe^I's  heirs ;  and  Banks  can  have  no  claim 
on  the  locator's  moiety,  the  title  to  which  seems 
to  have  been  retained  by  Harvie.  The  bill,  there- 
fore, as  to  Harvie's  heirs,  may  be  dismissed, 
without  in  any  manner  affecting  the  suit  against 
Camp's  heirs.    That  they  have  been  impro- 
perly made  defendants  in  his  bill,  cannot  affect 
the  jurisdiction  of  the  Court  as  between  those, 
parties  who  are  properly  before  it.  It  is  the  /nat- 
ter contained  in  what  Js  termed  the  cross  bill, 
wiiieh  may  bring  Harvie's  heirs  into  the  cause ; 
and  ii)  that'  suit  they  woiild  be  proper.  paHies, 
were  they  to  appear,  because  the  plaintiffs  in  it 
are  all  citizens  of  Kentucky ^.and  the  defendants 
appear  to  be  aU  citizens  of  Virgihia.' 
MitraprtMt      2.  ThiB  secoud  crror  assigned  has  more  weight. 
w^  In  iC^The  variance  between  )he  location  of  the  land 

liUIr-    DiCrM 

Sma^eg^UL  «  Fi|fe.aJtle,iVormlcy  ▼•  Wormky,  and  Jiote  ri  Vol.  V|II.  p. 
451.  Kerr  v.  Wactt,  vol.  VI.  p.  558.  Caiii«rou  v.  M'R&ibertt, 
KOl^ilLp.MJ:   Roiael  ▼.  Clark,  7  Crafic*j'9e. 
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sold  by  ^arneal  to  Bankd^  and  the  description  of    1825. 


CmomI. 


V. 


it  in  the  ^contraety  is  not  averred  in  the  bill^  and 
is,  consequently,  not  put  in  issuer  The  maxim,  JV7 
that  a  decree  must  be  sustained  by  the  all^^- 
tions  of  the  parties,  as  well  as  by  the  proofs  in 
.  the  cause,  is  too  well  established  to  be  disregajrd-  CummI. 
ed.  It  ia  on  this  fact  only,  that  the  Circuit  Court' 
hils  rescinded  the  contract,  and  we  do  not  think 
there  is  any  other  in  the  cause  which  would  jus- 
tify its  being  set  aside.  The  alleged  alienage 
of  Lacassaign  constitutes  no  objection.  Had 
the  fact  been  proved,  this  Court  decided,  in  the 
case  of  Chirac  Y.  ChArac^  (reported  in  2  Wheat. 
Eg}.  259.)  that  the  treaty  of  1778,  between  the 
United  States  and  France,  secures  to  the  citizens 
and  subjects  of  either  power  the  priidlege  of 
holding  lands  in  the  territory  of  the  other ;  and 
the  omission  to  record  the  deed  iit  time,  may.  in- 
volve the  title  in  difficulty,  but  does  not  annul  it. 
That  circumstance  might  oppose  considerable 
obstacles  to  a  decree  for  a  specific  performance, 
if  sought  by  Cameal's  heirs,  but  does  not  justify  a 
decree  to  siet  aside  the  contract.  There  is  no  sub- 
sequent purchaser,  nor  is  it  certain,  that  the  title 
which  Cameal's  heirs  can  make,  will  or  can  ever 
be  disturbed  by  the  creditors  of  I^acassaign.  In 
such  a  state  of  things,  there  is,  perhaps,  no  suffi- 
cient cause  for  the  interference  of  a  Court  of 
equity.  Did  this  Court,  then,  concur  with  the 
Circuit  Court  in  its  construction  of  the  contract 
between  Banks  a.nd  Carneal,  the  decree  could 
not  be  affirmed,  because  the'  parties  have  not  put 
that  fact  in  issue.    But  the  majority  is  rather  dis- 
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1825.  posed  to  the  opinion,  that  the  words  '<  lying  on 
^"^^^S^  Green  river,"  as  used  in  this  contract,  with  refe- 
rence to  a  specific  conveyance  expresslyniention- 
edy  which  contains  within  itself  information  whieh 
^^^'^  could  not  fail  to  suggest  the  idea  that  the  land 
Canmd.  did  not,  in  fact,  bind  on  the  river,  may  be  satis- 
fied with  the  land  actually  conveyed  by  Lacas- 
saign  to  Carneal.  The  omission  of  Banks  to 
charge  Qameal  with  a  misrepresentation  in  this 
respect,  countenances  this  explanation^  At  aU 
events,  the  fact,  if  relied  upon  by  him,  oiight  to 
have  been  put  in  issue,  so  as  to  give  Carneal's 
heirs  an  opportunity  of  controverting  it,  and  of 
bringing  before  the  Court  such  facts  as  might 
shed  light  upon  it. 

Were  this  construction  to  be  established,  apd 
were  there  no  equitable  objections  to  allowing 
Banks  the  full  benefit  of  *his  contract,  a  specific 
performance  migtt  be  decreed ;  but  the  bill  seeks 
to  rejcind  the  contract,  4ind  contains  no  prayer 
for  general  relief. 

There  are,  too,  on  the  part  of  Cameal's  heirs, 

weighty  objections  to  such  a  decree  at  thife  time. 

Plaintiff  not     3.  The  third  error  assigned  is,  that  Banks  has 

ifoT^bLi^no  right  to  relief  in  equity^fntil  lie  releases  Car- 

dS^l^itiib^^^^'fi^TeF^M^  M>ln  their  undertaking  to 

Jjjj^^i^  JIarvie ;  and  Cameal's  heirs  have  a  right  in  equity 

SbbLIJS^  retain  the  title  to  the  2,000  acres  of  land,  mb 

9n  indemnity  for  that  undertaking. 

The  testimony  on  this  part  of  the  cause  is  far 
firom  being  satisfactory. 

The  contract  of  the  20t^  .of  September,  1799, 
is  expressed  in  such  va^rue  terms  as  to  leave  it  in 
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some  meamire  doubtful  whether  Caraeal  would  1825. 
not  ha?e  been  discharged  from  the  obligation  it 
imposed,  on  the  failure  of  Cuthbert  Banks  to  de- 
liver the  military  land  warrants  for  which  it  sti-^ 
pulates  within  ninety  days. after  they  should  be 
demanded  in  Lexington.  But  it  does  not  appear 
that  they  ha?e  ever  been  demanded;  and  the 
fact  that  Harvie's  conveyance  of  the  land  sold 
by  Banks  to  Cameal,  was  executed  on  the  same 
diy  with  this  contract^  goes  far  in  showingi  that 
the  parties  understood  the  obligation  of  Cameal. 
to  be  absolute.  The  subsequent  letters  of  Har- 
vie  to  Cameal^  show  his  opinion,  that  the  obliga- 
tion of  the  contract  continued ;  and  the  admission 
of  Banks,  in  the  cause,  goes  to  the  same  point. 
The  Court  must,  therefore,  consider  Carneal's 
heirs  as  still  liable  for  the  debt  due  from  Banks, 
with  Harvie  as  his  security,  to  Madison's  estate. 

It  is  alleged,  that  Banks  agreed,  that  the  title 
to  the  2,000  acres  of  land  should  remain  in  Car- 
neal  as  an  indemnity  for  thia  undertaking ;  but 
this  aUe^ation  is  totally  unsupported  by  evidence. 

Cameal's  heirs  also  charge,  that  th^y,  or  some 
of  themrhave  purchased  the  interest  of  the  locator 
in  the  30,000  acre  tract,  and  that  Harvie's  heifn 
retain  the  title  till  Madison's  claim  shall  be  ad- 
justed ;  but  of  this  there  is  no  proof. 

Since,  however,  the  legal  title  to  the  land  sold 
by  Cameal  to  Banks,  remains  in  the  heirs  of  the 
vendor,  the  Court  is  not  satisfied  that  equity  will 
force  it  from  them,  or  compel  them  to  make  com- 
pensation in  money  for  any  breach  of  the  contract. 
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1825.    imtil  Banks  shall  indemniiy  them  for  the  under- 
Jj^^JJJJ!^  taking  of  their  ancestor  on  his  account. 

^^  It  .is  unnecessary  to  proceed  farther  in  the  ex- 
amination of  this  case^  because  the  Court  is  of 
opi^on,  that  for  the  errors  already  stated,  the  de- 
cree of  the  Circuit  Court  ought  to  be  re?tersed, 
and  the  bill  be  dismissed  without  prejudice. 

Decree  reversed. 


[CbaiTcirt.    Hits  Aojuoicata.    LbxLooi.] 

M'COBMicK  and  Wife  and  others,  AppdlanUj 

V. 

SuLLiTANT  and  others,  RwptmdenU. 

iFbe  Conru  of  the  United  States  a^  Courtf  of  UmM^  but  not  of 
it^moir  juriidietidii.  If  the  jurisdiction  be  not  alleged  in  the  pro- 
oeedingsi  tlieir  Judgments  and  decrees  maj  be  reTersed  foi  that 
canse,  on  a  writ  of  error  and  appeal ;  but,  until  refersed,.thej  are 
condusiveeTidenee  between  parties  alid  privies. 

The' title  and  dispontion  of  real  property  is  gOTernfd  bj  the  Ux  km 


The  title  to  lands  can  only  pass  by  devise,  according  to  the  laws  of 
the  State  or  country  where  the  lands  lie.^  The  probate  in  one  State, 
or  country,  is  of  no  validity  as  affecting  the  title  to  lands  in  aoo- 


APPEAL  from  the  Circuit  Court  of  Ohio. 
The  appellants  filed  their  bill  in  equi^  in  the 
Court  below,  setting  forth,  that  WilUam  Oraw- 
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tbrdy  deceasedf  the  father  oiP  the  female  appel-  18SS. 
.laiit$,  being,  in  his  lifetime,  a  colonel  in  ^he  Vir-  ^JJ^]^2J|^ 
ginia  line,  on  continental  establinhment,  and,  aa  ?.  ' 
•uch,  entitled  to  the  quantity  of  6,666  and  2-3d  ®**^^ 
acres  t>f  land,  to  be  laid  oif  between  the  Scioto  and 
Little  MijBuniriyers,  on  the  northwes^side  of  the 
riyer  Ohio,  departed  this  life^  having  first  dufy 
made  and  published  his  last  will  and  'testament, 
bearing  dat0  the  16th  of  June,  1782,  whereby  he 
devised  all  his  estate,  not  otherwise  disposed  of 
1>y  said  will,  to  be  equally  divided  between  his 
three  children,  John  Crawford,  and  the  female 
complainants,  and  their  heirs  for  ever.  That  this 
will  ^as  proved  and  recorded  in  Westmoreland 
county,  in  the  State  of  Pennsylvania,  on  the 
10th  of  September  in  the  same  year.  That  a 
warrant  for  the  above  quantity  of  land  was  afters- 
wards  issued  in  the  name  of  the  said  John  Craw- 
ford, as  heir  at  law  of  hia  father,  under  which 
the  following  entries  were  mada :  one  for  800 
acres,  which  was  surveyed  and  patented  to  Lucas 
Sullivant,  of  which  quantity  400  acres  are  claim- 
ed by  Bernard  Thompson ;  another  for  9^  2-3d 
acres,  which  was  surveyed  and  patented  to  John 
Armat,  but  then  claimed  by  William  Winship ; 
another  for  956  acres,  patented  to  some  person 
unknown^  but  claimed  by  Samuel  Finley ;  ano^ 
ther  for  955  acres,  patented  to  some  person  un- 
known, but  believed  to  be  claimed  and  possessed 
by  Lucas  Sullivant. 

The  bill  then  procecAds  to  interrogate  the  above 
parties,  who-  are  made  defendants,  severally,  as 
to  their  knowledH^e  of  ^e  above  will,  and  of  the 
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1835.  title  of  the  female  complainants,  and  requires  of 
^^^^Q^  them  to  set  forth  and  describe  the  lands  severally 
^.  claimed  by  them,  from  whom  they  purchased,  at 
what  time,  and  for  what  price  the  same  were 
purchased,  and  when  the  purchase  money  was 
paid.  The  prayer  is  for  a  conveyance,  by  each 
defendant,  of  two  thirdi»^  of  the  land  claimed  by 
them  respectively,  and  for  possession. 

The  answer  of  the  heirs  of  Winship  states, 
that  the  land  to  which  they  claim  title  was  pur- 
chased, for  a  valuable  consideration,  of  Thomas 
Armat,  by  their  father,  to  whom  a  conveyance 
was  made  in  the  year  1807.  That  a  bill  was  filed 
by  the  present  complainants,  against  the  said 
Thomas  Armat,  in  the  District  Court  of  Ohio, 
exercising  the  powers  and  jurisdiction  of  a  Cir- 
cuit Court,  for  the  land  now  in  controversy,  to 
T^hich  the  said  Armat  filed  his  answer,  asserting 
himself  to  be  a  bofiafide  purchaser  of  the  land, 
for  a  valuable  consideration,  and  without  notice, 
and  that,  the  cause  coming  on  to  be  heard,  the 
bill  Vas  dismissed  without  costs,  after  which  de- 
cree, the  purchase  was  made  of  Armat  by  the 
defendant's  father.  They  insist  upon,  and  pray 
to  be  protected  by  the  said  decree. 

Finley  answers,  and»  alleges  himself  to  be  a 
6ona^^  purchaser,  for  a  valuable  Consideration, 
of  StOO  acres,  part  of  the  956  acrea  mentioned  in 
the  bill,  from  one  Beauchamp,  who  claimed  as 
assignee  of  Dyal,  who  was  assignee  of  John 
Crawford,  for  which  he,  paid,-  and  received  a  pa- 
tent, before  notice  of  the  claim  of  the  plaintiffp, 
6f  of  the  will  of  William  Crawford. 
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The  heirs  of  Thompson  filed  a  plea  in  hnx^  IdStS* 
alleging,  that  the  complainants^  in  the  year  1B04  m^o^^J^ 
filed  their  bill  in  the  District  Court  of  OhiOf 
exercising  the  powers  and  jurisdiction  of  a  Cir- 
cuit Court,  against  B#  Thompson,  their  ancestor, 
under  whom  they  daim^  setting  forth  the  same 
title^  and,  substantially,  the  same  matters,  as  in 
their  present  bill,  to  which  the  said  Thompson 
answered,  and  the  complainants  replied,  and  upon 
a  hearing  of  Che  cause  the  bill  was  dismissed 
with  costs,  which  decree  is  in  full  fbrce,  &c. 

Sullivant  filed  a  similar  plea,  and  the  bill  was 
dismissed,  as  to  him,  by  agreement. 

A  general  replication  was  put  in  to  the  answers 
of  Finley  and.  Winship's  heirs,  and  a  special  re- 
plication to  the  plea  in  bari  setting  forth  the  re-^ 
cord  in  the  former  suit,  and  alleging,  thai  the 
proceedings  in  that  suit  were  coram  nan  judice^ 
the  record  not  showing  that  the  complainants  and 
defendant  in  that  suit,  were  citizens  of  different 
States. 

Upon  the  hearing,  the  bill  was  dismissr  d,  and 
Bxi  appeal  taken  to  this  Court. 


MuDoddridge,  for  the  appellants,  argued,  that  Mutk  iii 
(he  former  proceedings  in  the  District  Court  of 
Ohio,  pleaded  in  bar  of  the  present  suit,  were 
absolutely  null  and  void^  tht  lecord  not  showing 
that  the  parties  to  that  suit  were  citizens  of  dif- 
ferent States  and  consequently,  the  suit  was  co- 
ram nan  judtce.  The  Courts  of  the  United 
States  are  all  Courts  of  limited  jurisdiction,  and 
the  presumption  is,  that  a  case  is  without  thai/ 
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1825.    jurisdiction  until  the  contrary  appears/    The 
jurisdiction  must  appear  on  the  record,  either  as 
arising  out  of  the  character  of  the  parties,  or  the 
nature  of  the  controversy.    If  it  arises  from  the 
character  of  the  parties,  as  being  citizens  of  dif- 
ferent   States,    aliens,   &c.  the    citizenship  or 
alienage  of  the  respective  parties  must  be  set 
forth/    He  also  contended,  that  the  probate  of 
the  virill  of  W.  Crawford,  in  Westmoreland  coun- 
ty, now  a  part  of  the  State  of  Pennsylvania,  but 
then  claimed  by  Virginia,  as  being  within  its  ter- 
ritorial limits,  was  sufficient  to  pass  the  title  to 
the  lands  in  question;  but  if  this  were  not  so, 
that  the  probate  and  record  of  the  will  was  no- 
tice to  all  the  world,  and  affected,  in  the  view  of 
a  Court  of  equity,   ^e  consciences  of  the  gran- 
tees, and  all  those  claiming  under  them.    He, 
however,  concluded  by  asking,  that  in  case  the 
decree  of  the  Court  below  should  be  affirmed, 
that  it  might  be  without  prejudice. 

Mr;  Scottf  contra,  insisted,  that  the  appellants 
had  entirely  failed  in  establishing  any  title  .t6  the 
lands  in  question,  under  the  will  of  W.  Crawford, 
they  not  having  exhibited  a  probate  either  in 
the  State  of  Virginia,  or  of  Ohio,  which  then  con* 
stituted  a  part  of  Virginia.  By  the  law  of  Vir- 
ginia, then  in  force,  it  was  necessary  that  a  will 
of  lands  should  be  duly  proved,  and  admitted  to 

a  Turner  v.  Btnk  of  North  America,  4  DaB.  8. 

h  Kogtatm  V.  Cabot^  3  DaBi  282.  Mossman  t.  Higgiiisoa^4 
IML  12.  Aberoombie  t.  Dopuis,  VCrancViRef.  343.  Wood  v. 
Wagooo.  2  Cnmck^MR^.  1. 
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record  in  the  Court  of  the  county  where  the  tea-  1825. 
tator  hod  his  residence  at  the  time  of  hip  de-  jJJJ^J^J^^ 
cease;  or,  if  he  had  no  place  of  residence  in  the  ▼. 
State,  then  in  the  County  Court  of  the  county  where  °^ 
the  lands  devised  were  situate ;  or,  if  the  land  was 
of  a  certain  value,  it  might  be  proved  in  the  Gene* 
ral  Court/  The  will  of  W.  Crawford,  whether 
executed  in  Vrrginia  or  elsewhere,  could  not  have 
the  effect  to  pass  his  real  estate,  situate  in  that 
State,  unless  made  and  proved  in  conformity 
with  its  laws.  It  belongs  to  the  sovereign  power 
of  every  State,  to  prescribe  the  rules  by  which 
real  property  within  its  territory  shall  be  trans- 
ferred. No  Courts  but  those  of  Virginia^  or 
Ohio,  could  have  jurisdiction  of  this  will,  because 
the  probate  must  depend  upon  the  legality  of  the 
execution,  and  that  again  must  depend  upon  the 
lex  loci.  The  probate  of  a  Court  of  competent 
jurisdiction  is,  by  the  local  law^  conclusive  evi- 
dence of  the  due  execution  of  a  will  of  real  as 
wdll  as  personal  estate.  But  the  Court  of  West- 
moreland county  could  have  no  jurisdiction  of  the 
probate  of  this  will,  because  that  Court  was  not 
established  under  the  authority  of  Virginia,  and 
because  the  lands  did  not  lie  in  that  county,  nor 
was  the  testator  resident  there.  A  mere  con- 
tested claim  to  the  territorial  jurisdiction  could 
never  lay  the  foundation  to  establish  the  validit} 
of  this  probate,  which  was,  in  fact,  made  in  a 
foreign  country.  It  is  laid  down,  by  the  text 
writers  on  this  subject^  that  **  if  a  will  be  made 
in  a  foreign  country,  disposing  of  goods  in  Eng- 

•  Virginh  Brt.  Codf-  1769- 1.  3.  p.  159 
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1825.  ^^^^i  i^  H^i'^'^t  be  proved  ihere.*'*  A  fortiaru 
>gi^v^  would  it  "be  required  to  be  proved  there,  (if  by 
v'*"'*  the  English  law  probate  of  a  will  of  lands  were 
SuUivant  conclusiv^,)  where  it  related  to  real  property.*  If 
this  will  could  not  pass  the  legal  title  to  the  lands 
in  controversyi  neither  could  the  respondents  be 
affected  with  constructive  notice  by  the  probate 
in  Pennsylvania.  Had  it  been  duly  proved  and 
recorded  in  the  State  where  the  lands  are  situ- 
ate,  it  is  so  vaguely  drawn  as  not  to  designate, 
with  certainty,  the  particular  lands  in  question. 
The  claim  of  the  appellants  would,  therefore,  still 
be  but  a  latent  equity,  and  the  purchaser  from 
the  heir  would  be  protected. ""  He  also  insisted, 
that  the  respondents  were  protected  by  the  for- 
mer decree  in  the  District  Court.  Although  the 
Courts  of  the  United  States  are  Courts  of  limited 
jurisdiction,  so  that  their  judgments  will  be  re- 
versed on  error,  unless  the  jurisdiction  appears 
upon  the  face  of  the  record,  yet  they  are  not  in- 
ferior Courts  in  a  technical  sense  ;  and  so  long 
as  their  judgments.remain  unreversed,  they  are 
conclusive.  Their  judgments  may  be  reversed 
in  an  appellate  Court  for  this  cause ;  but  they 
arc  not  mere  nullities.' 

March  \M.  Mr.  Justice  Washington  delivered  the  opinion 
of  the  Court,  and,  after  stating  the  case;  pro- 
ceeded as  follows ; 

a  ToOm^i  Exec*  72. 

h  Robtrimmf  JftOi,  50*  Seetlso  11  Ftii.  Abr.  5S,59.  1  Fer/i- 
^91*  1  LtL  Roym.  251.  S  A/om.  Rep.  518.  16  Man.  Rep.  441. 
Urn  t;Mood,  9  tFkeai.  Rep.  565.  570. 

c  Lewit  v.  Madison,  1  Munf.  303. 

«l  K«iiip6  V.  KeniMil!f,-5'  CrancVi  Rep.  1 7^ 
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The  question  which  the  plea  of  Thompsoa's     1825. 
heirs,  and.  the  answer  of  Winshap's  heirs,  pre-  iJJj^J^Si 
sent9,  isy  whether  the.  general  decree  of  dismiS'        ▼• 
.  sion  of  the  bill  in  equity,  filed  by  the  present 
plaintiffs  in  the  Federal  District  Court  of  Ohio,courtrlIf'2r 
against  the  ancestor  of  these  defendants,  under  Jf^^^couTu^of 
whom  they  respectively  claim  title,  is  a  bar  of  Jjj^|UJ^  J"'**j; 
the  remedy  which  is  sought  to  be  enforced  by  theJ«<««i»«»J,    «^ 
present  suit  r    The  reason  assigned  by  the  repli-  mnv  bertT«rt- 

'^     .  .         1  ..  ^       9dfot  want  of 

cation,  why  that  decree  cannot  operate  as  a  bar,juritdictioii 
is,  that  the  proceedings  in  that  suit  do  not  show  t^TfaM'lSr  The . 
that  the  parties  to  it,  plaintiffs  and  defendants,  Cutr^nT  to 
were  citizens  of  different  States,  and  that,  con- ^VciTtwe  «• 
seqiiently,  the  suit  y^d^  coram  nan  judice,  and  thej^i^  **"'" 
decree  void. 

But  this  reason  proceeds  upon  an  incorrect 
view  of  the  character  and  jurisdiction  of  the  in- 
ferior Courts  of  the  United  States.  They  are 
all  of  limited  jurisdiction  ;  but  they  are  not,  on 
that  account,  inferior  Courts,  in  the  technical 
sense  of  those  words,  whose  judgments,  taken 
alone,  are  to  be  disregarded.  If  the  jurisdiction 
be  not  alleged  in  the  proceedings,  their  judg- 
ments and  decrees  arc  erroneous,  and  may,  upon 
a  writ  of  error,  or  appeal,  be  reversed  for  that 
cause.  But  they  are  not  absolute  nullities.  This 
opinion  was  strongly  intimated,  if  not  decided, 
by  this  Court,  in  the  case  of  Kempe^s  le$$ee  v. 
Kennedy^  (5  Crunches  Rep.  185.)  and  was,  after- 
wards, confirmed  by  the  decision  made  in  the 
cape  of  Skillerfi's  exeaUors  v.  JUays  executan, 
(6  Craneh's  Rep.  267.)  That  suit  came  before 
this  Coiut  upon  n  writ  of  error,  whcro  the  docreo 
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1825.  of  the  Court  below  was  rcvcrseiii  and  the  cause 
^J^"^^'^  remanded  for  further  proceedings  to  be  had 
▼.  therein.  Afler  this,  it  was  discovered  by  that 
Suiiivint  c^urt,  that  the  jurisdiction  was  not  stated  in  the 
proceedings,  and  the  question  was  made,  whe- 
ther that  Court  could  dismiss  the  suit  for  that 
reason  ?  This  point,  on  which  the  Judges  were 
dividedywas  certified  to  the  Supreme  Court,  where 
it  was  decided,  that  the  merits  of  the  cause  hav- 
ing been  finally  decided  in  this  Court,  and  its 
mandate  only  requiring  the  execution  of  its  de- 
cree, the  Court  below  was  bound  to  carry  that 
decree  into  execution,  notwithstanding  the  juris- 
diction of  that  Court  was  not  alleged  in  the 
pleadings.  Now,  it  is  very  clear,  that,  if  the  de- 
cree had  been  considered,  as  a  nullity,  on  the 
ground  that  juriiiidiction  was  not  stated  in  the 
proceedings,  this  Court  could  not  have  required 
it  to  be  executed  by  the  inferior  Court. 

We  are,  therefore,  of  opinion,  that  the  decree 
of  dismission  relied  upon  in  this  case,  whilst  it 
remains  unreversed,  is  a  valid  bar  of  the  present 
suit  as  to  the  above  defendants. 

The  next  question  is  presented  by  the  answer 
of  Finley.  At  the  death  of  William  Crawford, 
in  the  year  1782,  he  was  entitled  to  a  certain 
quantity  of  land  to  be  laid  off  between  the  rivers 
Bcioto  and  Little  Miami,  upder  a  promise  contain- 
ed in  an  act  of  ttie  legislature  of  Virginia.  His 
interest  in  this  land  was  purely  an  equitable  one. 
After  his  death,  a  warrant  to  survey  the  same 
was  granted  to  John  Crawford,  his  only  son  and 
hoir  at  low,  who  assigned  to  one  Dval  f  certain 
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tract  which  had  been  surveyed  under  the  warrant,     1825w 
and  tlie  defendant  claims  a  part  of  the  tract  so  Jjj!^]^^^^^ 
surveyed,  under  Beauchanip,  who  purchased  from        y- 
Dyal.    He  alleges,  in  his  answm*,  that  he  made 
the  purchase  hoitafidcy  paid  the  purchase  money, 
and  obtained  a  grant  for  the  land,  before  he  had 
notice  of  the  will  of  William  Crawford,  or  of  the 
claim  of  liis  daughters  under  it. 

Crawford's  will,  under  which  the  female  coni- 
'plainants  claim  title,  was  proved  in  some  Court 
in  the  county  of  Westmoreland,  m  the  State  of 
Pennsylvania,  and  was  there  admitted  to  record  ; 
but  it  does  not  appear,  nor  is  it  even  alleged,  to 
have  been  at  any  time  proved  in  the  State  of 
Virginia,,  or  in  the  State  of  Ohio,  where  the  landi> 
in  controversy  lie. 

At  le  time  of  the  death  of  William  Craw- 
ford monds  l}ang  in  Virginia  were  transmissible 
by  last  will  and  testament,  in  writing,  .the  same 
being  signed  by  the  testator,  or  by  some  person  in 
his  presence,  and  by  his  direction,  and  if  not 
whoUy  written  by  himself,  being  attested  by  two 
or  more  credible  witnesses,  in  his  presence.  But 
to  give  validity  and  effect  to  such  willi  it  was  ne- 
cessary that  it  should  be  duly  proved,  and  admit- 
ted to  record,  in  the  Court  of  the  coimty  where 
the  testator  had  his  residence  at  the  time  of  his 
decease,  or,  if  he  had  no  place  of  residence  in 
that  State,  then  in  the  Court  of  the  county  where 
the  land  devised  lay,  or  it  might  be  proved  in  the 
General  Court,  where  the  land  was  of  a  certain 
valuer  Subsequent  to  the  death  of  William  Craw  - 
fprdy  lui  act  of  assembly  w.t .  pas'^eil.  \\\vc\\  jjcm 
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1825.     mitted  authenticated  copies  of  wills,  proved  in 

^f^^v-^  any  other  State  of  the  Union,  or  abroad,  to  be  of- 

V.        fered  for  probate  m  the  General  Court,  or  in  the 

Sniiiyaot   Circuit,  County,  or  Corporation  Court,  where  the 

whole  of  the  estate  lies. 

By  the  law  of  the  State  of  Ohio,  lands  Ijring 
m  that  State  may  be  devised  by  last  will  and  tes- 
tament, or  writing;  but,  before  such  will  can  be 
considered  as  valid  in  law,  it  must  be  presented 
to  the  Court  of  Common  Pleas  of  the  county 
where  the  land  lies  for  probate,  and  be  proved  by 
at  least  two  of  the  subscribing  witnesses.  If  the 
will  be  proved,  and  recorded,  in  another  State, 
according  to  the  laws  of  that  State,  an  authenti- 
cated copy  of  the  will  may  be  offered  for  probate 
in  the  Court  of  the  county  where  the  land  lies, 
without  proof  by  the  witnesses ;  but  it  is  liable  to 
be  contested  by  the  heir  at  law,  as  the  oriirinal 
might  have  been. 
wiu^^or^irndf .  It  is  an  acknowledged  principle  'of  law,  that 
diet  nm^iiffert  the  title  and  disposition  of  real  property  is  ex- 
Ko^uVi«»'»"^^  sQbject  to  the  laws  oi  the  country  where 

l^^ai^u^,  ^^  ^^  situated,  which  can  alone  prescribe  the  mode 
-uvenit  at  to  [yy  v^]iieh  a  title  to  it  can  pass  from  one  person 
of  re»i  pro-  to  auothcr.  For  the  establishment  of  this  doc- 
trine, it  will  be  sufficient  to  cite  the  cases  of  the 
United  States  v.  CroBbtfj  (7  CraneVs  Rep,  115.) 
and  Kerry.  Moan,  (9  Wheat.  Rep.  565.)  It  fol- 
lows, therefore,  that  no  estate  could  pass  to  the 
daughters  of  William  Crawford,  under  his  will, 
until  the  same  should  be  duly  proved  according 
to  the  laws  of  Virginia,  where  the  land  to  which 
he  was  ontitlod  lov .   ntthe  time  ^»f  his  death,  or 
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of  the  territory  of  Ohio,  after  the  ceMion  by     1825. 
Virginia  to  the  United  States,  under  the  ordi-  Jj^^J^ck 
nance  of  Congress  of  the  1^  of  July,  1787,  or       ir« 
according  to  the  law  of  that  State,  which  has  ^'''^"^^ 
already  been  recited.     The  probate  of  the  will 
in  the  State  of  Pennsylvania,  gave  it  .no  validiQr 
whatever  in  respect  to  these  laiula,  M  to  which 
this  Court  is  boutid  to  consider  Crawford  as  hav- 
ing died  intestate,  and,  consequendy,  that  Uiey 
descended  to  John  Crawford,  his  only  son  and 
heir  at  law,  according  to  the  law  of  Virginia,  as 
it  stood  in  the  year  1782.    The  Court  below, 
then,  could  do  no  less  than  dismiss  the  bill  as 
against  this  defendant,  upon  the  ground,  that  the 
complainants  had  shown  no  title  whatever,  legal 
or^^quitable,  to  the  land  in  controversy. 

This  Court  might  be  induced  to  yield  to  the* 
supplication  of  the  counsel  for  the  appellants,  that, 
in  case,  of  an  affirmance,  it- should  be  withom 
prejudice,  if  we  could  perceive,  from  ,the  record, 
that  the  complainants  could,  in  another  suit,  pre- 
sent their  case  under  a  more  favourable  aspect. 
But  this  the  answer  of  Finley  will  not  permit  uh 
to  anticipate ;  for,  even  if  an  authenticated  copy 
of  Crawford's*  will  should  hereafter  be  offered 
for  probate,  and  admitted  to  record  in  the  State 
of  Ohio,  still,  the  title  to  be  derived  under  it 
could  not  be  permitted  to  overreach  the  legal  title 
of  this  defendant,  founded,  as  it  is,  upon  an  equi- 
table title,  acquired  banafide^  and  for  a  valuable 
consideration  paid,  which  purchase,  payment, 
and  acquisition  of  legal  title,  were  made  before 
he  had  either  legal  or  roDHtrnctive  notice  of  thr 
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will,  or  of  the  claim  of  the  daughters,  for  we  are 
all  of  opinion,  that  the  probate  of  the  will  in 
PennHyivania  cannot  be  considered  as  construe* 
tive  notice  to  any  person,  of  the  devise  of  the 
lands  in  controversy.  The  decree  of  the  Court 
below  must,  therefore*  be  affirmed  generally, 
with  costs. 


Devise/ 


Wright,  Plaintiff  in  Error,  v,  Denn,  rx  dtiu. 
Page,  Defendant  in  Error. 

J«  p.,  by  hit  last  will,  after  oertain  pecuniary  legacies,  devised  as  fol- 
lows :  **  Item,  I  give  and  bequeath  unto  my  loving  wife  M.,  all  the 
rut  qf  my'landi  and  ientmenlt  whatsoever,  whereof  I  ihall  die 
seised  in  possession,  retersaon^  or  remainder,  prwritUd  #Ac  has  no 
hwfvlis9u$*  Item,  I  give  and  bequeath  unto  M.,  my  beloved  wife, 
whom  I  likewise  constitute,  make,  and  ordain,  my  sole  executrix 
of  this  my  last  will  and  testament,  aU  and  nngular  my  UtHdi^  mes- 
suagti,  and  UnimenU^  hy  kerfrtdy  to  he  pasn$$€d  and  et^aytd/* 
Uc  **  and  I  make  my  loving  friend,  H.  J*,  executor  of  this- my  will, 
to  take  care,  and  see  the  same  performed,  according  to  my  true  in- 
rent  and  meaning,**  Itc.  The  testator  died  seised  without  issue, 
and,  after  the  death  of  the  testator^  his  wife  M.  married  one  6.  W.. 
by  whom  she  had  lawful  issue.  Hsfi,  that  she  took  an  estate  for 
life  only  under  the  will  of  her  husband,  J.  P. 

Where  there  are  no  words  of  limitation  to  a  devise,  the  general  rule 
of  law  1%,  that  the  devisee  takes  an  estate  for  life  only,  unless,  from 
the  language  there  used,  or  from  other  parts  of  the  will,  there  b  a 
plain  intention  to  give  a  larger  estate. 

To  make  a  pecuniary  legacy  a  charge  upon  lands  devised,  there  must 
be  express  words,  or  a  plain  implication  from  the  words  of  the 
wiU 
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ERROR  to  the  Circuit  Court  of  New-Jersey-  1825. 
This  was  m  acjon  of  ejectment  brought  in  the 
Court  below.  The  sole  question  arising  upon 
the  'state  of  facts  in  the  cause,  was  upon  the  con- 
struction  of  the  will  of  James  Page,  made  on  the 
15th  of  February,  1774.  By  that  will,  after  the 
usual  introductory  clause,  the  te9tator  proceeds 
as  follows :  **  Item,  1  give  and  bequeath  unto  my 
beloved  sister,  Rebecca,  100  pounds,  proclama- 
tion money,  to  bo  paid  in  four  years  aiter  my  de- 
cease. 

^'  Item,  I  give  and  bequeath  unto  my  beloved 
sister  Hannah,  the  Mm  of  50  pounds,  proclama- 
lion  money,  to  be  paid  when  she  is  of  age. 

''  Item,  i  give  and  bequeath  unto  my  sister, 
Abigail,  the  like  sum  of  50  pounds,  proclamation 
money,  to  be  paid  when  she  arrives  at  age. 

^'  Item,  I  give  and  bequeath  unto  my  loving 
wife  Mary,  all  the  rest  of  my  lands  and  tenements 
whatsoever,  whereof  I  shall  die  seised,  in  posses- 
sion, rev  ersion  or  remainder,  procrided-  she  lias  no 
latoftU  issue. 

''  Item,  1  give  and  bequeath  unto  Mary,  my  belov- 
ed wife,  whom  1  likewise  constitute,  moke,  and  or- 
dain, my  sole  executrix  of  this  my  last  will  and 
testament,  all  and  singular  my  lands,  mesiuages 
and  tenements  f  by  her  freely  to  be  possessed  and 
enjoyed;  and  I  do  hereby  utterly  disallow,  revoke, 
and  disannul,  all  and  every  other  former  testa- 
ments, wills,  legacies,  and  bequests,  by  me 
in  any  ways  before  named,  willed  and  bequeath- 
ed, ratifying  and  confirming  this,  and  no  other, 
to  be  my  last  will  and  tCRtament.    And  I  make 
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1825.  Hiy  loving  friend,  Henry  Jeans,  of  the  county  and 
province  aforesaid  mentioned,  executor  of  this 
my  will,  to  take  care  and  see  the  SHme  perform- 
edi  according  to  my  true  intent  and  meaning ;  and 
for  iiis  painB,"  (leaving  the  sentence  incomplete.) 
^  In  witness  whereof,*'  &c.  (in  the  common  form 
of  attestation.)  The  testator  was  seised  of  the  land 
in  controversy  at  the  timeiof  the  will,  and  died 
seised,  without  issue,  on  the  10th  day  of  October, 
1774,  leaving  his  wife  Mary,  the  devisee,  who,  af- 
terwards, married  one  George  Williamson,  by 
whoni  she  had  lawful  issue  still  living,  and  died 
in  the  year  1811,  The  lessor  of  the  plaintiff  is 
the  brother  of  the  testator,  and  his  only  heir  at 
law.  The  defendant  claims  title  to  the  premise 
as  a  purchaser  under  Mary,  the  wife  of  the  tes- 
tator. 

T^e  title  of  the  testator  to  the  premises  was 
derived  from  a  devise  in  the  will  of  his  father, 
John  Page,  dated  the  11th  of  November,  1773. 
That  will,  among*  other  things,  contained  the  fol- 
lowing clause :  ^^  Item,  I  give  and  devise  unto 
my  son  Jameq,  one  equal  half  part  of  my  land, 
(comprising  the  land  in  controversy,)  with  all  my 
plantation,  utensils,  Slc.  &c.  to  Aim,  his  hein 
and  'a$9ignSf  far  cver.^^  Ho  then  gives  the  otheY 
moiety  of  the  land  to  his  son  John,  to  himj  hi$ 
heirs  and  asiigns.  He  then  4[)equeaths  several 
legacies  to*  his  daughters,  Sarah  and  Mary,  and 
adds,  *'  Item,  1  give  and  bequeath  to  my  three 
daughters,  RAecca^  Hannah^  and  JbigaU^  Re- 
becca the  sum  of  50  pounds,  Hannah  and  Abi- 
gail the  sum  of  50  pibunds  each  of  them.    Like- 
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mu  it  i$  my  uiUy  that  my  son  James  do  pay  Han-  1825. 
nah  and  Abigail  the  said  sum  of  ffty  powndf 
eachf  when  they  conu  of  age.^^  He  then  con- 
cludes h's  will  by  appointing  an  executori  and 
revoking  all  former  wills,  &c. ;  and  died  soon  af- 
terwards. James  (the  son)  left  no  other  real  eS' 
tate  than  that  devised  to  him  by  this  will.  What 
personal  estate  he  or  his  father  left,  at  the  times 
of  their  decease,  was  not  found  in  the  case ;  and^ 
therefore^  it  did  not  appear  whether  or  not  it  was 
sufficient  to  pay  the  legacies  in  their  wills. 

The  Court  below  gave  judgment  for  the  lessor 
of.  the  plaintiff,  who  was  the  heir  at  law  of  the 
testator,  and  the  cause  was  brought,  by  writ  of 
error,  to  this  Court. 

Mr.  Woodf  for  the  plaintiff  in  error,  contend-   FA.siii- 
ed,  that^Maiy,  the  wife  of  the  testator,  took  a 
fee  simple  under  the  devise. 

It  was  admitted,  that  a  devise  of  land,  without 
any  technical  words  of  limitation,  or  explanatory 
words,  gives  only  an  estate  for  life.  But  the  in- 
tention of  the  testator  will  supersede  this  rule, 
and  is  the  polar  star  to  guide  in  the  construction 
of  wills.  The  local  legislature  were  so  impressed 
with  the  good  sense  of  this  principle,  that,  in 
1783,  a  few  years  after  the  m'aking  this  will,  they 
passed  a  statute,  declaring  that  a  devise  of  lands 
should  pass  a  fee,  unless  it  was  expressed  to  be 
for  life  only.  Courts  ought,  therefore,  to  be  libe- 
ral, in  considering  the  explanatory  words  and 
circumstances  relied  x>n,  to  show  an  intention  to 
devise,  the  fee ;  by  so  doing,  they  further  the  in- 
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1825.     tentioh  of  the  testator/    (froatcr  certainty  is  not 

^^MtkT  ^^^^"^^  ^y  ^  "g*^  ^^^^  by  }i  liberal  construction 

▼•        of  devises.    The  only  mode  of  arriving  at  cer- 

^^'     tainty  is,  by  admitting  a  general  devise  to  pass  a 

fee,  or  by  requiring  strict  technical  words  of  linii- 

tation*     The  notion  that  dei^cent  is  the  general 

rule,  and  devise  thn  exception,  is  more  specious 

than  solid.     They  are  both  distinct,  co-ordinate 

rules. 

He  would  first  examine  the  clauses  of  the  de- 
vise in  question  separately,  and  then .  consider 
their  combined  operation. 

The  words,  ^^  all  the  rest  of  my  lands  and  tene- 
ments, whatsoever,  whereof  I  shall  die  seised,  in 
possession,  reversion,  or  remainder,"  &c.  are 
sufficient  to  pass  a  fee.  The  words  restj  and  in 
reverrian  or  remainder,  ought  not  to  be  rejected, 
if  a  meaning  can  be  discovered  for  them.  The 
devise  of  all  the  rest  of  his  lands  to  his  wife, 
clearly  imports,  that  the  previous  pecuniary  lega- 
cies shall  be  a  charge  on  the  lands,  and' that  his 
wife  shall  be  entitled  to  whatever  interest  re- 
mains after  the  legacies  are  paid.  A  charge  on 
lands  may  be  implied  in  a  will.^  An  estate  tail 
in  lands  may  be  created  by  implication  from  a 
proviso ;""  a  fortiori,  a  charge  may  he  implied. 

a  RichardsoD  v.  Noyet,  2  Mutt.  Rep.  £»9.  Doe  v.  Rkbarcls, 
3  Ttrm  Hfp.  S59.  Wiibt'  Rep.  140.  Goodrightr.  Alien,  2  fT. 
B/.  1042. 

.    6  Smith  V.  Tiosall,  2  Saik.  685.    1  Tet.  Jr.  440.    Free,  in 
Ch.  430.    Alcock  V.  Sparhawk,  2  Fern.  229.    2  DalL  131. 

c  Chapman's  casc^  hver,  3.^3.    Ring  v.  Rumbal^  Cro.  Jac 
»49 


Digitized  by 


Google 


Denn. 


OF  THE  UNITED  STATES  209 

These  lands  were  already  charged  in  the  bands  1825. 
of  the  testator  with  the  payment  of  other  lega-  ""^^^f^ 
cies,  by  the  will  of  his  father,  John  P.,  and  which  ^  v. 
were  not  then  due.  The  clause  in  question  then 
is,  as  it  purports  to  be,  a  general  residuary  clause, 
in  which  the  testator  means  to  devise  all  his  re- 
maining interest  in  his  real  property.  He  could 
not  have  meant  the  rest  of  his  lands  by  way  of 
local  description,  for  he  had  devised  none  before ; 
bat  he  meant  all  the  remaining  interest  in  the 
lands  after  the  legacies  were  deducted.  Where- 
ver it  appears  that  the  testator  intended  to  de- 
vise all  his  interest  in  land,  a  fee  simple  passes. 
This  rule  applies  with  iif^creased  force  to  residua- 
ry clauses,  in  which  a  greater  latitude  of  con- 
struction is  allowed.^  Though  the  words  lands 
and  tenements  are  strictly  descriptive  of  locality, 
yet,  in  connexion  with  other  expressions,  espe^ 
cially  in  a  residbary  clause,  they  may  refer  to  the 
quantity  of  interest  or  estate.""  The  words,  in 
remainder  or  reversion,  aid  the  construction. 
Though  the  testator  mi^t  not  have  been  ac- 
quainted with  the  precise  technical  distinction 
between  them,  yet.  he  must  have  known  they 

a  Ltmbert's  lessee  v.  Paine,  3  CranckU  Rep.  97*  Sargeot  v. 
Towo,  10  Man.  Rep.  305. 

h  Lessee  of  Willis  ▼.  Bucker,  2  Binn.  464.  Laraben's  lessee  v. 
Paine,  3  Craneh^i  Rep.  129-  Hogan  v.  Jackson,  Cowp.  Rep. 
299.    Grayson  v.  Atkinson,  1  Wilt.  Rep.  333. 

c  Cooke  V.  Gerard,  1  Lrv.  Rep.  212*.  Ludeock  ▼•  Willows, 
Cariker^t  Rep.  30.  2  Venir.  Aep  283.  Wfieeler  v.  Waldron, 
>IBbi'«  Jlep.  28.  Chester  ▼.  Chester,  3  P.  Wm.  46.  Strode  r 
Rnssel,  2  Feth.  Rep.  621.   Rooke  v.  Rooke.  J6tW.  461. 

Vot;  X.  ?r 
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1825.  meant  an  estate  in  expectancy.  The  ease  of 
Norton  v.  Ladd^  is  very  analogous  to  the  pre- 
sent, and  shows  that  a  fee  was  intended. 

If  it  be  established,  that  the  testator  referred 
to  his  interest  or  estate  in  the  farm  in  ques- 
tion in  this  clause,  it  carries  all  his  interest, 
i.  e.  a  fee  simple,  because  it  is  residuary,  and  the 
language  is  broad  and  comprehensive  enough  for 
the  purpose. 

Again;  the  proviso,  ^^ provided  she  has  no 
lawful  issue,"  shows  an  intention  in  the  testator 
to  give  a  fee  to  his  wife.  This  is  a  condition 
precedent  to  take  effect  at  the  time  of  his  death ; 
(1.)  Because  the  terms  used  ordinarily  import  a 
condition  precedent.  Where  there  is  nothing  in 
the  nature  of  the  proviso,  or  in  respect  to  the 
time  of  its  performance,  to  show  that  a  condition 
subsequent  was  intended,  it  is  always  construed 
a  condition  precedent.  (2.)  All  the  circumstances 
of  the  case  show,  that  the  testator  intended  the 
condition  to  take  effect  at  his  death,  and  to 
be  precedent;  for  then  the  issue  the  devisee 
might  have,  would  be  his  own  child  and  heir. 
If  it  be  contended,  that  this  proviso  refers  to 
children  the  devisee  might  have  by  a  future  hus- 
band, the  testator  is  made  guilty  of  the  absur- 
dity of  intending,  that  if  his  wife  should  marry 
again,  she  might  retain  the  land,  but  if  she  should 
have  issue  by  such  marriage,  she  should  forfeit 
it;  The  devise  to  the  wife  in  this  case,  was  in- 
tended to  be  a  substitute  for  the  descent  to^e 
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lieir.  Whenever  a  devise  of  land  is  intended  as  1825. 
a  substitute  for  a  fee,  the  substituted  devise  is  a 
fee.'  A  Court  may  discover,  in  a  condition,  the 
effect  of  which  is,  in  a  certain  event,  to  defeat 
the  estate,  an  intent,  when  the  estate  actually 
vests,  to  enlarge  the  disposition  to  a  fee.  Thus, 
as  before  showia,  a  devise  may  be  enlarged  to  an 
estate  tail  by  the  terms  of  a  condition/ 

But,  to  leave  no  doubt  of  his  intention,  the 
testator,  in  the  pext  sentence,  gives  the  device 
his  land,  ''  to  be  by  her  fredy  po$$es$ed  and  en- 
joffkL^  He  drops  the  peculiar  phraseology  of  the 
former  clause,  and  takes  up  new  language,  mani- 
fea^y  for  the  purpose  of  enlarging  the  subject  of 
his  bounQr.  A  life  estate  is  susceptible  only  of 
a  partial  and  limited  enjojrment.  The  words 
<*  freely  to  be  enjoyed,"  have  been  held  sufficient 
to  carry  a  fee/  The  idea,  that  these  word?,  as 
used  in  the  present  case,  give  a  life  estate  di$^ 
fnmMaUe  far  woiU,  is  wholly  inadmissible.  It 
would  be  creating  a  state  of  things  which  would 
make  the  interest  of  the  tenant  at  variance  with 
the  permanent  improvement  of  the  soil,  and,  con- 
sequendy,  of  the  best  interests,  of  the  country. 
It  would  be  his  interest  to  commit  waste,  and  to 
destroy  the  property.  The  testatof  could  not 
have  meant  that  the  devisee  should  hold  the  lands 


s  Moon  V.  HoMOOMUi,  WUU^  lUf*  152.  Oreeo  ▼.  Armttead, 
flU.  65.    lU^elson  ▼.  Bockwith,  Cot.  leaf.  TM  157. 
h  Chopnan's  coot,  Djftr^  333.  .  Kiog  ▼.  Rombol,  Cro.  Jac* 


c  Lonocre  ▼•  Bligbt.  Coir/i.  332.     Willis  ¥.  Bucker.  S  Btityv 
1141.464. 
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1825.  HB  tenant  for  life,  dispui^isbable  for  waste  merely ; 
for  that  would  only  exempt  the  property  devised 
firom  one  kind  of  restriction,  when  be  manifestly 
contemplates  a  free  eiljojrment  generally,  without 
any  restriction  whatever.  The  free  enjojrment  is 
not  annexed  to  the  estate  devised,  but  to  the  land. 
It  is  the  land  which  is  to  be  freely  enjoyed  The 
estate  is  only  the  technical  medium  through  which 
that  free  enjojrment  is  secured,  and  the  Court 
will  see  that  the  devisee  takes  such  an  estate  as 
is  compatible  with  a  free  enjoyment. 

But,  even  supposing  these  different  clauses, 
taken  separately,  should  be  deemed  inadequate 
to  pass  a  fee,  yet,  taken  conjointly,  they  form  a 
body  of  evidence,  strong  and  conclusive,  to  show 
that  the  testator  intended  to  devise  his  entire  in- 
^terest  in  the  lands.  It  is  impossible  to  suppose 
that  a  plain  man  would  have  used  such  phraseo- 
logy merely  to  give  his  farm  to  his  wife  for  her 
life.  All  the  clauses  may  be  taken  together,  and 
receive  their  full,  combined  effect.  Juncta  vor 
lent. 

Mr.  Wdf$ter  and  Mr.  Coar,  contra,  contended, 
that  under  the  will  of  James  P.,  nothing  more 
passed  to  the  devisee  than  an  estate  for  life.  The 
plaintiff  below  claimed  as  heir  at  law.  The  title 
was,  prima  facie,  in  him.  It  was  admitted  on  all 
hands,  that  the  devise  contains  no  words  of  limi- 
tation sufficient  to  pass  the  inheritance.  It  is  a 
general  rule,  that  in  order  to  create  an  estate  in 

tt  Frogmorton  v.  Holliday,  I  H.  Bl  54'* 
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fee,  words  of  inheritance,  as  '<  beirs,^^  must  be  1825. 
employed.  Wberever  an  estate  is  granted,  either 
specifically  for  the  life  of  the  grantee,  or  without 
any  limitation,  the  legal  presumption  is,  that  the 
design  was  to  create  an  estate  for  life  only.  In 
wiUs  a  greater  latitude  has  been  allowed.  The 
intention  of  the  testator,  expressed  in  clear,  un- 
ambiguous terms,  will  carry  the  fee.  Bui  the 
rules  of  conveyance'  at  common  law  still  operate, 
although  not  so  rigorously,  even  in  regard  to 
wilts ;  and,  before  the  heir  can  be  disinherited, 
there  must  be,  not  merely  an  intention,  but  an  in- 
tention legally  perceptible,  in  an  instrument  le- 
gally executed.  The'  only  difference  between 
wills  and  deeds  is,  that  in  the  latter,  certain  spe- 
cific technical  terms  are  essential ;  in  the  other, 
any  words  legally  indicating  the  clear  intention  of 
the  testator,  are  sufiici^nt. 

The  intent  must  be  clearly  expressed,  for  it  is 
a  fundamental  rule  in  the  construction  of  wiHs, 
that  the  heir  cannot  be  disinherited  without  "mx^ 
press  words,  or  necessary  implication.  This  in- 
tention must  also  be  expressed  in  language  at 
least  quari  technical;  for  it  is  perfectly  immate- 
rial how  .plain  it  may  be,  that  the  design  of 
the  testator  was  to  pass  a  larger  estate,  unless 
that  intention  be  manifest  to  the  legal,  eye.^ 

Aa  the  construction  now  contended  for  by  the 
plaintiff  in  error  would  disinherit  the  heir  at  law^ 

a  Cro.  Car.  368.    2  Bl.  lUp.  889.    2  JBdi.^*  Pti//.247. 
D^ugh  7S6.    Cot0p.  235. 
h  1   CoMTi.  355.^  •''  r.«.35p.    ^Bo$.irPmU.^49 
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1825.  and  vest  the  inheritance  .in  a  stranger,  it  is  incum* 
bent  upon  him  to  establish  one  or  the  other  of 
t|iese  two  propositions : 

1.  .That  there  are  express  words  creating  am 
estate  in  fee  in  the  devised,  (which  is  not  pretend- 
ed, and  which,  if  actually  existinir«  would  pre- 
clude all  argument,)  or, 

2.  An  intent,  so  clearly  expressed  as  to  reqmre, 
by  necessary  implication,  that  such  an  estate 
should  pass* 

The  circumstance,  that  no  words  exist  in  thi» 
will,  which,  by  their  intrinsic  force,  carry  any 
larger  estate  than  for  life,  raises  alegid  presump- 
tion, that  no  larger  interest  was  intended. to  pass. 
If  the  testator  had  designed  the  heirs  or  issue  of 
his  wife  as  Jie  objects  of  his  bounty,  some  lan- 
guage indicating  such  an  intention  would  have 
been  used.  If,  in  addition  to  this  negative  cir« 
cumstance,  we  find  that  tliese  .persons  in  that  t^a- 
pacity  were  present  to  the  mind  of  the  testator, 
and  yet  are  not  made  objects  of  his  bounty,  it 
superadds  a  positive  weight  to  the  legal  presump- 
tion that  they  were  not  designed  to  be.  so,  and 
that  their  omission  was  not  merely  accidentalr 

There  being,  then,  no  express  words  carrying 
the  fee,  let  lis  examine  those  particular  expres- 
sions which  are  relied  upoii  to  show  the  actual 
intent  that  the  fee  should  pass.  These  words 
are,  (1.)  ^^  All  the  reH  of  my  lands  and  tene- 
ments ;*'  (2.)  The  words  "  reversion  or  remain- 
der;" (3.)  The  words  ^'  freely  to  be  possessed 
and  enjoyed." 

1.  As  to  the  wo'*ds.  ^^  all  the  reit  of  my  lands 
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and  tenements."  One  of  the  earliest  cases  in  1825. 
which  the  effect  of  similar  words  came  under  ^•^JJS^ 
consideration,  was  that  of  Wilkinson  v.  Mary-  ^f. 
land.'  There,  A.  being  *  seised  of  divers  lands 
in  A.,  B.  and  C,  the  lands  in  C.  being  in  him  by 
mortgage  forfeited,  devised  the  lands  in  A.  and  B. 
to  several  persons,  and  then  devised  *^  all  the  rat 
of  the  goods,  chattels,  leases,  estates,  and  mort* 
gages,  whereof  he  was  possessed,"  to  his  wife, 
after  his  debts  and  legacies  paid,  madd  his  wife 
executrix,  and  died.  The  question  was,  whether 
the  fee  passed  to  the  wife  by  this  devise  ;  and  it 
was  Jield,  that  an  estate  for  life  only  passed*  In 
that  case,  there  wer^  several  circumstances  ren- 
dering it  stronger  in  favour  of  a  fee  than  the  pre- 
sent. (1.)  There  was  a  previous  clause  devising 
part  of  the  property,  and  there  was,  therefore, 
an  antecedent  to  which  the  word  rest  could  relate. 
Here  there  is  no  such  prior  clause,  and  the  word . 
rest  is  senseless,  or  the  testator  attaches  to  it  his 
own  peculiar  signification.  (2.)  The  devise  of 
the  real  property  is  there  in  ..the  same  clause 
which  contains  a  bequest  of  the  personalty ;  and, 
therefore,  the  inference  as  to  the  testator's  inten- 
tion was  irresistible,  that  he  designed  to  give  the 
saine  interest,  i.  e.  an  absolute  interest,  in  all  the 
subjects  of  the  devise.  (3.)  In  the  case  cited,, 
the  word  estate  is  employed  as  the  descriptive 
term,  which  is  a  word  firequently  held  sufficient 
of  itself,  proptio  vigore^  to  carry  a  fee. 

a  Cf.  Car.  44Z.  329, 
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18S5         Th^'case  of  Canning  v.  Canning,'  is  very 


^p^^  similar  to  the  present.  There  the  words  of  the 
?.       will  were,  **  All  the  rat,  vendue,  and  remainder, 

^"'^*  or  my  messuagesi  lands,  or  hereditaments,  Slc. 
after  my  ju6t  debts,  legacies,  and  funeral  expenses 
first  paid,  I  give  to  my  executors  in  trust  for  my 
daughters."  It  wias  adjudged,  that  the  executors 
took  only  an  estate  for  life ;  and,  notwithstanding 
the  general  character  of  Moeehf,  as  an  inaccurate 
reporter,  this  case  has  been  frequently  recog- 
nised as  law/  This  is  evidently  a  much  stronger 
case  than  the  one  now  before  the  Court.  (1.)  It 
is  properly  a  residuary  devise ;  this  is  not.  (2.)  It 
contained  the  term  hereditamenU,  emphatically 
embracing  the  inheritance,  according  to  the  opi- 
nion of  many  eminent  laivyers.  (3.)  The  estate 
was  devised  ''  after  debts,  legacies,  and  funeral 
expenses  first  paid."  Yet,  under  all  these  cir- 
cumstances, it  was  held^  that  the  words  ''  rest, 
residue,  «and  remainder  of  my  messuages,  lands, 
or  hereditaments,"  so  much  stronger  and  more 
comprehensive  that  those  of  the  prelsent  testator, 
were  merely,  descriptive.  The  ground  of  that 
determination  was,  that  the  words  reet,  reeidue, 
and  remamder,  being  unaccompanied  by  any 
words  of  limitation,  could  not  operate  on  the  in- 
heritance.' This  applies,  with  at  least  equal 
force,  to  the  present  case^  InPeUon  v.  Bamkef 
where  one  devised  to  his  wife  for  life,  and  the 

a  Mo9efy,t40. 

b  2  Bob.  ^PuU.  251. 

e  2  Bot.  t  P^  2^1-'  P«r  Mtcdoimlcl,  C.  B. 
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reverriwi  to  A.  and  B.,  to  be  equtdl]^  divided,  &c«  1825* ' 
it  was  decreed^that  they  were  tenants  in  com-'^J^JJ^I^ 
mon  for  life  only.  That  case,  and  the  one  r^  >» 
ferred  to  by  Sergeant  Majmard,  were  stronger  ^^^ 
than  the  present^  since  the  freehold  hav- 
ing been  already  disposed  of,  it  mi^ht  have' 
been  plausibly  argued,  that  the  term  ireversion 
there  used,  ez  vi  termini^  necessarily  included  the 
inheritance.  In  ^is  case  no  such  argument 
would  apply,  the  word  reit  being  without  an  an-r 
tecedent,  and  being  a  term  more  appropriate,  as 
descriptive  of  the  subject  than  of  the  quantity  of 
interest.  In  Doe  v.  Richards,*  where,  after  be- 
queathing a-  certain  leasehold  estate,  the  testa^ 
tor  devised  **  all  the  rest,  residue,  and  remainder 
of  my  messuages,  lands,  tenements,  heredita- 
ments, goods,  chattels,  and  personal  estate  what- 
soQjrer,''  the  Court  held,  that  these  words  welre 
not  sufficient  to  carry  the  fee.  The  property 
thus  devised  being,  however,  made  subject 
to  a  charge,  this  circumstance  was  held  sufficient, 
although  the  propriety  of  that  part  of  the  deci- 
sion seems  to  have  been  questioned.^  But  the 
authority  of  the  case,  so  far  as  it  determines  that 
these  words  were  insufficient,  of  themsielveB,  to 
pass  the  fee,  has  never  been  controverted.  In 
that  case,  the  clause  was  properly  a  reversipnary 
clause,  a  previous  devise  having  been  m^e,  leav- 
ing a  reversionary  interest  to  be  disposed  of. 
There  alsa  the  word  hweditament  was  used; 
neither  of  which  circumstances  exist 'here* 


a  $prmRep.Sb6.  b  5 B09. ^ PuU. S49. 
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182^i  The  next  case  18  that  of  Den  v.  Moor^^  which 
^^^y^  deserves  the  more  weight  as  an  authority,  G|b- 
▼•^  cause  a  second  action  was  afterwards  brought  on 
the  same  title;  the  judgment  rendered  in  the 
K.  B.  reversed  in  the  Exchequer  f  and  that  judg- 
ment afterwards  reversed  in  the  House  of  Lords, 
tmd  the  original  judgment  in  the  K.  B.  a&rm- 
ed/  It  may,  therefore,  be  presumed  to  have 
been  thoroughly  examined  and  considered.  In 
that  case,  the  testator  having  first  devised  a  life 
interest  in  a  copyhold  messuage,  then  uses  these 
words :  *'  all  the  rest  of  my  lands,  tenements 
and  hereditaments,  either  freehold  or  copyhold, 
whatsoever  and  wheresoever,  my  goods,  chattels, 
and  personal  estate,  of  what  nature  or  kind  soe- 
ver, after  payment  of  my  just  debts  and  funeral 
expenses,  I  give,  devise,  and  bequeath  the  saoie 
unto  my  wife  S.  C,  and  I  do  hereby  nominate 
and  appoint  her,  my  said  wife,  sole  execttrix  of 
this  my  will."  In  delivering  the  opinion  of  the 
twelve  judges,  Macdonald,  C  B.  states  the  ques- 
tion arising  under  that  will  to  be»  '*  Whether 
the  words  are  materially  distinguishable  from 
those  used  in  x>ther  wills,  and  which  have  b^en 
Uald  not  to  denote  an  intention  so  expressed  by 
the  testator,  as  to  enlarge  that  which  would, 
otherwise,  be  an  estate  for  life  only,  into  a  fee  r" 
He  then  states^  that  this  would  depend  upon  the 
eflecft  of  the  word  rest^  of  the  word  hereditamenU, 
and  of  the  provision  ^^  after  payment  of  my  just 

fi  3  Term  Rep.  $58.  6  1  Bot.  ^  fuU.fil}^ 
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debts  and  funeral,  expenses;'-  He  consideip  1825. 
Canning  v.  Cannings  as  decisive  of  the  question 
on  th6  two  first  words.  These  two. cases  puistt 
therefore,  be  considered  as  decisive  inleettling 
the  construction  to  be  given  to  this  part  of  the 
present  will;  in  which  the. phraseology  used  is 
still  less  indicative  of  an  intent  to  pass  the  inhe- 
ritance. The  word  hereditamenUf  found  therei 
is  wanting  here;  a  word  which,  in  LydeottY. 
Willows,  Powell,  J.  considered  as  sufficient  to 
•carry  the  feoi  jnd  thb  opinion  was  unanimously 
confirmed  in  He  Exchequer  Chamber.*  So,  also. 
Lord  Holt  considered  it  as  sufficient  to  pass  the 
fee,  in  Smith  v.  Tindalf  and  in  Frogmorton  v. 
Wright,  Lord  C.  J.  De  Grey  held  it  might  have 
that  operation."" 

Notwithstanding  these  decisions,  however,  the 
law,  as  recognised  in  Canning  v.  Co^nning,  is 
considered  as  settled  in  Westminster  Hall,  and 
the  word  heredUammU  is  n0W  held  insufficient 
to  pass  the  fee. 

The  case  of  Markant  v.  Twisden*  is,  in  ma- 
ny respects,  analogous  to  that  now  before  the 
Court.  A.^  having  settled  all  his  freeholds  on  his 
wife  for  life,  as  a  jointure,  bequeath'^d  several 
legacies,  and  then  says,  '^  all  the.  rest  and  residue 
of  my  estate,  real  and  personal,  I  give  to  my  wife, 
whom  I  make  sole  executrix."  Held,  that  the 
reversion  of  the  jointure  lands  did  pot  pass,  but 
the  personal  estate  only.    The  reason  assigned 

o  S  Ventr,  lUp.  28.  h  11  Moi.  Hep.  103. 
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1Q8S.    appean  decisive  of  the  present  question,  ''  for, 
as  the  testator,  devised  no  real  estate,  there  could 
be  no  residue."    So,  in  the  present  case^  the 
whole  effect  of  the  words*  rest,  remainder y  and 
reeemofiy  (if  it  should  be  thought  that  in  them- 
selves thejr  have  any  to  denote  an  estate  larger 
than  one  for  life,)  is  destroyed :  (1.)  By  the  cir- 
cumstance that  there  was  no  previous  disposi- 
tion of  any  real  estate  in  the  will,  and  therefore 
this  is  not  a  residuary  clause.    (2.)  By  the  cir- 
eumstanee  that  the  testator  was  seized  of  no 
estate  tsk  reversion  or  remainder,  which  could 
pass  under  these  words,  and  therefore  they  are 
wbolfy  inoperative.    (3.)  It  is  perfectly  manifest, 
that  the. words  in  question  were  used  simply  as 
descriptive  of  the  subject  matter,  and  not  of  the 
interest  in  that  subject  matter.    In  this  view  the 
case  has  a  strong  resemblance  to  Pettitoard  v. 
Pretcotf/ where  the  testator  devised  as  follows: 
*<  I  give,  to  It.  P.  my  copyhold  estate  at  P.,  con- 
sisting of  three  tenements,  and  now  under  lease 
to  A.  B."    The  Master  of  the  Rolls,  after  show- 
ing, from  a  variety  of  adjudged  casesj  that  the 
word. utate  is  sufficient  to  carry  the  fee  in  gene- 
jal,  yet  decides  that  the  devisee  took  only  a  life 
interest,  on  the  ground  that  the  testator,  by  the 
.word  in  that  case,  did  not  mean  to  speak  of  the 
quantity  of  the  legal  interest,  but  merely  of  the 
e^rpui  or  subject  in  the  dispositiohi 

As  corroborating  the'construction  of  the  words 
neeereian  and  renuxindeVf  now  insisted  on.  it  mav 
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be  observed,  in  the  Statute  of  Wills  of  the  S2d    1825. 
Hen.  yill.  c.  1.  it  was  enacted, "  that  all  and  every  ""^f^jff 
person  and  persons  hating  manors,  lands,  tene-     ^ 
ments,  or  hereditaments,  majr  give  and  dispose 
of  them,"  &c.    Afterwards,  the  stai.  34  and  35 
Hen.  Yin.  c.  5.  entitled,  *^  An  act  for  the  expla- 
nation of  wills,"  was  passed.    This  statute  re- 
cites, that  several  doubts,  questions,  and  ambi- 
guities, had  arisen  upon  the  previous  statute,  and 
enacts,  that  ^'  all  and  singular,  persons  having  a 
sole  estate,  or  interest  in  fee  simple,  &c.  of  or  in 
any  manors,  lands,  tenements,  rents,  or  other  he- 
reditaments, in  possession,  reversion,  remainder, 
&c.  shall  have  full  and  free  liber^  to  give,  dis- 
pose, will,"  &c.    In  the  first  statute,  it  seemed 
to  be  thought,  that  the  language  implied  a  pre-' 
sent  vested  estate  in  the  devisor,  in  order  to  give 
validity  to  this  form  of  disposition.    The  ambi- 
guity was  riemoved  by  the  second  statute,  which 
gave  the  right,  whether  the  par^  was  seised  in 
possession  or  in  expectancy.    The  statute,  then, 
authorizes  a  testator  to  devise  an  estate  in  which 
he  has  no.  present,  but  only  a  reversionary  inte- 
rest; but  the  same  language  must  be  used  to 
carry  the  fee,  as  if  the  estate  were  in  possession. 
The  subjects  capable  of  being  devised  are  en- 
larged) but  the  form  of  the  instrumient  is  not«al- 
tered.    A  reversionary  interest,  like  a  possessory 
interest,  may^be  for  life,  for  years,  in  tail,  or  in 
fee ;  and  it  is  equally  important,  that  these  differ- 
ent quantities-  of  interest  should  be  designated 
bv  the.will,  in  the  one  case,  aa  in  the  others  The 
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1825.  case  of  Ager  v.  Pooler'  shows  this  construction 
to  be  correct;  and  PeUon  y.  Bankt^  is  to, the 
same  eflbct.  Both  of  these  cases  are  stronger 
than  the  present^  for  in  each  of  them  the  testa- 
tor had  such  a  future  interest  as  he  described. 

As  to  the  words  **  provided  she  has  no  lawful 
issue,'*  the  argument  on  the  other  side  is,  that 
they  imply  a  condition  precedent.  To  this  it  is 
answered,  (1.)  That  if  a  condition  precedent  to 
the  Testing  of  any  estate  in  the  wife,  the  proviso 
would  be  entirely  at  variance  with  the  whole  de- 
sign of  the  testator.  He  evidently  intended  an 
immediate  interest  to  pass  to  the  wife,  which 
could  not  take  place,  if  the  fact  that  she  should 
have  no  lawful  issue  is  to  be  a  condition  prece- 
dent.. That  could  only  be  ascertained  by  her 
dying  without  issue.  (2.)  If  it  be  a  condition 
precedent,  she  took  no  estate,  because  she,  in 
point  of  fact,  had  lawful  issue.  To  obviate  these 
conclusions,  an  interpdlation  is  made  in  the  will, 
and  the  testator  is  presumed  to  have  said,  lawful 
issue  by  himself.  The  answer  is;  that  such  a 
presumption  is  not.  warranted  by  the  language 
employed.  The  case,  of  NorUm  v.  Ladd^  turns 
iq>on  the  extent  to  be  given  to  the  expression 
*^  whole  remainder,''  after  a  disposition  of  a  life 
estate  in  all  the  lands,  and  the  interest  of  an  heir 
at  law  was  not  involved.  Iiomberfi  le$$ee  v. 
PainCf  turns  upon  the  meaning  to  be  attached' to 
the  word  e^tote.    Wheeler  y.  FFa/<froi»  is  deprived 
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of  much  of  its  authority  by  a  remfgrk  made  in  a    1835* 
note  to  Chester  V.  Chester.'  ^^rnS^ 

Aa  to  the>j9econd  clause  of  the  wiU^  which  con-  ▼• 
tains  the  words,  ^<  to  be  by  her  freely  possessed 
and  enjoyed,"  the  legal  signification  of  this 
phraseology  has  been  frequently  settled*  In 
Loveacr-is  v.  Blight  is  a  clause  to  this  effect : 
'^  Item,  to  my  two  sons,  T.  M.  and  R.  M.,  whom 
I  make  and  ordain  my  sole  executors,  all  my 
lands  and  tenements  freely  to  be  possessed  and 
enjoyed  alike."  In  this  case  there  were,  (t.)  In- 
troductory words,  which  Lord  Mansfield  always 
CQnnderedas  entitled  to  much  weight.  (2.)  There 
was  a  charge,  and  he  thought  it  but  reasonable 
to  infer  an  intention  to  pass  a  fee,  Because  that 
alone  would  enable  the  devisees  to  comply  with 
the  testator's  direction9  fully  and  completely. 
(9.)Fredy  to  be  enjoyed^  he  considered,  in  that  case, 
as  meaning  absolutely,  because,  having  charged 
the  estate,  it  could  not  mean  free  from  encum- 
brances. None  of  these  circumstances  exist 
here,  and,  therefore,  the  case  is  not  analogous, 
and  cannot  warrant  the  same  construction.  The 
case  of  Chodright  v.  Barrofh''  more  nearly  re- 
sembles the  case  before  the  Court.  There,  after 
the  introductory  words  **  as  touching  my  worldly 
estate,"  the  testator  devised  to  B.,  whom  he 
made  his  executrix,  *'  all  and  singular  his  lands, 
messuages,  an4  tenements,  by  her  freely  to  be 
possessed  and  enjoyed."  These  are  the  identi- 
cal words  here  employed,  and  no  other  distinc- 
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1826.  tion  eiists  between  the  cases,  than  that  .here  are 
no  introductory  words,  (sometimes  so  important,) 
yet  the  Court  h^ldthat  the  fee  did  not  pass. 

The  only  other  ground  on  which  it  can  be  pre^ 
sttmed  that  the  testator  intended  a  fee,  is  the  cir* 
cumstance  that  this  devise  is  after  certain  lega- 
cies ;  and  it  is  said; that  *^  all  the  rest,"  Slc.  means, 
that  the  devisee  was  to  take  the  real  estate  sub- 
ject to  the  payment^  of  these  legacies.  Admit- 
ting, that  wherever  the  testator  employs  language 
of  an  indefinite  kind,  prescribing  no  limits  to  the 
estate  devised,  and  burthens  th§  devisee  with  a 
gross,  but  certlun  charge,  that  the  fee  will  pass, 
that  rule  of  construction  is  mapplicable  hero,  be* 
cause,  (1.)  There  is  no  disposition  of  the  per- 
sonal estate,  the  appropriate  fund  for  the  pay- . 
ment  of  legacies.  (2.)  There  is,  at  most,  only 
an  implied  charge  upon  the  red'  estate ;  and  it 
seems  unreasonable  to  require  the  Court  to  imply 
a  charge,  for  no  other  purpose  than  to  furnish 
a  ground  for  raising  another  implication  still 
more  serious. 

Admitting  the  verbal  construction  of  the  oppo- 
site counsel,  to  be  correct,  the  case  of  Jackion  v. 
JEfarm'.is  decisive  against  the  conclusion  they 
would  infer  from  it.  If  a  charge  at  all,  it  is  a 
contingent  charge.  The  personal  property  is  ap- 
plicable in  the  first  instance,  and  there  is. only  a 
possibility  tha'.  it  will  prove  insufficient.  A  con- 
tingent charge  is  not  sufficient  to  carry  a  fee. 
Besides,  supposing  the  whole  of  these  legacies^ 

a  ^  JoknM.  Rep.  14' 
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;o  be  payable  put  of  the  real  estate,  the  co^clu<-  1925. 
sion  contended  for  would  not  tesult.  Theiiile 
of  law  is,  that  where  the  charge  is  upon  the  es- 
tate,  and  not  upon  the  person  .of  the  devisee  in 
respect  of  the  estate,  no  fee  passes  by  in^lica- 
tion/  So  much  of  the  estate  as  is  sufficient  to- 
raise  the  sum  required,  is  notgiveii  to  the  devisee 
at  all.  The  residue  is  devised  perfectly  unfet- 
tered. Canning  v.  Cannings  Den  v.  MoorCj  and 
Den  V.  Allen,  were  all  cases  in  which  the  real 
estate  was  given  after  payment  of  debts,  &c.  and 
yet  held  not  a  fee. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Mard^nA. 
Court,  and,  after  stating  the  case,  Iproceeded  as 
follows : 

The  principal  question  arising  in  this  ctte  is, 
what  estate  Mary,  the  wife  of  James  Page,  took 
under  his  wi}l ;  whether  an  estate  for  life,  or  in 
fee.  If  the  former,  then  the  judgment  of  the 
Circuit  Court  is  to  be  affirmed ;  if  the  latter, 
then  it  is  to  be  reversed. 

Some  reliance  has  been  placed  upon  the  ^^jj^^^^^ 
of  John  Page,  the  father,  to  show  the  predica-  f«t>^  2foHt 
ment  of  the  land  in  the  possession  of  his  sonconftructionof 
James,  and  thence  to  draw  md  in  the  construe-  jameiV 
tionof  the  will  of  the  latter.     Without  doubt, 
James  took  a  fee  in  the  moiety  devised  to  him  by 
his  father,  (which  includes  the  land  in-contro^ 
versy,)  for  it  is  given  ^*  to  him,  his  heirs  and  as- 

a  Jacksou  v.  Bull,  10  Johns.  Eip.  i48.  Den  r.  AJleo,  S  T^rm 
Rep.  497^    MersooT.BIackmore,^^#i.S41.  ' 
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1825.    signs-"    But,  it  is  argued,  that  the  land  came 
N^%^^  into  his  hands  charged  with  the  legacies  payable 
,f      to  his  sisters  Hannah  and  Abigieiili  and  as  these 
^"°'     legacies  were  not  payable  until  they  came  of  age, 
they  remained  a  charge  upon  the  land  in  the  hands 
of  James  at  his  death.    Whether  the  sisters 
Were  of  age  at  his  death  or  not,  or  had  received 
their  legacies  or  not,  does  not  appear  from  the 
statement  of  facts,  and  nothing  can  be  presumed 
To  nMke«  either  way.    But  what  is  there  to  show  that 
•bit  uptn  land  these  Icgacies  were  a  charge  on  the  land  f    The 
nw%T  i*  ex'  direction  in  the  will  is,  that  **  James  do  pay 
or^rfaiT^i^  Hannah  and  Abigail  the  said  sum  of  50  pounds 
Jhl^*uIISi/^Jf  ^sch  when  they  come  of  age ;''  but  it  is  not  said 
^  '''"•       or  implied  any  where  in  the  will,  that  these  lega- 
cies shall  be  a  charge  on  the  land.     The  direction 
is  personal,  and  must  be  a  charge  on  the  person 
only,  unless  it  can  be^hown,  from  other  parts  of 
the  willj  that  the  testator  intended  a  charge  on 
the  land.    A  testator  may  devise  lands  with  a 
view  to  legacies,  and  make  them  a  charge  on  the 
land,  6r  on  the  person  of  the  devisee,  or  on 
both  ;*  and  whether  a  particular  legacy  be  in 
either  predicament,  must  depend  upon  the  lan^ 
guage  of  the  will.    In  the  large  class  of  cases 
which  have  been  decided  on  this  subject,  and 
which  has  principally  arisen  from  questions  re- 
spectUig  the  quantity  of  the  estate  taken  by  the 
devisee,  the  ground  assumed  has  been,  that  the 
will  must  speak  expressly,  or  by  fair  implication^ 

a  BeeBde,ex  d^m.  Pettr,  v.  Dt;,,  3  M.  ^  S.  MS.    5  Batet 
ilqi.87.    4JEatl'fi{q^495. 
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that  the  testator  intends  the  legacies  to  be  a    1825. 
charge  on  the  land.    WheOi  therefore,  thetes-  ^^^JJJjJ?*^ 
tator  orders  legacies  to  be  paid  oii<  ^  his  laiid|S|       ▼• . 
or  where,  ntbject  to  legacies,  or  4/%er  payment  of    ^"^ 
legacies,  he  devises  his  lands,  Courts  have  held 
the  land  charged  with  the.  legacies  upon  the  maiii* 
fest  intention  of  the  testator.     But  here  there 
is  no  such  language.    There  is  no  direction  that 
the  devisee  shall  pay  the  legacies  out  of,  the 
land.    The  charge  is  personal ;  and  the  o«re  faHs 
directly  within  the  authority  of  Reeves  v.  Oawer^ 
'mil  M6d.IUp.^%. 

We  may,  then,  proceed  to  the  consideration  of 
the  will  of  James  Page,  inasmuch  as  that  of  his 
father  affords  no  light  to  guide  us  in  the  construc- 
tion. The  grounds  mainly  relied  on  to  establish 
that  Mary,  the  wife  of  the  testator,  took  a  fee, 
are,  that  the  legacies  given  to  his  sisters  are  a 
charge  on  his  real  'estate  in  the  hands  of  his 
widow ;  that  aU  the  rest  of  his  **  lands  and  tene-  ''- 

ments,"  in  possession,  reversion;  or  remainder^ 
are  given ;  that  the  devise  is  subject  to  the  pro- 
viso, ^'  that  /»he  has  no  lawful  issue,"  which  is 
not  a  condition  merely,  but  a. substitution  for  an' 
estate  intended  for  his  children;  and,  finally,  that 
the  lands,  &c.  are  devised  to  hefr  ^*  freely  to  be 
possessed  and  enjoyed,"  which  wordfi.  are  best 
satisfied  upon  the  supposition  of  a  fee. 

Before  proceeding  to  the  particular  examina-   Gemniruit 
tipn  of  the.  legal  effect  of  these  different  clauses  Hl^ordTwiu^''*^ 
in  the  will,  if.  is  necessary  to  state,  that,  where '^*^^' 
there'  are  no  words  of  limitation  to  a  devise,  the 
general  rule  of  law  is,  that  the  devisee  takes  an 
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1825*    estate  for  life  only,  uiileM,  from  the  language 
^"^T^?^  there  used,  or  from  other  parts  of  the  will,  there 
?.       is  a  plain  intention  to  give  a  larger  estate.    We 
-  °'     say  a  plain  intention,  because,  if  it  be  doubtful 
or  conjectural  upon  the  terms  of  the  will,  or  if 
full  legal  effect  can  be  given  to  the  language  with- 
out such  an  estate,  the  general  rule  prevails.    It 
is  not  sufiScient  that  the  Court  may  entertain  a 
private  belief  that  the  testator  intended  a  fee ;  it 
must  see  that  he  has  expressed  that  intention 
with  reasonable  certainty  on  the  face  of  his  will. 
For  the  law  will  not  suffer  the  heir  to  be  disia* 
herited  upon  conjecture.    He  is  favoured  by  its 
policy ;  and  though  the  testator  may  disinherit 
him,  yet  the  law  will  execute  that  intention  only 
when  it  is  put  in  a  clear  and  unambiguous  shape. 
An  inuo-     In  the  present  case,  there  is  no  introductory 
•howing  ail  in 'clause  iu  the  will,  expressing  an  intention  to  dis- 
i^^^'or  Impose  of  the  whole  of  the  testator's  estate.    Nor 
Ssuu>r's  es^is  it  admitted,  that,  such  a  clause,  if  it  were  in- 
Ituu:h^^"Mrif  ^rt^d»  would  so  far  attach  itself  to  a  subsequent 
qMnrd«fw1i^''^^*^8  clause,  as  per  se  to  enlarge  the  latter  to 
ti*r3iriw  tX*  ^®^»   where  the  words  would   not  ordinarily 
Utter  to  A  fee.  import  it.    Such  a  doctrine  would  be  repugnant 
to  the  modern  as  well  as  ancient  authorities.  The 
cases  of  FrogmarUm  v.  Wright,  (2  W.  Bl.  889. ; 
Right  V.  Sidebottom,  (Daugl.  759.)    ChUd  v. 
Wright,  (8  D.  Sf  E.  64.)   Dmn  v.   Gaskin, 
{Cawper,  657.)  Doe  v.  Allen,  (S' D.  Sf  E.  497.) 
imd  JUersan  v.  BlcLcjkmi&re,  (2  Atk.  341.)  are  full 
to  the  point.    The^most  that  can  be  said  is,  that 
where  the  words  of  the  devise  admit  of  passing 
a  greater  interest  than  for  life.  Courts  will  lay 
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hold  of  the  introductory  clause,  to  aBpiet  them    1825. 
in  ascertaining  the  intention.    The  case  of  Ho-    wri^ 
gan  r.  JachoUy  (Cowpery  297.)  admits  this  doc-     ^^ 
trine.    That  case  itself  did  not  turn  upon  the 
effect  of  the  introductory  clause,  but  upon  the 
other  words  of  the  will,  which  were  thought  suffi- 
cient to  carry  the  fee,  particularly  the  words, 
^'  all  my  effecUy  both  real  and  personal.'*    The 
case  of  Oratfion  v.  Atkinson^  (1  Wils.  Rqf^.  333.) 
admits  of  the  same  explanation;  and,  besides, 
the  inheritance  was  there  charged  with  debts  and 
legacies. 

There  is  no  doubt,  that  a  charge  on  lands  may  a  charge 
be  created  by  implication,  as  well  as  by  an  ex- cannot  be  cn- 
press  clause  in  a  will.  But  then  the  implication  c^onf  T^tm 
must  be  clear  upon  the  words.  Where  is  there  H^n  \%  ptaiir* 
any  such  implication  in  the  present  will?  The 
testator  has.not  disposed  of  the  whole  of  his  per- 
fiTonal  estate,  which  is  the  natural  fund  for  the 
payment  of  lagacijs ;  non  camtaty  how  much  or 
how  little  he  left.  For  aught  that  appears,  the 
personal  estate  may  greatly  have  exceeded  all 
the  legacies ;  and  if  it  did  not,  that  would  be  no 
sufficient  reason  to  charge  them  on  the  land.  It 
is  not  a  sound  interprejtation  of  a  will,  to  construe 
charges  which  ordinarily  belong  to  the  person- 
alty, to  be  charges  on  the  realty,  simply  because 
the  original  fund  is  insufficient.  The  charge 
must  be  created  by  the  words  of  the  will.  Now, 
from  what  words  are  we  to  infer  such  a  charge 
in  this  case  ?  It  is  said,  from  the  words  ^*  all  the 
rest;*'  but,  "all  the  rest"  of  what?  Certainly 
hot  of  the  personal  estate,  because  the  words  im- 
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1825.  mediately  following  are,  <<  of  my  lands  and  tene- 
^^^g^  ments,"  vhich  exclude  the  personalty.  The 
jr.  words,  "  all  the  rest/*  have  then  no  approfniate 
meaning  in  reference  to  the  personal  estate,  for 
Uie  connexion  prohibits  it.  Can  they  then  be 
supposed  to  import  ^*  all  the  rest  of  my  lands,  Slc 
after  payment  of  the  legacies,''  and  so  be  a 
charge  on  them  ?  This  would  certainly  be  going 
much  farther  than  the  words  themselves  au- 
-thorize,  and  much  farther  than  any  preceding 
clause  requires  or  justifies.  A  charge  of  lei^ciefr 
on  land  would  not  be  a  devise  of  the  real  estate 
in  the  ordinary  understanding  of  men,  nor  in  the 
contemplation  of  law.  It  would  make  them  a 
lien  on,  and  payable  out  of,  the  land ;  but  it  would 
still  be  distinguishable  from  an  estate  in  the 
land.  But  it  is  sufficient  for  us  to  dcfclare,  that 
we  cannot  make  these  legacies  a  charge  on  the 
landt  except  by  going  beyond)  and  not  by  follow- 
ing, the  laqguage.of  the  will;  we  must  create 
the  charge,  and  not  merely  recognise  it.  The 
case  of  Mdrkant  v.  Twisden^  (Gilb.  Eq.  Rep. 
30.)  was  much  stronger  than  tbs  present.  There, 
the  testator  had  settled  aXl  his  freeJwlds  on  his 
wife  for  life,  as  a  jointure;  and  by  his  will  he 
bequeathed  several  legacies,  and  then  followed 
this  clause,  <^  all  the  rest  and  residue  of  my  estate^ 
chattels,  real  and  personal,''  I  give  to  my  wife, 
ifho  I  make  sole  executrix.  But  the  Court 
held,  that  the  wife  did  not  take  the  reversion  of 
the  jointure.by  the  devise.  Tor  as  the  testator  had 
not  JQ  the.  preceding  part  of  the  will  devised  any 
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real  estate,  there  could  be  no  ruidue  ^  reel    1825i 
estate,  on  wliich  the  clause  could  operate. 

But,  admitting  that  the  present  legacies  were 
a  charge  on  the  lands  of  the  testator,  this  would 
not  be  stiifficient  to  change  the  wife's  esti^te  into 
a  fee.  The  clearly  established  doctrine  on  thie 
subject  is,  that  if  the  charge  be  merely  on  the 
land,  and  not  on  the  person  of  the  devisee,  then 
the  devisee,  upon  a  general  devise,  takes  an 
estate  for  life  only.  The  reason  is  obvious.  If 
the  charge  be  merely  on  the  estate,  then  the  de- 
visee (to  whom  the  testator  is  always  presumed 
to  intend  a  benefit)  can  sustain  no  loss  or  de- 
triment in  case  the  estate  is  construed  but  a  IfTe 
estate,  sitice  the  estate  is  taken  subject  to  the 
encumbrance.  But  if  the  charge*  be  personal  on 
the  devisee,  then  if  his  estate  be  but  for  life,  it 
may  determine  before  he  is  reimbursed  for  his 
payments,  and  thu^  he  may  sustain  a  serious  loss. 
All  the  cases  turn  upon  this  distinction.  Can- 
ning V.  Cannings  (.Moseley^s  Rep.  240.)  Lave- 
acres  v.  Blighty  (Cottrp.  Rep.  352.)  Denn,  ex  dem. 
Moor,  V.  MelloTy  (5  D.  .8f.  E.  558.  and  2  Boi.  ^ 
Pull.  227.)  Doe  v.  Holmes,  (8  D.  8f  E.  1.) 
Goodtitle  v.-  Maddem,  (4  EastU  Rep.  496.)  all 
recognise  it.  And  Doe  8f  Palmer  v.  Rtchards,  (3 
D.  8f  E.  356.)  proceeds  upon  it,  whatever  excep- 
tion may  be  thought  to  lie  to  the  application  of 
it  in  that  particular  case.  We  are  then  of  opinion, 
that  there  is  no  charge  of  the  present  legacies 
on  the  land ;  and,  if  there  were,  no  inference 
could  be  drawn  from  this  circumstance  to  en- 
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1825.    large  the  estate  of  the  wife  to  a  fee,  since  they 
^■^pr^  are  not  made  a  personal  charge  upon  her. 

T.  Thienext  consideration  is,  whether  the  words, 

09tm.     ^^  ^j  ^j^  ^^^  ^^  ^^  lands  and  tenements,"  &d. 

Effect  ^  the  import  a  fee.  In  the  first  place,  this  clause  is 
the  reH  of  my  opou  to  the  objcction,  that  it  is  not  a  residuary 
clause  in  the  will,  for  no  estate  in  the  lands  is 
previously  given,  and  consequently,  if  it  operates 
at  all  on  the  fee,  it  gives  the  entire  inheritance, 
and  not  a  mere  residuum  of  interest.  And  if  a 
devise  of  **  all  the  rest  and  residue  of  lands,"  in 
a  clear  residuary  clause,  was  sufficient  to  carry 
a  fee  by  th^ir  own  import,  it  would  follow,  that 
almost  every  will  containing  a  residuary  clause, 
would  be  construed,  without  words  of  limitation, 
to  pass  a  fee.  Yet,  the  cfontrary  doctrine  has 
most  assuredly  been  maintained.  In  Canning  v. 
Canning^  {Mosdey^  240.)  the  testator  devised  as 
follows :  ^'  all  the  rest,  residue  and  remainder  of 
my  messuages,  lands,  &c.  after  my  just  debts, 
legacies^  Slc.  are  fully  satisfied  and  p^id,  I 
give  to  my  executors  in  trust  for  my  daughters;" 
and  the  question  was,  whether  these  words 
passed  an  totate  in  fee,  or  for  life,  to  the  execu- 
tors. The  Court  decided  that  they  passed  a  life 
estate  only.  The  authority  of  this  case  was  fully 
established  in  Moor  v.  Dmnj  ex  dem.  MMor^  (2 
Bos.  8f  PuU.  247.)  in  the  House  of  Lords,  where 
words  equally  extensive  occurred;  and  the  au- 
thority of  this  last  case  has  never  been  broken 
in  upon. 

The  cases  which  seem  at  first  view  to  inter- 
fere with  and  control    thi^   doctrine,  will   be 
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Ibund  upon  close  examination  to  turn  on  other 
points*  Thus,  in  PaJmcr  v.  RichdrdSj  (3  D.  Sf  E. 
356.)  where  there  was  a  devise  of"  all  the  rat  and 
residue  of  the  testator's  lands,"  &c.  his  legacies 
and  personal  expenses  being  thereout  paid.  Lord 
Kenyon  admitted,  that  the  words  "  rest  and  re- 
sidue," &c.  were  not  sufficient  to  carry  a  fee ;  bur 
he  lelied  on  the  subsequent  words,  **  legacies, 
&c.  being  thereatU  paid,"  which  he  considered  as 
creating  a  charge  upon  the  lands  in  the  hands  of 
the  devisee,  of  such  a  nature  as  to  cariy  a  fee.  In 
this  opirtJon  the  Court  concurred ;  and,  though 
this  case  has  been  since  questioned,  on  its  own 
circumstances,  its  general  doctrine  remains  un- 
touched. So,  in  the  case  of  NotUhi  v«  Ladd. 
(1  LtUx€.  755.  759.)  where  the  devise  was  to 
A.  C,  his  sister,  for  life^  of  all  hia  lands,  &c.,  af- 
ter the  deceaae  of  his  mother ;  then  to  J.  C,  his 
brother,  ^  the  whole  remainder  of  all  those  lands 
and  tenements,"  given  to  A.  C.  for  life,  if  he  sur- 
vived her ;  and  if  not,  then  ''  the  whole  remainder 
and  reversion  of  all  the  said  lands,  &c.  to .  his 
sisters,  C.  E.,  and  A.,  and  to  their  heirs  for 
ever ;"  the  Court  held,  that  a  fee  passed  to  J.  C. 
under  the  devise,  upon  the  ground^  tliat  taking 
the  whole  will,  the  words  "  whole'  remainder*^ 
properly  referred  to  the  estate  or  interest  of  tJie 
testator  undisposed  of  to  his  sister,  A.  C. ;  and 
that  tlie  words  could  not  relate  to  the  quantity 
oilandsj  which  the  testator  intended  to  devise 
to  his  brother,  J.  C»,  for  he  had  plainly  devised 
all  his  lands  to  his  sister,  A.  C,  and  all  the  land/< 
he  haddevisori  *o.  \.  C.  hr-hftd  ut:viiv.M]  to  J  C 
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1825.  so  that  the  words  naturally  and  properly  had  re- 
lation to  the  quantity  of  estate  which  the  testa-r. 
tor  intended  to  give  J  C,  that  is,  all  the  remain- 
der, which  is  the  same  in  effect  as  all  his  estate. 
If  the  words  were  merely  to  be  rei^erred  to  the 
lands  he  intended  to  devise  to  J.  C,  they  woidd 
be  ineffectual,  for  it  was  impossible  that  he  could 
have  any  remainder  of  lands,  when  he  had  de- 
vised all  to  A.  C. ;  so  that  they  must  refer  to  the 
estate  in  the  lands.  Such  is  the  substance  of  the 
reasoning  of  the  Court ;  upon  which  it  is  unne- 
cessary to  say  more,  than  that  the  case  turned 
upon  the  supposed  incongruity  of  construing  the 
testator's  words  otherwise  than  as  importing  the 
whole  remaining  interest  in  the  lands,  upon  all 
of  which  lands  a  life  estate  was  already  attached. 
And  the  final  devise  over,  which  ceuried  a  plain 
fee  to  the  sisters,  being  a  substitution  for  the 
former  estate  to  J.  C,  in  the  event  of  his  death 
before  the  testator,  greatly  fortifies  this  interpre- 
tation. This  case  has  been  much  relied  on  by 
the  plaintiff  in  error  upon  the  present  argument; 
but  it  is  very  distinguishable  from  that  before 
the  Court.  There,  a  life  estate  was  ^ven,  and 
tlie  terms,  ^<  whole  remainder,'*  had  a  natural 
meaning,  as  embracing  the  whole  remaining  in- 
terest. Here,  on  the  contrary,  there  is  no  pre- 
ceding interest  given  in  the  real  estate,  and  there-, 
fore  the  terms,  ^<  all  the  rest,*'  are  not  susceptible 
of  that  sense.  There,  a  substituted  estate,  in  fee, 
was  clearly  given ;  here  no  clause  oecurs,  lead- 
ing necessarily  to  such  a  conclusion.  All  that 
ihe  QBBe  in  LtUwychCf  taken  as  the  fullest  autho- 
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rity,  establishes,  is,  that  the  words  "  rest  and  re-    1825. 
sidue'*  may^  in  certain  dfonnexions,  carry  a  fee/ 
This  is  not  denied  or  doubted ;  but  then  the 
words  attain  their  force  from  their  jiixta-position 
w?th  other  words,  which  fix  the  sense  in  which 
the  testator  has  used  them.    In  Farmer  v.  Wut^ 
(3  P.  FFiiw.  294.)  the  residuary  clause  was  of  "  all 
the  reat  of  )iis  utaU^  real  and  personal,'*  and  the 
word  '*  estate^^  has  long  been  construed  to  con- 
vey a  fee.    This  Court  have  carried  the  doctrine 
still  fiirtber,  and  adjudged  a  devise  of  *^  all  the 
eitate  calU^d  Marrawhane^^^  to  be  a  devise  of  the 
fee,  construing  the  words,  not  as  words  merely 
of  local  description,  but  of  the  estate  or  interest 
also  in  the  land    LamherfB  lessee  v.  Painey  (3 
Ctofadis  Rep.  79.)    Mwrray  v.   JVisCf  (2  Vern. 
Rep.  564.)    S.   C  {Free,   in   Ch.  246.)  con- 
tained  a  devise,  after  a  legacy,  of  all  the  residue 
of  his  real  and  personal  estate,  and  rests  on  the 
same  principle,  as  do  Beachcroft  v.  Beachcroftj 
(2  Vem.  Rep.  690.)  an4  Ridart  v.  Paine,  (SAtk. 
Rep.  486.)  In  WiUows  v.  Lydcott,  (Carth.  Rep. 
50.    2  Vent.  285.)  the  residuary  devise  was  to 
A.  and  her  assigns  for  ever,  which  latter  words 
indicate  axlear  intention  to  pass  a  fee.  In  Gray- 
s&nv.  Atkinson,  (1  WHs.  Rep.  333.)  there  was 
an  introductory  clause,  purporting  the  intention 
of  the  testator  to  dispose  of  all  his  temporal 
estate,  then  several  legacies  were  given,  and  a 
direction  to  A.  to  sell  any  part  of  his  real  iBind 

m  5ee  Ixird  Hardwicke's  comments  on  this  case,  in  Biilif  v. 
Gale,  (2  Fetefs  Rep.  48.^ 
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1825.  personal  estate  for  payment  of  debts  and  lega* 
cies ;  and  then  the  will  says,  as  to  the  rest  *^  of 
my  goods  and  chattels,  real  and  personal^  move- 
able and  immoveable,  as  houses,  gardens,  tene;- 
ments,  my  share  in  the  copperas  works,  &c.  I  give 
to  the  said  A.'*  Lord  Uardwicke,  after  some 
hesitation,  held  it  a  fee  in  A.,  relying  upon  the 
introductory  clause,  and  the  charge  of  the  debts 
and  legacies  on  the  land,  and  upon  the  la  nguage 
of  the  residuary  clause.  Whatever  may  be  the 
authority  of  this  decision,  it  certainly  does  not 
pretend  to  rest  solely  on  the  residuary  clause : 
and  its  containing  a  mixed  devise  of  real  and 
personal  estate,  was  not  insignificant  in  ascer- 
taining the  testator's  intention. 

It  may  also  be  admitted,  that  the  words  ^^  lands 
and  tenements,''  do  sometimes  carry  a  fee,  and 
are  not  confined  to  a  mere  local  description  of 
the  property.  But,,  in  their  ordinary  sense,  they 
import  the  latter  only ;  and  when  a  more  exten- 
sive signification  is  given  to  them  in  wills,  it  arises 
from  the  context,  and  is  justified  by  the  apparent 
intention  of  the  testator  to  use  them  in  such  ex- 
tensive signification.  The  cases  cited  at  the  bar 
reach  to  this  extent,  and  no  farther.  Their  au- 
thority is  not  denied ;  but  their  application  to  the 
present  case  ianot  admitted. 

W^  may,  then,  take  it  to  be  the  general  result 
of  the  authorities,  that  the  words,  '^  all  the  rut 
of  my  lands,"  do  not,  of  themselves,  import  a 
devise  pf  the  fee ;  but,  unless  aided  oy  the  coo- 
text  the  devisee,  whether  be  be  a  sole  or  a  re* 
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siduary  devisee,  will,  if  there  be  no  words  of    1825. 
limitation,  take  only  a  life  estate.  ^    "^"^whST^ 

We  next  come  to  tlie  effect  of  the  words,  *^  in        ▼. 
possession,  reverMon,  or  remainder ,*'  and,  as  in- 
cidental thereto,  the  effect  of  the  word  '<  tene-    E0iKt«f  um 
ments.'*    That  the  terih  ^'remainder"  may,  in^^^ioii,«rJ- 
some  cases,  connected  with  other  clauses,  carry  ^7^er/>'£^. 
a  fee,  has  been  already  admitted,  and  was  the 
very  point  in  1  Lutw.  755.    The  same  is  true  in 
respect  to  the  word  *^  reversion."    This  is  affirm- 
ed in  the  case  of  BaUisy.  6ra/e,(2  Ve$*  Rep.  48.) 
where  the  devise  was,  **  I  giv^to  my  son,  C.  G.,  the 
reversuni  of  the  tenement  my  sister  now  lives  in, 
after  her  decease,  and  the  ref>€T9um  of  those  two 
tenements  now  in  the  possession  of  J.  C."  Lord 
Hardwicke,  in  pronouncing  judgment,  relied  on 
the  legal  signification  of  the  word  ^^  reyersion," 
and  that  its  use  by  the  testator  was  fi^rly  to  be 
inferred  to  be  in  its  legal  sense,  as  the  whole 
right  of  reverter;  and  he  adverted  tb  the  circum- 
stance, that  the  devise  was  to  a  child,  to  whom 
it  could  scarcely  be  presumed  the  parent  intend- 
ed to  give  merely  a  dry  reversion,  or  to  split  up 
his  interest  in  it  into  parts.     But,  in  that  case, 
as  in  1  iMhb.  755.  there  Were  antecedent  estates 
created  or  existing  in  the  land  ;  and  the  devise 
was  of  a  ^'  ftf^tr^MnP  and  not,  as  in  this  case,  of 
'<  aH  the  rest  of  my  lands,  &c.  in  reverMcm,"  &c. 
The  land  now  in  controversy  was  not  held  by  the 
testator  as  a  reversionary  estate,  but  as  an  estate 
in  possession ;  and  in  no  way,  therefore,  call  the 
doctrine  help  the  present  case.  But  there  are  cases, 
which  are  contrarv  to  Batli$  v.  Gale^  and  some- 
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1835.  what  clash  with  its  authority.  In  Peitan  v»  B4mk$f 
(1  Vem.  Rep.  65.)  the  case  was,  that  a  man  de* 
vised  his  lands  to  his  wife  for  life,  and  he  gave  the 
Twereion  to  A.  and  B.,  to  be  equally  divided  be- 
twixt them.  The  Court  decided,  that  A.  and  B; 
took  an  estate  as  tenants  in  common  for  life  only. 
And  Sergeant  Maynard  stated  a  simUar  decision 
to  have  been  made  about  twenty  years. before 
that  time.  It  is  not  material,  however,  to  enter 
upon  the  delicate  inquiry,  which  of  these  autho- 
rities is  entitled  to  most  weight,  because  the  pre- 
sent case  does  not  require  it. 
The  word  In  rcspoct  to  the  word  ^<  tenements,"  it  is  only 
dMs^Borca^ry  noccssary  to  observe,  that  is  has  never  been  con* 
lltndVnt  ^^  of  strued  in  a  will,  independently  of  other  circum- 
ouier  ^i"^""  latances,  to  pass  a  fee.  In  Canmng  v.  Ctm- 
ningf  (Moseley^s  Rep.  240.)  and  DoCf  ex  dem; 
Palfner,  v.  Richards,  (3  D.  Sf  E.  356.)  and  Detm, 
ex  dem.  Moor,  v.  Miller,  (5  D.  8f  E.  558.)  8.  C. 
(2  Bob.  8f  Pull.  247.)  the  same  term  occurred, 
as  well  as  the  broader  expression,  ^<  heredita- 
ments;" iq  neither  case  was  the  term  '^tene- 
ment," i9upposed  to  have  any  peculiar  effect ;  and 
the  argument,  attempting  to  establish  a  fee  upon 
the  import  of  the'  word  ^^  hereditaments,"  even 
in  a  residuary  clause,  was  deliberately  overruled 
by  the  Court.  The  same  doctrine  was  held  in 
HoptceU  V.  Ackland,  (Salk.  Rep.  239.) 

If,  then,  it  is  asked,  what  interpretation  the 
Coutt  put  upon  the  words  '^  all  the  rest,"  in  con^ 
nexion  with  '^  lands  and  tenements.'^*  the  answer 
is,  that  no  definite  meaning  can,  in  this  wiU,  be 
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annexed  to  them.    It  is  our  duty  to  give  effect  to     1825. 
all  the  words  of  a  will,  if,  by  the  rules  of  law,  it  ^"^l^^f^ 
can  be  done.     And  where  words  occur  in  a  will,        v. 
their  plain  and  ordinary  sense  is  to  be  attached 
to  them,  unless  the  testator  manifestly  applies  wh«rewonig 
them  in  some  other  sAise.     But,  if  words  are  ttttator,  which 
used  by  him,  which  are  insensible  m  the  place  u  um  pUm 
where  they  occur,  or  their  common  meaning  is  ru^"o?*th5i 
deserted,  and  no  other  is  furnished  by  the  will,  ^'^^UJ^Lde- 
Courts  are  driven  to  the  necessity  of  deeming  JUI^^j*''.*"**^^*® 
them  as  merely  insignificant  or  surplusage,  and  ^j**^j^J*J^^^^' 
to  find  the  true  interpretatioir  of  the  will  without  b«enijfeiy  an- 

regarded. 

them.  In  the  present  case,  the  words,  ^^  all  the 
rest  of  my  lands  and  tenements,"  stand  wholly 
disconnected  with  any  preceding  clause.  There 
is  nothing  to  which  ''  the  rest"  has  relation,  for 
no  other  devise  of  real  estate  is  made.  We  have 
no  certain  guide  to  the  testator's  intention  in 
unng  them.  We  may  indulge  conjectures ;  but 
the  law  does  not  decide  upon  conjectures,  but 
upon  plain,  reasonable,  and  certain  expressions 
of  intention  found  on  the  face  of  the  will. 

The  next  clause  is,  **  provided  she  has  no  law- 
ful issue."  The  probable  intention  of  this  pro- 
viso was,  '^  provided  she  has  no  lawful  issue"  by 
me*  Men  do  not,  ordinarily,  look  to  remote  oc- 
currences in  the  structure  of  their  wills,  and  es- 
pecially unlearned  men.  The  testator  was  young, 
and  his  wife  young,  and  it  was  natural  for  them 
not  to  despair  of  issue,  although,  at  the  time  of 
the  will,  he  was  in  ill  health.  In  case  of  leaving 
children,  posthumous    or  otherwise,  he   might 
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1825.    think,  that  the  gift  to  his  wife  of  the  whole  of  his 
real  estate,  would  be  more  than  conjugal  affec- 
tipn  could  require,  or  parental  prudence  justify. 
In  that  event,  he  might  mean  to  displace  the 
whole  estate  of  his  wife,  and  to  leave  her  to  her 
dower  at  the  common  law,  and  the  children  to 
their  inheritance  by  descent.    This  interpreta- 
tion would  afford  a  rational  exposition  of  .the 
clause,  and,  perhaps,  ought  not  to  be  rejected, 
although  there  is  no  express  limitation  in  the 
words.     In  this  view,  it  is  not  very  material, 
whether  it  be  considered  as  a  condition  precedent 
or  subsequent,  though-  the  general  analogies  of 
the  law  would  certainly  lead  to  the  conclusion, 
that  it  was  in  the  latter  predicament.     But  even 
in  this  view,  which  is  certainly  most  favourable 
to  the  plaintiffs  in  error,  it  falls  short  of  the  pur- 
poses  of  the  argument.     As  a  condition,  in  the 
event  proposed,  the  prior  estate  to  the  wife  would 
be  defeated ;  but  there  would  be  no  estate  de- 
vised to  the  issue.    They  woul^  take  by  de  cent 
as  heirs,  and  not  by  devise.     It  would  be  goin^ 
quite  too  for  to  construe  mere  words  of  condition 
to  include  a  contingent  devise  to  the  issue;  to 
infer  from  words  defeating  the  former  estate,  an 
intent  to  create  a  new  estate  in  the  issue,  and 
that  estate  a  fee,  and  a  clear  substitute  for  the 
former. .  No  Court  would  feeL justified,  upon  so 
slender  a  foundation,  tto  establish  so  broad  a  su- 
perstructure.   Nor  can  any  intention  io  give  a 
fee  to  the  wife  be  legiodly  deduced  from  the  pro- 
viso, in  any  way  c^  interpreting  the  terms,  be- 
cause it  in  as  perfectly  consistent  with  the  inten- 
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tion  to  defeat  a  life  estate,  as  a  fee  in  the  whole  1825. 
of  the  lands.  The  testator,  with  a  limited  pro-  ^"^^X^ 
pertjf  might  justly  think  it  too  much  to  take  from  ^v- 
his  own  issue  the  substance  of  their  inheritance 
during  a  long  minority,  in  favour  of  a  wife,  who 
might  live  many  years,  and  form  new  connexions. 
In  such  an  event,  leaving  her  to  the  general  pro- 
vision of  law,  as  to  dower,  would  not  be  unkind- 
ness  or  injustice.  But,  it  is  sufficient  to  say,  that 
the  words  are  too  equivocal  to  enable  the  Court  to 
ascertain  from  them  the  clear  purpose  of  esta- 
blishing a  fee.  And  if  the  proviso  refers  to  any 
lawful  issue  by  any  other  husband,  then  it  must 
be  deemed  a  condition  subsequent ;  and  in  the 
events  which  have  happened,  the  estate  of  the 
wife,  whether  it  be  for  life  or  in  fee,  has  been  de- 
feated^  and  the  plaintiffs  in  error  are  not  entitled 
to  reverse  the  present  judgment.  Qitacunque 
via  data  estf  the  proviso  cannot  help  the  case. 

It  remains  now  to  consider  the  succeeding 
clause  of  the  will,  in  which  the  testator  repeats 
his  devise,  and  gives  to  his  wife  ^<  all  his-  lands,^ 
&c.  dropping  {he  words  **  the  Te9tj^\  and,  there- 
fore, showing  diat  he  did  not  understand  them 
as  having  any  other  or  stronger  import  than  the 
will  presented  without  them.  Then  follow  the 
words,  '^  by  her  freely  to  be  possessed  and  en« 
joyed;"  upon  which  great  stress  has  been  laid 
at  the  bar.  If  these  words  had  occurred  in  a 
will  devising  an  estate  for  years,  or  for  life,  or  in 
fee,  in  express  terms,  they  woiuld  not,  probiably, 
have  been  thought  to  have  any  distinct  auxiliary 
signification,  but  to  be  merely  a  more  fell  annun- 
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1825.  ciatioD  of  what  the  law  would  imply.  Occurring 
in  a  clause  where  the  estate  is  undefined,  they 
are  supposed  to  fiave  a  peculiar  force  ;  so  that, 
'^  freely  to .  possess  and  enjoy,"  must  mean  to 
possess  and  enjoy  without  any  limitation  or  re* 
striction  as  to  estate  or  right.  The  argument 
is,  that  a  tenant  for  life  is  restricted  in  many  re- 
spects. She  can  make  no  permanent  improve- 
ments or  alterations ;  she  is  punishable  for  waste, 
and  is  subject  to  the  inquisition  of  the  reversion- 
er. But,  if  this  argument  is  admitted,  it  proves, 
not  that  a  fee  is  necessarily  intended,  but  that 
these  restrictions  on  the  life  estate  ought  to  be 
held  to  be  done  away  by  the  words  in  question. 
They  admit  of  quite  as  natural  an  interpretation, 
by  being  construed  to  mean,  fru  of  encvm^ 
brances;  and,  in  this  view,  are  just  as  applicable 
to  a  life  estate  as  a  fee.  Perhaps  the  testator 
himself  may  have  entertained  the  notion,  that 
the  legacies  in  his  will,  or  that  of  his.  father, 
were  encumbrances  on  the  estate  ;  and  if  so^  the 
words  would  indicate  an  intention,  that  the  wife 
should  be  disencumbered  of  the  burthen.  But 
in  what  way  are  we  to  reconcile  the  argument  de<- 
duced  from  this  clause,  with  that  drawn  on  the 
same  side  from  the  preceding  proviso?  How 
could  tiie  testator  intend,  that  the  wife  should 
"freely  possess  and  enjoy''  the  lands  in  fee, 
when,  in  one  event,  he  had  stripped  her  of  the 
whole  estate,  and  that  by  a  bondition  inseparably 
annexed  as  an  encumbrance  to  her  estate  ?  We 
ought  not  to  suppose  that  he  intended  to  repeal 
the  proviso  under  such  a  general,  phrase;    The 
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case  of  Loveacres  v.  Blighty  (Cowp.  Rep*  352.)  1825. 
has  been  supposed  to  be  a  direct  support  of  the 
argument  in  favour  of  a  fee!  In  that  case,  the 
testator  made  the  following  devise  :  Am  touching 
such  warUUy  estate  wherewith  it  hath  pleased 
God  to  bless  me  in  this  life,  I  give,^'  &c.  '^  in  the 
following  manner  and  form :  First  of  all,  I  give 
and  bequeath  to  E.  M.,  my  dearly  beloved  wife, 
the  sum  of  five  pounds,  to  be  paid  yearly  mU  of 
fisy  estate^  called  G.,  and  also  one  part  of  the 
dwelling  house,  being  the  west  side,  with  as  much 
wood  craft,  home  at  her^  as  she  shall  have  need 
of,  by  my  executors  hereafter  named.  I  give," 
&rC.  '^  unto  my  son,.  T.  M.,  the  sum  of  five 
pounds,  to  be  paid  in  twelve  months  after  my  de- 
cease. I  give  unto  my  granddaughter  E.,  the 
sum  of  five  pounds,  to  be  paid  twelve,  months 
after  my  dei^ease.    Item,  I  give  unto  J.M.^jstnd  R. 

M.,  my  two  sons,  whom  I  make  my and  ordain 

my  sole  executors,"  &c.  ^*  all  and  singular  my 
landsand  messuages,  hythemfredy  tobe possess- 
ed and  eiyoyed  alike^  The  question  was,  whe- 
ther, by  this  clause,  the  sons  took  an  estate  for 
life,  or  in  fee.  .The  Court  held,  that  they  took  a 
tenancy  in  common  in  fee.  Lord  Mansfield,  in 
delivering  the  opiiiion  of  the  Court,  admitted, 
that  if  the  intention  were  doubtful,  the  general 
rule  of  law  must  take  place.  But  he  laid  stress 
upon  the  circumstance,,  that  the.  estate  was 
charged  with,  an  annuity  to  his  wife,  so  that  the 
testator  could  not  mean  by  the  word  ^^/ree2y," 
to  give  it  free  of  encumbrances.  He  thought  the 
free  enjoyment  mtist«  therefore,  mean,  free  from 
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1825.  all  limitations,  that  is,  the  absolute  property  of 
the  estate.  He  also  thought  the  introductory 
clause  not  unimportant ;  and  that  the  blank  after 
VMf  was  intended  to  be  filled  with  ''  heirs  ;^  and 
it  can  scarcely  escape  observation,  that  it  was  a 
case  where  the  sons  of  the  testator  were  the  de- 
visees. These  considerations  may  well  lead  to 
a  doubt,  whether  Lord  Mansfield  intended  to  lay 
down  any  general  principle^ of  construction  in 
relation  to  the  wordfl,  «<  freely  to  be  enjoyed,"  &c. 
But,  if  he  dk),  the  subsequent  case  of  Ooodright 
V.  Barrofif  (11  Easfs  Rqp.  220.)  has  manifestly 
interfered  with  its  authority.  In  that  case,  there 
was  an  introductory  clause,  <*  as  touching  such 
worldly  estate  wherewith  it  hath  pleased  Ood  to 
bless  me,"  &c. ;  and  the  testator  then  proceeded 
as  follows :  '^  I  give  and  bequeath  to  my  brother 
T.  D.,  a  cottage  house,  and  all  belonging  to  it,  to 
him,  and  his  heirs,  for  ever,  W.  C.  tenant.  Also, 
I  give  and  bequeath  to  my  wife  E.,  whom  I  like- 
wise make  my  sole  executrix,  all  and  singular 
my  lands,  messuages,  and  tenements,  by  her 
frefily  to  be  possessed  and  enjayedJ^^  The  Court 
held,  that  the  wife  took  an  estate  for  life  only ; 
that  the  words,  being  ambiguous,  did  not  pass  a 
fee  against  the  heir,  but  might  mean  free  froib 
encumbrances  or  charges,  free  from  impeach- 
ment for  waste ;  and  that  the  introductory  clause 
could  not  be  brought  down  into  the  latter  distinct 
clause  to  aid  it,  though,  if  joined,  it  might  have 
had  that,  effect.  The  Court  distinguished  that 
case  from  the  case  before  Lord  Mansfield,  be- 
cause, in  the  latter,  as  the  testator  had  alreadv 
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encumbered  the  estate,  the  words  must  have  1825. 
meant  to  pass  a  fee,  or  they  would  have  no  mean- 
ing at  all.  Mr.  Justice  he  Blanc  added,  that  tlie 
words  used  were  not  inconsistent  with  a  life  es- 
tate only ;  and  he  distinguished  between  them 
and  the  words,  "  freel/  to  be  disposed  of,"  ad- 
mitting that  the  latter  would  pass  a  fee.  So  ihat, 
taking  both  these  cases  together,  the  fair  deduc- 
tion is,  that  the  words,  ^^  freely  to  be  possessed," 
&c.  are  too  uncertain,  of  themselves,  to  raise  a 
fee,  but  they  may  be  aided  by  other  circum- 
stances. 

The  case  before  us  is  far  less  strong  than 
either  of  the  foregoing  cases,  for  there  is  no  in- 
troductory clause,  showing  an  intention  to  dis- 
pose of  the  whole  property,  as  there  was  both  in 
Ooodright  v.  Barron^  and  Loveacresw.  Blight; 
nor  is  there  any  encumbrance  created  by  the  tes- 
tator on  the  land,  which  was  the  decisive  circum- 
stance that  governed  the  latter. 

Upon  the  whole,  upon  the  most  careful  exami- 
nation, we  cannot  find  a  sufficient  w^rant  in  tlie 
words  of  this  will  to  pass  a  fee  to  the  wife.  The 
testator  ipay  have  intended  it,  and  probably  did, 
but  the  intention  cannot  be  extracted  from  his 
words  with  reasonable  certainty ;  and  we  have 
no  right  to  indulge  durselvea  in  mqre  private  con^ 
jectures* 

Judgment  affirtned,  with  costs. 


Digitized  by 


Google 


CASES  IN  THE  SUPREME  COVKi 


United  States 
▼. 

^^"^  [RBMVBBIOjr  OF  FOEFfclTUES.     PirADlM.j 

The   United   States  v.    Morris,   Marshfd   of 
the  Southern  District  of  New- York. 

The  ^lecretary  of  the  Treatnry  has  antboritjr,  under  the  Reminkm 

Act  of  the  Sd  of  March,  1797,  c.  SOI.  [hii.]  to  remit  a  forfeitiireor 

penalty  accruing  under  the  revenue  laws,  at  any  time,  before  or  after 

a  pnal  sentence  of  condemnation  or  judgment  for  the  penalty,  until 

*tbe  money  Is  actually  paid  over  to  the  Collector  for  distribution. 

Such  remission  extends  to  the  shares  of  the  forfeiture  or  penalty  to 
which  tlie  officers  of  the  customs  are  entitled,  as  well  as  to  the  in- 
terest of  the  United  States. 

In  a  plea  of  justification  by  ihe  Marshal,  for  not  levying  an  execution, 
setting  forth  a  remission  by  the  Secretary  of  the  Treasury,  of  the 
•forfeiture  or  penalty  on  which  the  judgment  was  obtained,  it  is  not 
necessary  to  set  forth  the  statement  of  facts  upon  which  the  remis* 
^ion  was  founded. 

ERROR  to  the  Circuit  Court  for  the  Southern 
District  of  New- York. 

This  wad  an  action  brought  against  die  de-f 
fendant,  in  the  Court  below,  as  Marshal  of  the 
Southern  District  of  New-York,  for  a  misfea- 
sance in  neglecting  to  proceed  on  a,  venditioni  eso- 
panas  issued  out  of  the  District  Court  of  the 
United  States  for  the  District  of  Maine^  requiring 
him  to  sell  the  goods  and  chattels  of  Andrew 
Ogden,  Abraham  K.  Smedes,  and  Thomas  C. 
Butler,  which  he  had  levied.upon  by  virtue  of  cer- 
tain executions  issued  against  them,  in  favour  of 
the  United  States,  on  a  judgment  recovered  ia 
the  said  District  Court  of  Maine,  and  which 
goods  and  chattels  reAdained  in  his  hands  for  want 
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of  buyers,  according  to  his  return  on  said  execu-    1825. 
tions.     The  misconduct,  or  neglect  of  duty,  al-  ^^JJ^Jf^JJlJ^ 
leged  against  the  Marshal,  was*  that  he  did  not        v. 
sell  the  property  so  levied  upon,  according  to  the 
command  of  the  writ,  but  delivered  the  same  up 
to  the  defendants,  discharged  from  the  execution* 
The  declaration  stated  the  judgment  to  have  been 
recovered  in  the  September  term  of  the  Court, 
in  the  year  1817,  for  22,361  dollars  75  cents, 
damages,  and  vtrhich,  in  part,  to  vtrit,  in  the  sum  of 
11,180  dollars  87  cents,  remained  in  full  forces 
not  reversed,  paid  off,  or  satisfied,  to  the  plain- 
tiffs,-and  that  execution  to  that  amount  remains 
to  be  done.     The  venditioni  exponai^  as  was  al- 
leged, was  put  into  the  hands  of  the  Marshal  on 
the  13th  day  of  August,  1819. 

The  pleadings  in  the  cause  show,  that  Andrew 
Ogden,  of  the  city  of  New- York,  in  or  about 
the  month  of  June,  in  the  year  1813,  imported 
into  Portland,  in  the  District  of  Maine,  certain 
goods  and  merchandise^n  the  brig  Hollen,  which 
vessel,  as  well  as  the  goods,  belonged  to  him. 
These  goods,  together  with  the  brig,  were  there- 
upon seized  as  forfeited  to  the  United  States,  on 
the  ground  that  the  ^oods  had  been  imported  in 
that  vessel,  in  violation  ot  the  non-intercpurse 
acts,  then  in  existence.  The  goods  and  vessel 
were  libelled  in  the  District  Court  of  Maine,  on 
the  6th  of  July,  1813,  and  on  the  19th  of  thesame 
month  were  delivered  up  to  Andrew  Ogden,  aflter 
having  been  fegularly  appraised^  upon  his  having 
executed,  together  with  Abraham  K.  Smedes, 
and  Thomas  C.  Butler,  a  bond  for  their  appraised 
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1825.  value.  The  vessel  and  goods  were,  afterwards, 
^jJlJ^^'^JJj^^on  the  27th  of  May,  1817,  condemned  as  forfeit- 
V.  e^  to  the  use  of  the  United  States.  And  such 
proceedings*  were  thereupon  had,  that,  in  the  fol- 
lowing September  term  of  the  Court,  a  judgment 
was  entered  upon  the  bond  of  appraisement  for 
22,361  dollars  75  cents,  with  coats. 

The  defendant,  Morris,  pleaded  the  general 
issue,  and  a  special  plea  in  justification,  that  the 
forfeitures  had  been  remitted  by  the  Secretary 
of  the  Treasury,  setting  out  in  hac  verba,  two 
warrants  of  remission,'  which  were  duly  served 
upon  him  before  the  return  day  of  the  venditioni 
exponas,  and  averring  a  compliance  on  the  part 
of  the  defendants,  with  all  the  terms  and  condi- 
tions required  by  the  warrants  of  remission.  All 
which  were  duly  set  forth  in  the  return  on  the 
venditioni  exponas,  before  the  commencement  of 
the  present'suit. 

To  this  special  plea,  a  replication  was  filedr 
stating,  in  substance,  that  at  the  time  of  the  for- 
feiture, seizure,  and  condemnation,  of  the  brig 
Hollen,  and  the  goods  imported  in  her;  and, 
also,  at  the  time  of  their  condemnation,  and  the 
entering  up  of  the  judgment  on  the  bond  for 
their  appraised  value,  and  of  the  issuing  of  the 
several  writs  of  execution,  and  at  tfie  time  of  the 
making  and  issuing  the  said  wairants  of  remis- 
sion, and  of  the  service  thereof  on  the  defend- 
ant, &c.  Isaac  Ilsley,  and  James  C.  Jewett,  were 
the  collector  and  surveyor  of  the  port  of  Port- 
land, and,  as  such;  entitled  to  one  half  of  the  said 
forfeiture ;  and  that  the  said  several  executions 
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were  issued  for  their  benefit,  and  solely  to  0OI-    1825/ 


lect  the  said  sum  of  11,180  dolkrs  87  cents,  for^^^^g^^^ 
their  own  separate  use,  and  that  the  defendant  ▼. 
had  notice  thereof  when  the  said  several  writs  of  ^^^^ 
execution  were  delivered  to  him  to  be  executed ; 
setting  out,  also,  two  endorsements  on  the  execu- 
tion, one  signed  by  the  District  Attorney  of 
Maine,  notifying  the  defendant,  that  the  execu- 
tion was  for  the  benefit  of  the  said  Collector  and 
Surveyor,  and  directing  the  Marshal  to  collect  the 
same  by  their  order.  The  other  was  signed  by 
the  Collector  and  Surveyor,  requiring  the  Marshal 
to  collect  the  execution  forthwith,  and  deposit 
the .  money,  agreeably  to  the  command  of  the 
writ,  and  notifying  him,  that  the  property  in  the 
execution  was  in  th^in,  ar^d  directing  him  to  re- 
ceive orders  froitt  them,  and  from  no  other  per- 
son whatsoever,  in  Whatever  related  to  the  said 
execution.  .  Xitd  it  Was  then  averred,  that  the 
present  suit  was  for  the  purpose  of  .enabling  the 
Qbllector  and  purveyor  to  recover  their  damages 
for  the  injury  they  had  sustained  by  reason  of  the 
misfeasance  of  the  defendant,  in  the  declaration 
mentioned,  and  jnot  for  the  benefit,,  use,  or  be- 
hoof, of  the  said  plaintiffs. 

To  this  replication  the  defendant  deinurred 
specially,  and  stated  the  following  causes  of  de- 
murrer :  (1.)  For  that  the  replication  is  a  depar- 
ture from  the  declaration,  in  this,  that  the  decla- 
ration proceeds  upon  a  cause  of  action  in  favour 
of  the  United  States ;  whereas  the  replication 
proceeds  upon  a  cause  of  action  in  favour  of  the 
said  Ilsley  and  Jewett,  &c.     (2.)  For  that  the. 

Veil.  X.  32 
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1825*  replication  discloses  no  lawful  and  sufficient  au- 
^JjJJ^J2^  thority  for  the  said  !•  and  J.,  to  prosecute  the 
T.  said  Mtion  against  the  said  T.  M.,  &c.,  and  in 
^•^*  the  name  of  the  United  States,  (3.)  For  that 
the  declaration  proceeds  upon  the  ground,  thiftt 
the  several  wjits  of  execution  therein  respectively 
mentioned,  were  issued  upon  a  judgment  obtain- 
ed for  the  use  of  the  United  States,  and,  there- 
fore, according  to  the  act  in  such  case  made,  &.C., 
might  lawfully  run  and  be  executed  in  any  other 
State  or  territory  of  the  United  States,  than  the 
said  District  of  Maine,  in  which  the  said  judg- 
ment was  obtained.  Whereas  tlie  replication 
discloses  the  fact,  that  the  said  judgment  was  not 
obtained  for  the  use  of  the  said  United  States,  but 
for  the  use  and  benefit  of  the  said  I.  and  J.,  and, 
therefore,  could  not  run  and  be  executed  in  ady 
other  Siate,  &c.  (4.)  Thai  the  suit  is  prose- 
cuted in  the  name  of  the  United  States,  by  an  at- 
torney, on  i-ecord,  other  than  the  District  Attor- 
ney of  the  United  States  for  the  Southern  Dis- 
trict of  New- York. 

A  joinder  in  demurrer  haying  been  filed,  judg- 
ment was  given  for  the  defendant  in  the  jCqurt 
below,  and  the  cause  brought  by  writ  of  error  to 
this  Court. 

On  the  part  of  the  plaintiff  in  error^  it  was  con- 
tended, that  the  judgment  ought  to  be  reversed, 

1.  Because  the  "Secretary  of  the  Treasury  had 
no  power  to  remit  the  share  of  the  forfeiture 
w^ieh  belonged  to  the  customrhoMse  officers. 

2.  Because  the  action  was  rightly  brought  in 
the  name  of  the  United  States,  bv  an  attom.ev  of 
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the  Court  below,  specially  authorized  to  prose-    1825. 
cute  the  suit  by  an  order  of  one  of  the  Judges  ^f^^[^[^^ 
that  Court.  v. 

3.  Because  the  replication  is  not  a  departure    ^^'^ 
from  the  declaration,  proceeding  upon  a  different 
cause  of  action  from  that  stated  in  the  declara* 
tion. 

Mr.  Wheaton,  for  the  plaintiffs  in  error,  stated 
the  principal  question  in  the  cause  to  be^  whether, 
after  ^a'  definitive  sentence  of  condemnation,  in  a 
revenue  cause,  the  Secretary  of  the  Treasury  has  a 
right,  under  the  Remission  Act  of  the  3d  of  March, 
1797,  c.  361.  [Ixvii.]*  to  remit  the  forfeiture  so  as 

a  Which  provides,  (s.  1.)  <<  That  wherever  aoy  person,  or  per^ 
sons,  who  shall  have  incurred  any  fine,  penally,  forfeiture,  <^  dis- 
ability, or  shall  have  been  interested  in  any  vessel,  goods,  waresj 
or  merchandise,  which  shall  have  been  subject  to  any  seizure,  for* 
feiture,or  disability,  by  force  of  any  present  or  future  law  of  the 
United  States,  for  the  hijring,  levying,  or  collecting,  any  dntica  or 
ttizes,  or  by  force,  of  any  present  or  future  act,  concerning  the  re- 
gistering  and  recording  of  ships  or  vessels,  or  any  act  concerning 
the  enrolling  and  licensing  ships  or  vessels  employed  in  tbe  coast- 
ing trade  or  fisheries,  and  for  regulating  the  same,  shall  prefer  his 
petition  to  the  Judge  of  the  District  in  which  such  fine,  penalty,  for- 
feiture, or  disability  shall  have  accmed,  truly  and  particularly  set- 
ting forth  the  circumstances  of  his  case;  first  causing  reasonable  ' 
notice  to  be  given  to  the  pers«in  or  persons  claiming  such  fine, 
penalty,  or  fort'eitun*,  and  to  the  Attorney  of  the  Uqitid  States  for 
such  District,  that  each  may  have  an  opportunity  of  showing  cause 
against  the  remission  or  mitigation  thereof;  anddudl  cause  the 
facU  which  siiall  appear  upon  such  .ini]liiry,  to  be  stated  and  an- 
nexed to  the  petition,  and  direct  their  transmission  to  the  Secretary 
of  the  Treasury  of  the  United  States,  who  shall  th^kreopon  have 
power  to  mitigate  or  remit  such  fine,  forfeiture,  or  penalty,  or  re- 
move such  disability*  or  any  part  thereof,  if  in* his  opinion  the  ' 
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1825.    to  effect  the  right  of  the  officers  of  the  cuBtoms, 

^r^^^^^  under  the  QoUection  Act  of  1799,  c.  128.  [cxxyiii.} 

y.       88.  89.  and. 91./  to  a  moiety  of  the  fines,  penal- 

Morrit, 

same  shall  have  been  incorred  without  viifbl  iicgl^encei  or  any 
intencioit  of  fraud  :in  the  person  oc,  persons  incurring  the  same  ;> 
and  to  direct  the  prosecution,  if  any  shall  have  ibeen  instituted  .for 
the  recovery  thereof,  to  cease  and  be  discontinued,  uffon  such 
terms  or  conditions  as  he  may  deem  reasonalile  and  just''  (S.  S.) 
<<  That  nothing  herein  contained  shall  be  construed  to  affect  the 
Tight  or  claim  of  any  person  to  that  part  of  any  fine,  penalty,  or 
forfeiture,  incurred  by  the  breach  of  any  of  the  laws  afitresaidj 
whi^  such  person  shall  or  may  be  entiUed  lo,  by  yitttte  of  the 
said  Uwa,  in  cases  where  a  prosecution  has  been  commenced^  or 
information  has  been  given  before  the  passing  of  this  act,  or  any 
other  act  relative  to  the.  mitigation,  or  remission  of  such  fines, 
penalties,  or  forfeitures;  the  amount  of  which  right  and  claim 
shall  be  assessed  and  valued  bj  the  proper  Judge  or  Court  in  a 
summar]f  way.** 

a  Which  provides,,  (s.  89.)  '*  That  all  penalties  accruing  by 
any  breach  of  this  act,  shall  be  sued  for  and  recovered,  with  costi 
of  suit,  in  the  name  of  the  United  States  of  America,  in  any  Court 
competent  to  try  the  same ;  and  the  trial  of  any  fact  which  may  be 
put  in  iasue,  shall  be  within  the  judicial  Dbtrlct  in  which  any  sudh 
penalty  shall  have  accrued  $  and  the  CdlecCor  within  whose  Dis- 
trict the  seizure  shall  have  been  made,  or  forfeiture  incurred,  i& 
hereby  enjoined  to  t;ause  suits  for  the  same  to  be  commenced 
without  delay,  and  prosecuted  to  effect;  and  is,  moreover,  anr 
thorized  to  receive  from  the  Coiirt,  within  which  siich.trial  is  had, 
or  from  the  propeK  officer  thereof;  the  sum  or  siAns  so  recovered, 
after  deducting  proper  charges,  to  be  allowed  by  the  said  Court  $ 
and  on  receipt  thereof  the  said  Collector  shall  pay  and  distribute 
the  same,  without  delayVaccording  to  law,"  &c.  (s.  91.)  <<  That 
m  fines,  penalUes  and  forfeiture^,  recovered  by  virtue  of  thb  act, 
and  not  otherwise  appn^riatcnj,  shall,  after  deducting  aU  proper 
coiU  and  charges,  be  disposed  of.  as  follows :  one  moiety  shall*  be 
for  the  use  of  the  United  Stated,  and  be  paid  into  the  Treasury 
thereof  by  the  Collector  receiving  the  same  i  the  other  moiei^  shall 
.b*  divided  between,  and  ps^id  in  eqdal  proportions  loathe  Collector 
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tieS)  and  forfeitures,  recovered  under  fh0  act.  1825. 
He  insisted,  that  the  right  of  the  Collector^  ^^*  UnltedS^ 
accruing  by  the  seizure,  waft  consummated  by  w  ^*u 
the  final,  seiiteoce^of  condemnation,  and  beciune 
an  absolutely  vested  right,  which  could  not  be 
devested  wby  the  remission  after  such  sentence. 
This  had  been  expressly  determined  in  the  Cir- 
cuit Court  for  the  First  Circuit ;'  and  though  tlie 
case  had  not  hitherto  been  prosented  to  this 
Court>.there  were  other  analogous  cases  w:hich 
settled  the  ^doctrine,  that,  as  between  the  repre- 
sentatives of  a  deceased  Collector,  and  his  suc- 
cessor in  office,  or  as  between  a  removed  Collec- 
tor and  such  successor,  the  share  of  the  forfeit- 
ure to  which  be  is  entitled  attaches,  and  is  con- 
summated by  the  sentence  of  'condemnation/ 
This  went  upon  the  principle,  that  it  became  an 
absolutely  vested  right,  by  relation  back  to  the 
time  of  seizure.  If  it  were  an  absolutely  vested 
right,  it  must  be  vested  as  against  the  government. 
It  is  not  vested,  even  as  against  the  government, 
at  the  time. of  the  seizure..  That  only  gives  an 
inchoate  right,  which  may  never  become  absolute 
for  want  of  a  condemnation,  or  may  be  inteteept- 
ed  by^  a  remission  before  condemnation^^    The 

and  Naval  Officer  of  the  DUlrict  and  Surveyor  of  the  port,  wherein, 
the  san(ie.  shall  fii|ve  been  incurred,  or  to  such  of  the  said  officers  as 
there  may  be  in  the  said  District ;  and  in  dbtricts  where  only  one  6t' 
the  aforesaid  officers  shall  have  been  established,  theaaid  moiety 
siiall  be  given  to  such  officer,"  &c. 

a  Tlie  Maigaretta,  1  QdUU.  Rep.  515.  522.    TheHollen,  1 
3/iifoii'«lZep.431. 

b  Jones  V.  Shore,  I  Wheat.  Rep.  462.  ,  Van  Ness  v.  BueL  4 
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1625.  forfeiture  has,  for  certain  purposesi  relation  back 
^JJ^J^JJJjj^to  the  commisBion  of  the  offence.  As  between 
▼.  the  offender  and. all  |>erson8  claiming  as  pur- 
chasers of  the  property,  and  the  government,  the 
forfeiture  attaches-  at  the  .moment  of  ddidum^ 
But  this  proceeds  from  the  necessary  strictness 
of  all  fiscal  regulations,  and  does  not  prevent  a 
reinission  before  condemnation.  The  delictum 
does,  indeed,  devest  the  proprietary  interest  from 
the  owner,  so  as  to  overreach  th^  claims  of  sub- 
sequent purchasers ;  but  it  does  not^  therefore, 
follojv,  that  the  share  to  which  the  officers  of  the 
customs  may  become  entitled,  vests  in  them  eo 
imtanti.  Their  title  may  never  vest,  by  reason 
of  three  contingencies :  (!•)  There  may  be  no 
seizure.  (2.)  There  may  be  a  remission  after 
the  offmce,  and  before  cofidemnation.  (3.)  There 
may  be  no  condemnation.  If  there  be  no  seizure, 
of  course  no  title  vests.  If  there  be  a  remission 
before  condemnation)  as  no  title  has  yet  vested 
except  against  subsequent  purchasers,  it  purges 
the  offence  entirely,  by  relation  back  to  the  delic- 
tum. If  there  be  no  condemnation,  the  inchoate 
title  is  never  ripened  into  maturity.  But  if  there 
be  a  remission  after  condemnation,  the  rights  of 
the  seizing  officers  have  become  Absolute,  and 
the  remission  purges  the  offence  (if  it  has  any 
effect  at  all)  only  so  far  as  the  government  is  con- 
cerned.. 

This  would  appear  from  the  plain  reading  of 
the  OoUection  Act  of  1799,  c.  128.  [czxviii.] 

a  8  Cranch's  Rep.  S9S.  417. 
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M.  89, 90, 91 .  which  directs  the  Collector  to  prose-  1825. 
cute  for  breaches  of  the  revenue  laws,  and  to  '^'UnJ^fsSliti 
ceive  the  siims  recovered,  and  to  pay  and  distri-  ▼< 
bute  the  same  among  the  different  persons  en- 
titled. It  must  be  admitted,  on  all  bands,  that 
the  'right  must  absolutely  vest  at  some  period. 
The  Court  have  already  rejected  the  notion  that 
it  does  not  vest  until  the  actual  receipt  and  pay- 
ment over  of  the  money*'  There  couldj  there- 
fore, l>e  no  other  epoch  but  that  of  the  sentence 
of  condemnation,  which,  if  definitive,  or  unap- 
pealed  from,  fixes  and.  ascertain^  the  rights  of  all 
parties.  Admitting,  for  the  sake  of  the  argu- 
ment, that  the  government  may  afterwords  remit, 
so  far  as  its  own  rights  are  exQlusively  concern- 
ed ;  it  cannot  certainly  be  concluded,  from  the 
terms  of  the  Remission  Act,  that  the  government 
intended  to  revoke  it9  bounty,  conferred  abso- 
Ititely  upon  its  officers  by  a  solemn  statute  for 
great  purposes  of  public  policy.  It  is  immate- 
rial what  the  Secretary  of  the  Treasury  intended 
to  do.  The  question  is,  what  was  he  authorized 
to  do  by  the  law  under  which  he  acted. 

All  the  analogies  of  the  common  law  would  be 
found  to  repel  the  idea  that  the  remission  could 
devest  the  rights  which  had  become  asqertidned 
and  fixed  by  the  sentence  of  condemnation.  Par- 
don and  remission  are  synonymous  terms,  and 
their  legal  effect  upon  the^  rights  of  parties  must 
be  the  same.  ^'  Pardon"  is  defined  to  be  ^^  a 
work  of  mqrcy,  whereby  the  king  forgiveth  any 

/?  Jone^  V.  Shrire.  1  Wheat,  Hep.  470 
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1825.    offence,  &c.  right,  tiOe,  debt,  or  dutyJ^'    The 
^|^J2^  power,  which  is  given  to  the  President  by  the 
y.       constitution,  of  granting  pardons  for  offences 
^''    may,  qr  may  not,  extend  to  revenue  cases;  but 
whether  the  pardon  is  granted  by  the  President, \ 
dr  by  his  minister,  is  immaterial.    It  is  still  the 
act  of  the    govenfment,  and  it  can  have  no 
greater  effect  in  the  one  <;ase  than  in  the  other. 
It  is  laid  doWn  that' a  pardon  does  not  discharge 
the  thing  in  which  the  subject  has  a  property  or 
interest;  as  if  a  isuit  be  in  the  Spiritual  Court  for 
tithes,  a  legacy  contract,  or  matrimpny,  &c.^  or 
for  dilapidation.'    So,  if  an  incumbent  accepts  a 
plurality,  the  interest  of  the  patron  to  present  is 
not  discharged  by  a  general  pardon/  A  penalty, 
upon  ft>  conviction  for  deer  stealing,  is  not  dis- 
charged by  a  pardon  ;  for  it  is  a  forfeiture  to  the 
party  grieved.    The  king  cannot,  by  his  pardon, 
discharge  an  ftction  commenced  gut  tarn  upon  a 
penal  statute,  exaq^t  for  the  king's  moiety  or 
part/    Nor  penalties  to  bd^  divided  between  the 
informer  and  the  poor  of  the  parish.'    So  a  par-^ 
don  does  not  discharge  a  thing  consequent  or  in- 
cident in  which  the  subject  has  an  interest  vested 
in  him;  as  costs  taxed  in  the^  Spiritual^ Court, 
a  pardon  of  the  offence  does  not  discharge  the 
costs.*    Aqd  diis,  though  the  party  appeals  after 
tlie  taxati0n  of  costs,  so  that  the  sentence  is-sus- 
pended.  by  the  appeal.;    So,  if  the  party  appeals 

a  Sl09i.  233.  /  3  tnii.  238. 

^  5  C6.  51.  a.  g  Sir.B^.  1272. 

c  S  Mod.  Rqi  56.  A  5  Co.  51.  6.    Cro.  Jac. 

d  Cro.  Car.  357. 35«.  159.   Cro.  Car.  199. 

e  1  Salk.  Eep.  233, 234.  a  5  ^o.  Ut.  51.  h. 
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aAer  costo  taxed,  and  then  the  pardon  CQmes^     1825. 
^d  upon  the  appeal  the  former  sentence  is  an-  v^^-nt^ 
nulled,  and  costs  given  to  the  appellant ;  these   ™^^*' 
costs  are  not  discharged^by  the  pardon:  for  the    Morrfe 
costs  being  taxed  in  the  original  suit,  the  party 
had  a  right  of  appeal,  which  was  not  taken  away 
by  the  pardon ;  and,  consequently,  has  a  right  to 
the  costs.'    So,  on  a  proceeding  in  rem^  in  the 
Exchequer,  the  crown's  share  only  of  a  forfeiture 
is  pardoned,  by  an  act  of  general  pardon,  but  hot 
the  informer'fiTon  an  information  previously  filed.^ 
And  in  prize  proceedings,  the  condemnation  is 
held  to  vest  the  right  in  the  captors  so  absolute- 
ly, that  the  government  cannot  release.     Thus, 
in  the  case  of  the  Elsebe,  (one  of  the  famous 
Swedish  convoys)    Sir  W.    Scott  determined, 
that  the  crown  might  interpose  to  release  the 
captured  vessels  before^  but   not  after^  a  final 
adjudication.' 

As  to  the  technical  questioiis  which  had  been 
raised  by  the  special  demurrer  upon  the  plead- 
ings, they  were  all  involved  in  the  question  upon 
the  merits.  If  the  remission  Was  void  as  to  the 
custom-house  officers,,  they  had  a.  right  to  sue  in 
the  name  .of  the  United  States  ;  or,  rather,  the 
l&tter  are  suing  in  their  own  name,  to  give  effect 
to  their  own  bounty  granted  to  those  officers,, 
who  are  prosecutors,  from  the  beginning  in  the 
name  of  the  United  States.  They  are  not  only 
privies,  but  parties,  and  are  concluded  by  a  sen- 

a  Cro.  Car.  47.  >  Parker^  t80. 

c  5  Kob.  ITS. 
Vot.  X.  99 
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183&.    tence  of  acquittal  as  wetl  as  of  condemnatioii.* 
ijKj^J^JJjJl^  But  they  may  also  be  considered  as  the  assignees 
▼.        of  the  United  States,  and  then  the  question  whether 
they  are 'to  sue  in  their  own  name,  or  in  that  of 
the  United  States,  will  depend  upon  the  forms  of 
proceeding  in  analogous  cases.      By  the  civil 
law,  op  thcH^ession  of  a  debt,  the  assignor  im- 
pliedly ceded  to  the-  assignee  all  his  rights  of  ac- 
tion as  incidental  to  the  cession.     The  assignee 
became  what  was  called  procurator  in  rem  mam, 
and  sued  in  the  name  of  his  assignor.     So,  in 
England,  and  in  this  country,  it  has  long  since 
been  settled,  that  the  assignee  of  a  chose  in  ac- 
tion may  sue  in  the  name  of  the  assignor;  who 
has  no  right  to  interfere  with  the  suit.*    By  the 
.  ancient  common  law,  the  king  could  assign  a 
choA6  in  action,  though  a  subject  could  not.   But 
the  assignee  of  tlie  king  took  it  with  all  the  high 
prerogative  remedies.     Thus,  it  is  laid  down,; 
that  the  king's  grantee  may  sue  an  obligation, 
&c.  granted  to  him,  in*  his  own  name^  or  may 
prosecute  in  the  king's  name;  *^  for  the  grant  of 
the  statute,  or  debt,  is  a  warrant  to  him  to  prose- 
cute process  in  the  king's  name."'     ThUs,  where 
a  debt  due  to  an  outlawed  person  was.  granted 
by  the  king;,  held,  that  the  grantee  might  levy 
it  in  his  own  name,  or,  by  extent,  in  the  king's 
name,  ^'  although  he  hath  not  any  words  in  his 

a  Uoyt  V.  Oelston,  3  Whea$.  Rep.  319. 

h  1  Joku.  Cat.  411.  2  Johns.  Com.  121.  3  Johu.  Rep. 
425.  Bottolnley  v., Brooke,  2  B/. itcp.  1271.  1  Wheat.  Rtp, 
293.    1  Term  Rep.  6l9.  621,  622. 

c  Cra.  Jot.  82. 
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grant  to  sue  it  in  the  name  of  the  king^  as  is    18d5. 
usual  in  such  cases.'^-  uSdSX 

As  to  the  alleged  departure  in  pleading,  which       ▼. 
is  relied  on  as  one  of  the  cauaeir  .of  demurrer,    ^f^*^ 
the  objection- is,  that  the  replication  sets  up  a 
cause  of  action  in  the. custom-house  6fficers, 
whilst  the  declaration  proceeds  on  a  cause  of  ac-  - 
tion  for  the  United  States.    The  answer  is,  that 
the  suit  being  here  brought  in  the  name  of  the 
United  Spates,  whose  duty  and  interest  it  is  to 
prosecute  foi*  the  benefit  of  the  officers,  (who  are 
their  grantees,)  notwithstanding  the  remission, 
the  cause  of  action  stated  in  the  replication  is 
just  as  much  in  favour  of  the  United  States  as 
that  set  up  inthedeelariition.    How,  then,  stand 
.  the  pleadings  ?    (1.)  The  declaration  settiifg  up 
a  cause  of  action  in  favour  of- the  United  States. 
(2.)  A  plea  of  remission  by  the  United  States. 
(3.)  A  replication,  admitting  the  fact  of  remis- 
sion, and  affirming  the  cause  of  action  in  favour 
of  the  United  States,  as  set  up  in  the  declaration, 
mth  a  new .  circumitance,  viz*  a  right  of  third 
persons,  which  invalidates  the  remission  so  far 
as  they  are  concerned.    T^is  new  matter  is  as-^ 
sorted,  not  by  the  officers,  but  by  the  United 
States  themselves,  who « sue  precisely  as  if  the 
parties  had  not  performed  the  conditions    on 
which  the  remission  was  granted^cind  it  had  be- 
come totally  void,    tt  was  not.  necessary  that 
this  new  matter  should  have  been  stated  in  the 

a  Cr0\  Jac  179^  ^V^    f^^^-  <Di^-  ^i^-  Auigtnunij  (D.) 
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1823.    declaration.    In  declaring,  it  is  only  necessary 
^U^^^^^^to  set  out  enough  to  maintain  the  action.    In  an 
▼.        action  for  not  executing  a  writ  of  execution,  it  is 
sufficient  to  set  out  the  judgment,  execution,  and 
facts  of  neglect  or  misfeasance.     Even  stating 
the  judgment  is  merely  inducement.     It  is  suffi- 
cient to  state  concisely  the  circumstances  which 
give  rise  to  the  ^efendant'ii  particular  duty  or  lia- 
bility.'   The  remission  Was  a  matter  of  defence 
which  it  was  incumbent  on  the  defendant  to  set 
forth.   Successive  pleiidings  are  designed  for  this 
rerypurpose.  The  office  of  the  declaration  is  to  set 
forththe  cause  of  action  merely,  of  the  plea  to 
avoid  ilip^and  of  the  replication  to  avoid  the  plea. 
Thus,  in  debt  on  bond  for  the  performance  of 
covenants,  the  plaintiff  declared  for  the  penalty. 
The  defendant  craved  oyer,  and  pleaded  general 
performance.    The  plaintiff  replied,  setting  forth 
particular  breaches,  and  it  was  held  good.^    The 
-declaration  in  the  present  ease  pursues  the  most 
approved  forms,  and  with  more  circumstantiality 
than  usual.'    Departure  is  where  the  plea  con- 
tains subsequent  matter,  which  does  not  maintain 
or  fortify  the  matter  in  the  declaration.'.    But 
here  it  does  maintain  it,  and,  at  the  same  time, 
avoids  the  bar.    The  bar  is  remission ;  the  repli- 
cation shows,  that  it  is  no  answer  to  the  declara- 

#  1  CkUtfs  Plead.  S69, 

)  Pott  Manter  General  ▼.  GochraD,  2  Joins.  Rtp.  419. 

£  See  2  Ch%tt^9  Plead.  ^03— j206, 

d  Co.  Lift.  304.  a. 
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tioa.    In  Winch  y.  Keekjf/'  in  assumpsit,  defend-    1825. 
ant  pleaded,  that  plaintiff  had  become  a  ^^^^'-y^lli^^SSm 
rapt,  and  assigned  all  his  effects,  under  the  star.       ▼« 
tute,  to  his  legal  assignees ;  pljadntiff  rej^ed,  that 
the  suit  was  brought  by  him  for  the  use  of  ano- 
ther party,  to  whom  he  had  transferred  the  debt 
before    the   bankraptcy.    The  replication  was 
held  good,  and  the  objection  of  departure  was  not 
even  mentioned  at  the  bar. 

On  the  part  of  the  defenuant,  it  was  insisted, 
that  the  judgment  ought  to  be  affirmed,  for  the 
following  reasons : 

1.  Because  the  Secretary  of  the  Treasury  had 
a  right  to  remit  the  forfeiture  in  question,  not- 
withstanding the  judgment  of  condemnation  pre- 
viously rendered,  as  stated  in  the  pleadings. 

2.  Because,  the  whole. case,  on  the  part  of  the 
Collector  and  Surveyor  of  Portland,  proceeds  on 
the  grbund,*  that  the  remisision  by  the  Secretar}' 
is  binding  upon  the  United  States,  and  discharges 
their  moiety  of  the  forfeiture  ;  but  (las  not  that 
effect  on  the  other  moiety  claimed  by  them ;  thus 
giving  a  construction  to  the  remission,  inconsist- . 
ent  with  its  own  terms,  and  the  act  under  which 
it  was  granted.  According  to  that  act,  the  re- 
mission must  be  valid  to  the  whole  extent  of  the 
power  exercised  under  it,  or  not  at  all ;  a?  it  is. 
admitted,  <therefore,  to  be  good  in  part,  it  follows 
that  it  is  good  for  the  whole. 

3.  Because  such  a  remission  is  not  like  a  par- 
don, nor  is  it  to  be  governed, by  ihe  same  rules  ; 


A  1  T«rm  -R«».Tito. 
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1825.     but  is  equivalent  to  the  judgment  or  decree  of  a 

^fJ^^'T^r  competent  tribunal,  that  no  forfeiture  should  be 

T.        enforced,  inasmuch  as  it  was  without  wilful  uegU- 

"***     gence,  or  any  intention  of  fraud,-  in  the  person 

or  persons  incurring  the  same. 

4.  Because,  as  far  at  least  as  it  relates  to  the 
act  of  Congress,  vesting  in  the  Secretary  of  the 
Treasury  the  remitting  power,  as  therein  men« 
tioned,  the  custom-bouse  officers  have  no  vested 
rights  in  any  forfeiture,  until  not  only  condemna- 
tion, but  the  receipt  of  the  money  produced  by  a 
sale  of  the  forfeiture,  or  collection  of  the  bond 
substituted  for  it,  before  which  time  the  Secre- 
tary has  JfuU  power  to  remit;  and,  having  exer- 
cised it  in.  this  case,  the  Collector  and  Surveyor 
of  Portland*  are  equally  bound  by  it  as  the  Uniteid 
States. 

5.  Because,  if  the  said  Collector  and  Surveyor 
of  Portland  had  any  vested  rights  in  the  forfeit- 
ure in  question,  notwithstanding  the  remission, 
then  they  ought  to  have  enforced  them  by  an  ac- 
tion in  their  own  n^me,  and  not  in  that  of  the 
United  States. 

6.  Because,  the  condemnation  of  the  brig  and 
goods  being  to  the  use  of  the  United  States, 
and  the  recovery  in  the  bond  being  also  in 
the  name  of  th^  United  States,  they  became 
trustees  for  the  Collector  and  Surveyor  of 
Portland,  for  whatever  rights  or  interest  they 
had  therein ;  and  these,  whatever  they  were, 
were  discharged  by  the  remission  of  the  Secre- 
tary, inasmuch  as  the  release  of  a  trustee  is,  at 
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law,  a  bar'  of  the  rights  or  interest  of  his  ce$tui    182S. 
que  trusty  and  espeoially  in  a  case  where  fraud  uJ^^CJJJ^ 
is  neither  charged  nor  pretended.  ▼. 

7.  Becausei  this  being  an  action  to  recover 
damages  for  a  misfeasance,  if  the  United  States  ' 
themsteives  could  sustain  it,  yet,  it  being,  in  its 
nature,  incapable  of  assignment,  they  cMiId  not 
transfer  to  the  said  Collector  and  Surveyor  such 
right  of  action,  iEind  authorise  its  proseciltion  in 
their  name ;  much  lesa  can  it  be  prosecuted  with- 
out any^such  assignment  or  authority. 

8.  Because,  if  the  United  Statea  could  them- 
selves sustain  such  an  action,  the  said  Collector 
and  Surveyor  would  be  entitled  to  no  part  of  the 
damages  recovered;  for  sucb  damages  would 
not  be  the  forfeiture,  nor  the  proceeds  of  the 
bond  which  was  substituted  for  it ;  to  a  share  of 
which  only  they  are  by  Idw  entitled.  Of  course,* 
therefore,  they  cannot  sustain  the  priesent  action 
to  recover  damages  foi  their  own  private  benefit, 
in  the  name  of  the  United  States,  which,  if  re- 
covered by  the  United  States,  they  would  be  en- 
titled to  no  etkBxe  of. 

Sf r.  Emmett  and  Mr.  D.  B.  Ogden^  for  the 
defendant,  stated,  upon  the  first  point,  that  it  waff 
remarkable,  and  might  be  useful  for  interpreting 
the  law,  that  the  question  as  to  the  power  of  the 
Secretary  to  remit,  after  sentence,  was  never 
raised  until  subsequently  to  the  judgment  of  this 
Court  in  Jonen  v.  Sfiore*  and  more  especially 
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1825.  until  m  cer  what  fell  from  Story,  J.  in  the  Marga- 
^2J^^^r««a/  That  no  such  doubt  was  conceived  to 
▼.  exist  at  the  bar  before  the  case  of  Janes  v. 
Shares  a)  pears  from  the  arguments  of  all  the 
counsel  ii  that  case,  which  admit,  that  the  right 
was  not  so  vested  as  not  to  be  defeated  by  a  re- 
mission.' An  expression  there  attributed  lo  Mr. 
Pinkney  'as  to  the  President's  power  of  pardon- 
ing, leads  to  an  examination  of  the  distin<'.t:on  be- 
tween this  power  of  remission  and  the  pardon- 
ing power.  The  power  of  pardoning  is  a  pre- 
rogative given  to  the  President  by  the  constitu- 
tion, analogous  to  that  exercised  by  the  British, 
and  other  sovereigns.  It  is  an  act  of  grace  and 
mercy,  founded  on  the  fact  of  guilt  and  crime, 
but  exercised  from  other  considerations  than 
those  which  govern  a  remission  by  the  .reasury. 
It  is  laid  down,  that  '^  the  king,  by  his  'preroga- 
tive, may  grant  his 'pardon  to  all  offenders  at- 
tainted or  convicted  of  a  crime,  where  he  has  hope 
df  their  amendment.'*^  The  remission  proceeds 
on  the  ground  of  moral  innocence,  and  is  to  be 
only  a  conseiquerice  of  it.  The  Secretary  of  the 
Treasury  has  no  power  whatever,  except  where, 
in  his  opinion,  from  the  judicial'  statement  of 
facts,  the  forfeiture  '^  shall  have  been  incurred 
without  wilful  negligence,  or  any  intention  of 
fraud  in  the  person  or  persons  incurring  the 
same.''  A  pardon  being  an  act  of  grace  -and 
ittercy  to  an  acknowledged  criminal^  it  is  but  just 

a  2  Gattu.  Rep.  516.  h  1  Wktai.  Rep.  46S. 

r,  Comjfn's  Dig.  Pardon,  (A.) 
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that  it  should  not  disturb  the  rights  of  others,     1825. 
founded  on  the  fact  of  that  guilt,  and  their  "^dus-^JjJJ^^^JJJj^^ 
try  in  detecting  it;  but  where  the  remission  is        ▼. 
founded  on  moral  innocence,  the  justice  of  the       ^^^ 
case  is  the  other  way.    In  this  respect^  there 
ought  to.  be  no  difference  whether  a  condemna- 
tion was  had  or  not ;  for,  although  a  sentence  of 
condemnation  may  establish  a  violation  of  the 
letter  of  the  revenue  laws,  the  remission  proceeds 
on  the  ground)  that  it  establishes  no  guilt,  and 
the  petition  for  the  i emission  must  admit  all  the 
facts  on  which  conviction  could  be  founded.  The 
remission  is  intended  to  bo,  ar^d  is,  in  fact,  a  judi^ 
cial  decision.     It  is  the  policy  of  the  revenue 
laws  to  make  certain  acts  subject  to  forfeiture 
and  penalties.    It  adopts  this  course,  in  order  to 
relieve  the  government  from  the  anus  of  proving, 
that  those  acts  were  coupled  with  a  crimii^al  in- 
tent; and  to  oblige  the  party  suffering  to  prove 
the  innocence  of  his  mind,  by  such  evidence  as* 
would  satisfy  the  prop^  officer  of  the  govern'* 
ment  itself.    In  analogy  to  the  jurisdiction  of  a 
Court  of  equity  to  take  cognisante  of  a  judg- 
ment at  law,  and  relieve  against  it  on  principles 
which  the*  Courts  of  law  could  not  have  taken 
into  consideration,  the  Secretary  of  tfie  Treasury 
is  empowered  t,o  administer  equitable  relief,  on 
principles  which  the  revenue  Courts  could  not 
apply ;  but  which  go  to  the  entire  destruction  of 
all  guilt,  and  ought,  therefore,  to  go  to  the  entire 
remission  of  all  punishment.    The  preliminary 
proceedings  are  all  judicial,  by  petition  to. the 
District  Judge,  and  by  examinations  before  him 
Vol.  X.  U 
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1825.    and»  like  an  analogous  suit  in  equity,  all  parties 
v^f'^v^^^. interested  are  brought  before  the  Court  to  assert 
"'  %.    ^^  their  rights,  and  contest  the  justice  of  the  applica- 
Norris.     ^j^^^     rjx^^  officers  of  the  customs,  having  notice, 
and  the  liberty  of  contesting  the  matter,  are  parties 
to  the  suit  or  application,  and  can  no  more  com- 
plain that  they  are  deprived  of  vested  rights,  than 
they  could  where  a  Court  of  equity  decreed  a 
perpetual  injunction  on  a  judgment  at  law. 

The  statute,  having  thus  provided  for  making 
ail  persons  interested  parties  to  the  suit,  uses  the 
most  general  language  possible  to  coyer  the  en- 
tire remission  of  the  forfeiture.  The  prayer  of 
the  petition  extends  to  the  remission  of  the 
whole,  and  the  power  given  to  the  Secretary  is 
to  remit  ^'  mch  fines,'Vitc.  The  proviso  in  the 
3d  section  shows  the  extent  to  which  it  vras  in- 
tended  to  protect  vested  interests,  or  to  consider 
them  as  vested,  viz.  where  a  prosecution  had 
been  commc^nced,  or  information  given,  before 
thq  passing  of  the  act..  Every  information, 
seizure,  or  prosecution,  subsequent,  to  the  pass- 
ing of  the  act,  was  followed  up,  sujbject  to  the 
provisions  of  that  act.  It  formed  a  limitation 
upon  the  extent  of  vesting  the  interests  of  the 
prosecutors,  or,  to  use  the  expression  of  one  of 
the  counsel,  in  Jone$  v.  Shm^e^  '^  it  is  a  condi- 
tion originally  attached  by  the  law;'^  and  attached, 
whether  the  interest  beciune.  originally  vested 
by  the  seizure,  the  condemnation,  or  the  recove- 
ry, and  receipt  of  the  money* 

a  1  Whttat.  Rep.  467- 
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To  what  extent  i»  the  vesting?  It  is  decided  1825. 
in  Van  Nes9  v.  Budj'  that  the  Collector  acquires  ^jjfj^^^^^^ 
an  inchoate  right  by  the  seizuroi  which,  by  the  v. 
subsequent  decree  of  condemnation^  gives  him 
an  absolute  vested  title  to  Ids  share  in  the  for- 
feiture; and  it  is  also  determined,  in  Joiics  v. 
£Etore/  that  the  right  to  share  in  the  forfeitures 
and  penalties  is  given  to  the  Collector  who  made 
the  seizure,  and  not  to  him  in  office  on  the  re- 
ceipt of  the  money*  These  adjudications  were 
as  between  officers  themselves,  and  not  between 
an  officer  and  the  owner  of  the  thing  seized.  But 
they  establish  the  principle,  that  the  right  made 
absolute  by  condemnation  was  that,  and  only 
that,  which  had  become  inchoate  by  seizure. 
That  inchoate  right  was,  under  the  statute,  sub- 
ject to  be  destroyed  by  remission  according  to 
its  provisions,  and  therefore  that  made  absolute 
must  be  subject  to  the  same  provisions. 

But  the  vesting  of  the  right,  as  laid  down  in 
the  case  of  the  Margaretta,''  does  not  take  place 
before  a  Jinal  judgment  or  sentence ;  and  the 
same  epoch  isi  assigned  in  the  case  of  the  EUebCy^ 
for  the  vesting  of  prize  interests  in  cases  of  cap- 
ture. Now,  prize  Courts  can  take  notice  of  all 
equitable  considerations,  but  a  revenue  Court 
cannot.  Notwithstanding  condemnation,  then, 
it  remains  to  be  inquiifed,  whether  there  was  any 
criminal  intent.  If  innocence  be  alleged,  and 
the  proper  proceedings  founded  on  it  be  insti- 

a  4  Wheat.  Rtp.  74.  5  1  Wheat.  Rqf.  AST. 

c  2  GdOii.  Rep.  522.  d  5  Rob.  Rep.  155.  jim.  ed. 
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1825.     tuted,  until  those  proceedings  are  decided  upon, 
^f^'^^^  there  is  no  final  adjudication,  within  the  spirit 
T.       and  meaning  of  the  act. 

^'^        Another  consideration  shows  that  the  remis- 
sion must  operate  to  extinguish  the  rights  of  the 
officers  of  the  customs.     They  could  maintain 
no   action   for   the   forfeiture   as  in   their   ouii 
name3%     The  forfeiting  party  has  nothing  to  do 
with  them :  he  forfeits  only  to  the  United  States, 
and  it  is  only  as  between  the  United  States  and 
the  officers,  that  the  latter  have  any  claim.     In 
this  respect  there  is  a  material  difference  be- 
tween our  act<and  the  British  revenue  laws.    By 
the  British  statute,  one  half  is  forfeited  to  the  use 
of  the  crown,  and  the  other  to  the  use  of  the  in- 
former,  th  the  Exchequer,  the  form  of  proceed- 
ing is  to  adjudge  a  moiety  of  tlie  forfeiture  to 
the  seizors,  or  informer,  by  the  sentence  itself, 
and  it  becomes  a  vested  right  in  them,  by  rela- 
tion back  to  the  filing  the  information.*    But  in 
this  country,  the  utmost  that  can  be  said  is,  that 
the  United  *  States  are,  pro  tanto,  trustees  for 
theim ;  but  as  to  the  forfeiting  party,  the  govern- 
ment is  the  only  legal  actor.    There  must  be  a 
right  of  releasing  some  where.    A  release  by  the 
officers  of  the  customs  wbuld  not  prevent  the 
United  States  from  recovering  the  whole  penal- 
ty.   Thus,  in  debt  on.  a  smstle^  bond  made  to  A., 
to  the  use  of  hun  ani  B.,  the*  defendant  pleaded 
a  release  made  to  him  by  B. ;  on  which  the  plain- 
tiff demurred ;  and  without  difficulty,  it  was  ad- 

a  VVf  ddel  v.  Thurloir,  Parker.  280. 
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judged  for  tbe  pkintiff :  for  B.  is  no  party  to  the     1825. 
deedy  and  therefore  can  neither  sue  nor  release  >r"^;C^ 
It.  But  It  IS  an  equitable  trust  for  hira,  and  suable        ?. 
in  the  Chancery,  if  A.  will. not  let  him  have  part       ®'^"^' 
of  the  money :  and  the  book  of  Edw.  III.  cited,  that 
he  mi;/ht  release  in  sucK  case,  was  denied  to  be 
law.*    Since  there  must  be  a  power  of  releasing 
somewhere,  and  the  officers  could  not  do  it,  the 
power  must  reside  in  the  United  States,  and  the 
remission  is  such  a  release.^ 

Cases  have  been  cited  on  the  other  side,  hi 
which  Courts  of  law  have  taken  notice  of  equita- 
ble interests,  and  have  permitted  them  to  be 
pleaded  or  replied,  so  as  to  protect  them.  All 
these  cases  proceed  on  the  ground  of  fraud  and 
collusion,  which  cannot  be  charged  here.  As  to 
Bottomley  v.  Brook,  and  Rvdge  v.  Birch,''  they 
are  said  by. Mr.  Maryatt,  in  Schooley  v.  Mears,^  to 
have  been  overruled  in  the  Exchequer,  in  the 
case  of  Lanev.  Chandler :  and  in  Wake  v.  Tin- 
kleTr  Lord  EUenborough  says,  '^  I  am  much  more 
inclined  to  restrain  than  to  extend  the  doctrine 
of  these  cases.'^  And  Bailey,  J.  says,  '^  we  have 
nothing  to  do  in  this  case  with  any  other  than 
legal  rights.''  So  in  Bakerman  v.  Radenius,  Mr. 
Erskine  (arguendo)  states  a  casi^  before  Lord 
Mansfield,  where  an  action  was  brought  in  the 
name  of  a  nominal  plaintiff  by  persons  benefi- 

a  Offly  V.  Warde,  1  Lev.  235.  S.  C.  !2  Keb.  SS3. 
6  Baylej  V.  Lloyd,  7  Mod.  Hep.  250. 
c  Cited  in  1  Term  Rep.  621, 622. . 
i  7  Bati.  Rep.  153. 
I?  7  Term  Rep.  662. 
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1825.    cially  ihterestedi  for  whom  he  was  a  trustee.  At 

^JjJI^^j^^the  trial,  the  defendant  produced  a  release  from 

V.       tl^e  plaintiff,  which  Lord  Mansfield  held  to  be 

^^^"^  conclusive;  but  said  the  Court  of  Chancerjr, 
upon  application,  would  make  the  trustee  pay  the 
principal,  the  debt,  if  well  founded,  and  the  costs 
of  suit.  And  Lawrence,  J.  cites  a  case  from 
Salkdd^*  where  Lord  Holt  said,  that  if  the  plain- 
tiff in  ejectment,  who  is  considered  only  as  a 
trustee  for  the  lessor,  released  the  action,  he 
might  be  committed  for  a  contempt  of  the  Court : 
'Vbut  he  did  not  say  the  release  would  not  de- 
feat the  action/'  So,  in  Paine  v.  Rogenf  where 
the  tenant,  a  nominal  plaintiff,  having  given  a 
release  to  the  plaintiff,  the  Court,  on  application 
of  the  landlord,  ordered  it  to  be  givcTn  up ;  clearly^ 
because  if  used  it  would  defeat  the  action.  And 
in  Ltgh  V.  Legh^  the  obligor  of  a  bond^  after  no- 
tice of  its  beiiig  assigned,  took  a  release  from  the 
obligee,  and  pleaded  it  to  an  action  iMrought  by 
the  assignee,  in  the  name  of  the  obligee.  The 
Court,  on  motion,  set  the  plea  aside,  £yre,  C.  J. 
sajring,  '^  the  only  question  is,  whether  the  as- 
signee must  qot  seek  relief  in  a  Court  of  equity.** 
Cldarly  showing,  as  the  whole  caJa^  does,  that  the 
plea  could  not  be  replied  to  at  law. 

But  why  should  the  custom-house  officers  6e 
en  titled  to  maintain  this  action  in  the  name  of 
the  United  States,  notwithstanding  their  reldase, 
and  haiang  no  possible  &iterest  in  the-  fesiilt  ? 
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Why  should  they  have  the  benefit  of  not  being  1825. 
liable  to  costs  for  a  false  action?  They  are  >^^t fjJJJJ^dgJJJJ^, 
assignees  of  the  United  States^ .  if  that  would  pro-  ▼. 
tect  them.  There  can  be  no  assignment  of  a  test.  ^^^'' 
The  injury  by  the  Marshal's  return  is  directly  to 
themselves,  and  the  United  States  have  barred 
themselves  from  regarding  it  as  an  injury  to  them 
by  the  remission.  The  right  to  sue  in  the  name 
of  another  onl/  existed  where  the  action  would 
not  lie  in  the  name  of  the  party  actually  interest- 
ed. But,  in  every  case  where  the  unlawful  act 
of  one  person  does  an  injury  to  another,  an  ac- 
tion-on  the  case  lies  for  the  injury.  Can  the  Uni- 
ted States,  who  are  not  injured,  sustain  this  ac- 
tion? If  they  could,  is  such  a  right  of  action 
assignable?  Here,  however, is  no  actual  assign- 
ment ;  and  it  can  only  be  considered  as  analogous 
to  the  assignment  of  a  chose  in  action.  But 
how  can  the  real  plaintiffs  entitle  themselves  to 
the  damages  recovered  in  the  napie  of  the  United 
States,  without .  such  assignment  ?  The  law  only 
gives  them  half  the  forfeiture  or  proceeds.  How, 
then,  can  they,  notwithstanding  the  release  or  re- 
mission by  the  United  States,  recover,  in  their 
namd,  damages  which  they  are  not  legally  entitled 
to  participjBite  in?  and  do  so  for  their,  own 
benefit,  when»  if  they  have  sustained  damages., 
they  may  sue  in  their  own  name  ? 

And  this  brings  us  to  consider  sonie  of  the  spe^- 
cial  causes  of  demurrer.  The  replication  is  a 
departure  from  the  declaration,  not  only  by  not 
bringing  forward  matter  pursuant  to  it,  and  forti- 
fying it,  but  bv  bringing  forward  matter  showing . 
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1825.  no  right  of  action  in  the  plaintiffs,  and  shawing, 
UnU^Stotei*^^*  '^  it  exi'sts  ony  where,  it  exists  in  third  per- 
V.  spns^ ;  and  that  this  matter  was  known,  and  might 
^"^  be  made  available,  before  actioti  brought.  De- 
parture is  defined  to  be,  ^*  when  the  second  plea 
containeth  matter  not  pursuant  to  his  former, 
and  which  fortifieth  not  the  same,  and^therefore, 
it  is  called  d€ce$9\is^  becayse  he  departeth  from 
his  former  plea."**  Thus,  where  the  defendant 
pleads  in  bar  a  lease  for  fifty  years  made  by  a 
corporation ;  plaintiff  replies,  that  it  wa»  made 
while  a  former  lease  was  in  existence,  and  shows 
the  statute  21  Hen.  VI I L,  and  that  the  lease  for 
fifty  yeaH  was  void  ;  not  setting  forth  the  proviso 
making  such  leases  good  for  twenty-one  years. 
Defendant,  in  his  rejoinder,  pleads  the  proviso 
of  the  statute  "21  Hen.  VIII.,  which  makes  such 
leases  good  for  twenty-one  years.  Held,  that 
this  pleading  of  the  proviso  was  a  departure,  be-: 
cause  it  neither  goes  with,  nor  enforces  the  bar 
before.^  So,  in  a  pmdpe  qtufd  reddaty  the  tenant 
pleads,  that  the  land  was  devised  to  him,  and  the 
plaintiff  repUes,  that  the  devisor  was  an  infant ; 
to  this  the  defendaQt  says,  that,  by  the  custom, 
infants  may  devise.;  and,  per  Curiantj  this  is  a 
departure,  for  he.  ought  tto  have  pleaded  the  spe- 
cial matter  first.'  So,  in  Doctr.  Pliu.  124.  per 
Keble,  noto,  where  general  inatter  is  pleaded^ 
and  where  the  special  matter  might  have  been 

a  Co.  lAtt.  304.  a.    Doeir.  Plac.  tit.  Departure^  (119.) 
b  Fulmantonv.  Stuard,  Dyer,  102.6.  103.  a. 
a  i}octr.Pla€.  123.    37  iSr.  VI.  .'i. 
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pleaded  at  the  commencement,  the  party,  after-     1825. 
wards,  shall  not  maintain  the  general  matter  with  u^j^^gtaM 
the  special  matters.    And  if  the  defendant  justi-        v. 
fies  by  distress  for  rent,  and  the  plaintiff  replies, 
that  he  used  and  sold  them,  to  which  the  defend- 
ant rejoins,  that  be  sold  the  distress  pursuant  to 
the  statute  2  W.  Sf  M^y  it  will  be  a  departure  ; 
for  it  should  have  been  alleged  so  at  first.'    De- 
fendant, in  a  plea,  justified  taking  cattle  damage 
feananty  and  afterwards  rejoined,  that  they  were 
tskstimrckargif^  tkecommon;  held  to  be  a  de- 
parture ;  and  one  of  the  reasons  was,  that  the 
surcharge  might  have  bejen  pleaded  first,  because 
thedefendantthen  knew  the  plaintifi*'s  right.t  So, 
when  a  n^an,  in  his  former  plea,  pleadeth  an  es- 
tate made  by  the  common  law,  in  the  second  plea, 
iregularly,  he  shall  not  make  it  good  by  an  act  of 
parliainent.    So,  when,  in  his  former  plea,  he 
entitleth  himself,  generally,  by  the  common  law, 
in  his  seocmd  plea  he  shall  not  enable  himself 
bv  a  custom,  but  should  have  pleaded  it  at  fijrst/ 
As  to  the  third  cause  of  demurrer,  the  statute 
only  enables  the  isisuiAg  of  a  writ  of  execution  to 
another  District  upon  judgments  *^  obtained  for 
the  use  of  the  United  States."    The  present 
jadgQient  wasobtained  in  their  name;  but  for  the 
use  of  other  parties.    It  is  contended^  that  if  the 
judgment  was  for  the  ^ise  of  the  United  States, 
the  execution  neied  not  be  so.    But  the  privilege 

a  C(m.  Dig.  PUodiTj  (s.  8.) 
h  Ellis  T.  itowlet,  IPtttef ,  688. 
e  Co.Un.$OA.a. 
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1825.    obviously  attaches  to  the  executioiii  and  not  to 

^JfJ^^^^jy  the  judgment.    It  was  for  the  benefit  of  the  go- 

T;       vernment^  and  was  not  intended  to  be  comnf  uni- 

^"^''    cable  to  citizens  in  cases  where  the  United  States 

have  no  interest*     All  tlie  nil6s  for  construing 

statutes  will  bear  out  this  interpretation/ 

Mc  WebsteTf  for  the  plaintiffs,  in  reply,  insist- 
ed, that  the  authority  to  sue  in  the  name  of  the 
United  States  could  not  be  disputed  by  the  de- 
fendant in  this  Court.  The  government  was 
here  represented  by  the  Attorney  General,  and 
if  He  did  not  interfere  with  the  suit,  it  might  well 
be  maintained.  It  was  novel  doctrine,  that  an 
appearance  by  a  wrong  attorney  was  a  ground  of 
demurrer.  If  it  had  l^een  intended  to  take  ad- 
vantage of  that  objection,  a  summary  application 
should  have  been  made  to  the  Court  below,  by 
whom  the  attorney  on  the  record  had  been  ap- 
pointed to  prosecute  this  suit,  the  District  Attor- 
ney having  refused  to  prosecute  it.  The  discre- 
tionary power  exercised  by  the  Court  below  in 
this  instance,  was  essential  to  the  administration 
of  justice,  whenever  the  District  Attorney  refuses 
to  act,  or  is  interested,  or  in  case  of  his  death. 
But,  even  if  this  Court  should  be  of  opinion^ 
that  the  order  made  in  the  present  case  was  irre- 
gular, it  would  not,  on  that  account,  give  judg- 
ment against  the  sufficiency  of  the  plaintifi^'s  re- 
plication as  pleaded.  It  would  merely  direct  the 
pleadings  to  be  nmei^ded  by  inserting  tlie  name 

//    Bar.    ihr.iU.  Sfattttf.  J.^  '..     Plmnl  18 
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of  the  District  Attorney  in  the  place  of  the  pre-  1825. 
sent  attorney  on  the  record.  The  plaintiiflr's  de- ^^J^Jj^JJJj;^ 
claration  is  admitted  to  be  good,  and  it  is  unne-  ▼• 
cessary  to  consider  the  replicationi  since  the  plea 
contains  the  first  fault  (if  any)  in  the  pleadings*. 
It  cannot  be  pretended  that  it  is  a  good  plea,  be- 
cause the  plaintiff  has  declared  by  a  wrong  attor- 
ney. If  this  judgment  be  affirmed,  it  is  a  per- 
petual bar  as  against  the  United  States,  and  all 
others  interested.  While  the  cause  is  allowed 
to  stand  on  the  calendar,  the  rights  df  the  par- 
ties, as  stated  in  the  pleadings,  must  alone  be 
regarded.  But  the  officers  of  the  customs  have 
a  right  to  use  the  name  of  the  United  States. 
The  cases  cited  in  the  opening  sufficiently  show 
it.  Wherever  the  subject  has  ai^  interest  in  a 
prosecution  in  which  the  king's  naine  is  necessa- 
ry as  a  formal  party,  the  subject  has  a  legal  right 
to  use  it.  AU  cases  of  information,  not  ex  officio^ 
are  of  this  sort,  such  as  those  by  the  Master  of 
^e*  Crown  Office,  in  quo  warranto j  of  intrusion 
to  office,  &c.  The  prerogative  of  the  supreme 
inagistrate  is  held,  not  for  purposes  of  ostenta- 
tion, .but  for  tlie  substantial  benefit  of  society,' 
an4  its  aid  may  be  invoked  as  often  as  necessity 
require  it. 

The  plea  is  bad,  because  the  Marshal,  who  is 
a  mere  ministerial  officer,  was  not  a  competent 
judge  of  the  validity  or  effecit  of  the  remission. 
He  is  the  office^  of  the  Court,  and  not  of  the 
treasury. .  He  is  to  collect  the  money,  and  bring 
it  into  Court.  When  it  is  received  in  the  regis- 
try, distributioi)  is  to  be  m«ide'  of  it  according  to 
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1825.    law ;  or  if  the  forfeiture  has  been  remittf^d,  the 
^fj^^?jjj^^  conditions  of  the  reniission  are  to  be  complied 
T.        witii  under  the  directions  of  the  Court.    If  the 
Mornf.     jjj^gjj^i  jjjyj  levied  the  money  upon  the  execu- 
tion, and  no  remission  had  been  obtained,  he 
could  only  be  copopelled  to  pay  it  over  by  a  mo- 
tion to  confipel  him  to  return  the  process.     If  the 
remission  had  been  unconditionali  and  could  de- 
vest the  share  of  the  custom-house  officers,  he 
had  nothing  to  do  with  carrying  it  into  effect.   It 
is  by  the  Court  only  that  the  rights  of  the  parties 
are  to  be  ascertained,,  and  their  respective  ctaimn 
to  be  satisfied. 

.The  plea  is  also  bad,  because  it  does  not 
i^et  forth,  with  proper  averments,  the^  facts  and 
circumstances  stated  in  the  petition  to  the  Secre- 
tary of  the  Treasury,  upon  which  the  remission 
of  the  forfeiture  was  granted.  It  is  an  inflexible 
rule  of  pleading,  that  whenever  a  justification  is 
setup  under  a  special  or  limited  authority,  every 
thing  should  be  set  forth  to  show  the  casie  to  be 
within  the  protection  of  the  authority  relied  on. 
The  statement  of  facts  on  which  the  remission 
was  grounded,  is  essential  to  be  known,  in.  order, 
to  see  whether  the  Secretary  of  the  Treasury, 
who  also  acts  merely  as  a  ministerial  officer,  has 
pursued  his  authority.  It  has,  indeed,  been  ar- 
gued,, that  ^le  Secretary  acts  judicially  in  those 
cases,  and  that  his  decision  ia  an  adjudication 
binding  on  all  the  worlds  and  ^especially  on  the 
officers  of  the  customs,  who  are  both  parties  and 
privi^a.  But,  how  can  that  be  a  judicial  power, 
which  is  merely  of  executive  discretion?    The* 
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Secretary  may  remit  under  the  statute^  whenever     1825. 
it  is  proved  to  his  satisfaction  that  the  pffenqe it^^J^^bJ^ 
was  committed  ^*  without  wilful  negligence,  or        ▼• 
an  intention  of  fraud ;''  but  he  i^  not  bound  to       ^"^ 
remit  even  in  case  of  innocence  ever  so  dearly 
proved.     All  judicial  power,  under  the  constitu- 
tion, is  vested  in  one  Supreme  Court,  and  such 
inferior  tribunals  as  Congress  shall  establish. 
JIow,  then,  can  any  portion  of  that  power  be  vest- 
ed in  the  treasury  department,  or  in  any  other 
Executive  department  ? 

The  plea  is  bad,  because  it  alleges  the  temis- 
sion  after  a  final  sentence  of  condemnation,  iand 
a  summary  judgment  upon  the  appraisement 
bond.  The  Remission  Act  of  Congress  was 
evidently  copied  from  the  British  statute  of  the 
27th  Geo.  III.  c.  27. ;  and  under  that  statute  the 
Commissioners  of  the  Customs  have  never  exer- 
cised the  power  of  remitting  a  forfeiture  after 
judgment.'  This  defect  of  authority  hnying  been 
found,  in  some  respects,  inconvenient,  the  power 
of  remitting  after  judgment  was  expressly  given 
(not  to  the  Commissioners  "of  the  Cy stems,  but 
to  a  higher  authority,)  the  Lords  of  the  Treasury, 
by  the  54th  of  Geo.  III/c.  171.  When  it  is  said, 
that  the  rights  of  the  cuMom-hojise  officers,  are 
vested  from  the  time  of  the  judgment  or  sentence, 
it  is  not  meant  that  they  are  vested  independent 
of  the^act  of  Congress,  but  under  the  act,  and 
according  to- the  act.  If  the  la w  authdrizes  a  re- 
mission after  judgment,  it  is  idle  to  speak  of 

a.CUU^i  Crim.'Law,  798.  . 
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1825.  rights  being  vested  by  the  judgment.  The  ques- 
Ji'^^Y^  tion  is,  what  docs  the  act  mean  ?  And  it  is  con- 
T.  tended,  that  it  hmits  the  power  to  cases  before 
^^^  condemnation.  Every  clause  and  phrase  of  the 
act  is  applicable,  and  alone  applicable,  to  such 
cases.  The  persons  entitled  to  the  benefit  of 
the  act,  are  those  who  '^  shall  hare  incurred^  any 
fine,  forfeiture,  or  disability,  or  shall  have  been 
interested  in  any  vessel,  goods,  wares,  or  mer- 
chandise, which  diall  have  been  sttbjeet  to  any 
Beizurefforfciturej  or  disability,'*  &c.  This  can-* 
not  refer  to  things  already  forfeited.  Goods  for- 
feited and  condemned,  an^  not  subject  to  forfeit- 
ure ;  they  are  actually  forfeited.  &o,  the  words, 
^^  incurred  any  forfeiture.^^  No  man  incurs  a 
forfeiture  by  a  judgment  against  him.  It  is  the 
ofience  by  which  the  forfeiture  is  incurred.  So, 
abo,  the  summary  inquiry  which  is  to  be  made 
by  the  District  Judge,  into  the  facts  and  circum- 
stances of  the  case,  shows,  that  the  law  supposes 
that  no  trial  had  yet  been  had.  It  would  be  an  absurd 
provision,  upon  any  other  supposition.  The  net 
authorizes  the  Secretary  to  direct  the  prosecu- 
tipn,  if  any  shall  have  been  instituted,  for  the  re- 
covery of  the  forfeiture,  to  cease,  and  be  discon- 
tinued. It  supposes  a  prosecution  either  pend- 
ing, or  not  yet  brought.  The  prosecution  cannot 
be  said  to  be  pending,  in  a  general  sense,  after 
.  judgment.  There  is  not  a  single  expression  in 
.  the  act  applicable  to  a  judgment.  But  here  are 
two  successive  judgments,  one  against  the  goods, 
and  the  other  against  the  claimants,  upon  the  ap- 
praisement bond.    How  caii  the  remission  dis- 
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charge  this  second  judgment  ?   Why  was  not  ti^e     1825. 
remission  shown  when  the  application  was  made  uJjJJ^JJ^JJJ^ 
for  that  judgment,  so  as  to  prevent  its  being  en-        ▼. 
tered?    There  is  nothing  in  the  act  to  authorize 
the  remission  of  a  judgment.    The  subjects  to 
be  remitted   are,  *^  fines,  penalties,  forfeitures, 
and  disabilities."    Besides,  the  phraseology  ap- 
plicable to  judgments  would  be,  rdeasedj  or  va- 
cated ;  not  remitted  or  mitigated.   There  must  be 
some  limit  in  point  of  time,  and  in  the  order  of 
the  proceedings,  to  the  exercise  of  this  power  of 
remission.    If  the  rights  of  all  parties  are  not 
fixed  and  ascertained  by  the  judgment,  it  will  be 
difiicult  to  discover  when  they  are  consummated. 
The  receipt  of  the  money  by  the  officers  may 
change  the  possession,  but  it  cannot  alter  the 
right.     That  idea  is  expressly  rejected  by  the 
Court  in  Jones  v.  Share.^ 

The  argument  on  the  other  side,  that  there 
must  be  a  power  of  releasing  somewhere,  and 
since  the  Custom  House  officers  cannot  do  it,  the 
power  must  reside  in  the  United  States,  and  may, 
therefore,  be  exercised  by  the  Secretary  of  the 
Treasury,  is  founded  upon  an  entire  misappre- 
hension of  the  distinct  powers  of  the  different 
branches  of  the  government.  There  is  no  au- 
thority given  by  law  to  any  department  or  officer 
of  the  lexecutive  government  to  release  a  debt 
due  by  judgment.  The  Secretary  of  the  Trea- 
sury may  remit  a  forfeitui^e  or  penalty  before 
judgtnent,  or  may  discharge  the  debtor  as  to  his 

a  1  n'itai.  Rep.  470- 
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1825.  person,  but  nothing  short  of  the  legislative  power 
iJ^lJ^^'^JJlJ^of  Congress,  specially  exercised,  can  discharge 
1".  the  debt.  The  usual  course  of  the  Treasury  has 
*^*'  been,  to  refuse  to  remit  after  judgment,  and  to 
refer  to  the  President  for  the  exercise  of  the  par- 
doning power.  It  may  well  be  doubted,  whether 
that  power  extends,  under  the  constitution,  to 
cases  arising  under  the  revenue  laws.  ^  But  the 
practice  shows  the  sense  entertained  by  the 
Treasury  of  the  limitation  to  its  authority.  Whe- 
ther the  President's  pai^doning  power  extends  to 
such  cases  or  not,  there  is  a  close  analogy  be- 
tween a  pardon  and  a  remission ;  and  there  is  no 
more  reason  why  one  should  affect  private  rights 
and  interests  actually  vested  more  than  the  other. 
Both  suppose  legal  guilt,  and  some  considera- 
tion which  makes  it  consistent  with  the  public 
good  that  it  should  be  forgiven.  A  pardon^  as 
well  as  a  remission,  often  suppoaes  moral  in- 
nocence. 

As  to  the  execution  running  out  of  the  District 
of  Maine,  not  only  was  the  judgment  *'  for  the 
use  of  the  United  States,"  but  the  execution  was 
for  their  use.  If  the  forfeiture  could  not  be  re- 
mitted after  judgment,  the  whole  debt  is  still 
due,  and  the  United  States  have  a  direct  interest 
in  a  moiety  of  it.  If  the  forfeiture  might  be  re- 
mitted, so  far  ai^  the  share  of  the  United  States  is 
concerned,  they  have  still  an  interest  in  enfor- 
cing the  demand,  since  it  is  intended  to  secure 
to  their  officers  a  part  of  their  legal  compensa- 
tion. But  this  question  cannot  ariBe  upon  the 
pleadings.    The  defendant  admits  that  hd  has 
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executed  the  prcN^ess,  so  far  as  the  remiasion  did     1825. 
not  prohibit  it,  and  he  is  therefoVe  ^"topped  by  ^^JJJ^^^^JJJ^ 
his  plea  from  insisting  that  it  is  a  void  process.         ▼• 

Moprll* 

Mr.  Justice  Thompson  delivered  the  opinion  March  iM. 
of  the  Court,  and  after  stating  the  case,  pro- 
ceeded as  follows : 

The  j  udgment  of  this  Court  being  placed  upon  qmim,  wim* 
the  validity  of  the  plea,  and  the  merits  of  the  ^*!oii^  i!^ 
defence  therein  setup,  it  is  unnecessary  parti- o^i;i|i^^^« 
cularly  to  notice  any  other  questions  that  havej^'^j**^®"'* 
been  discussed  at  the  bar.  To  guard,  however,  *^*^'^^^ 
against  an  inference,  not  intended  by  the  Court  i»^  J«  ^I** 

^ ,  1.11  .         1  .  Soiitlwrn  Dl»- 

to  be  admitted,  that  the  execution,  in  this  case,trict  of  Nen- 
was  properly  issued  from  the  District  Court  of 
Maine  to  the  Marshal  of  New- York,  it  is  proper 
to  observe,  that  this  must  depend  on  the  con- 
struction to  be  given  to  the  act  of  Congress,  of 
the  3d  of  March,  1797,  entitled,  ?  an  act  to  pro- 
vide more  effectually  for  the  settlement  of  ac- 
counts between  the  United  States  and  the  re- 
ceivers of  public  money.''  Independent  of  this 
act,  it  has  not,  and  certainly  cannot  be: pretend- 
ed, that  an  execution  from  the  District  Court  of 
Maine  could  run  into  any  other  State.  The  sixth 
section  of  that  act  declares,  -'  that  all  writs  of  ex- 
ecution upon  any  judgments  obtained  for  the  use 
of  the  United  States,  in  any  of  the  Courts  of  the 
United  States,  in  one  State,  may  run  and  be  ex- 
ecuted in  any  other  State,  but  shall  be  issued 
from,  and  made  returnable  to,  the  Court  where 
the.  judgment  was  obtained.  The  pleadings  in 
this,  case  show  conclusively,  that  although  the 
Voi..  X  so 
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lfiS5*    judgment  is  nominally  in  fayour  of  the  United 

^States,  yet  it  is  substantially  and  beneficially  for 

r.  the  use  of  the  custom-house,  officers  of  Tortland ; 
and  that  the  execution  was  issued  solely  SMd 
exclusively  for  their  benefit,  and  not  for  the  use 
of  the  United  States,  If  it  was  necessary  to  de- 
cide this  point,  it  might  be  difficult  to  maintain, 
that  this  case  came  within  the  true  intent  and 
meaning  of  the  act;  but  as  the  decision  of  the 
cause  is  put  upon  a  point  more  extensive  in  its 
practical  application,  this  is  passed  by  without 
the  expression  of  any  opinion  upon  it.  Nor  is  it 
deemed  necessary  to  notice  any  objections  taken 
to  the  replication.  The  argument  has  been  con« 
fined  principally  to  tho  plea,  as  being  the  fiisC 
error  on  the  record. 

The  plaintifi'  having  replied,  without  taking; 
any  exceptions  to  the  plea,  he  cannot  now  ayail 
hjmself  of  any  defect,  that  would  not  have  been 
tatal  on  a  general  demurrer. 

The  objections  to  the  plea  may  be  considered 
under  the  following  heads : 

1.  That  it  does  not  set  forth,  with  proper  ayer* 
ments,  the  facts  and  circumstances  stated  in  the 
petition  to  the  -Secretary  of  the  Treasury,  and 
upon  which  the  remission  of  the  forfeiture  was 
granted* 

2.  That  the  Secretary  of  the  Treasury  had  no 
power  to  remit  after  condemnation. 

The  first  objection  supposes  the  case  to  fall 
within  the  rule,  that  where  a  justifieation  is  set 
up  under  a  special  or  limited  authority,  every 
thing  should  be  set  out  to  show  the  case  to  be 
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withia  the  jurisdiction  of  the  authority  whMe    18S5t 
protection  is  claimed  and  relied  upon.  UrttedsStei 

It  liiay  be  observed,  prelinkinarityf  that  this  ?. 
objection,  coming  so  late,  and  at  this  stage  of  the  ^^^ 
cause,  is  not  entitled  to  much  indulgence.  .  If 
well  founded,  and  it  had  been  made  at  an  earlier 
day,  the  plea  could  have  been  amended,  and 
much  expense  and  litigation  prevented.  Every 
reasonable  intendment,  therefore,  in  favour  of  the 
plea,  <>ught  now  to  be  made. 

It  by  no  means^  follows,  that  in  order  to  sus^ 
tain  this  plea,  it  is  necessary  to  show  that  it 
would  have  been  held  good  on  general  demurrer. 
For  it  is  a  rule,  founded  in  good  sense,  and  sup- 
ported by  the  settled  doctrines  of  pleading,  that 
many  defects  are  waived  and  cured,  by  pleading 
over,  that  might  have  been  fatal  on  demurrer.        '^  nmit- 

But  it  is  far  from  being  admitted  that  this  pleaijMt  rorcb  in 
would  not  have  stood  the  test  of  a  general  de-jutciiciiikNi 
murr^r.  The. defendant  was  a  ministerial  officer,  ^l*"     ^ 
and  placed  in  a  situation,  in  which  he  was  obli- 
ged to  judge  and  determine,  whether  to  obey 
the  command  of  the  execution,  or  that  of  the 
warrant  of  remission  from  the  Secretary  of  the  : 
Treasury.    The  latter  is  set  out  in  Aac  verba  in 
the  plea,  and  upon  its  face  refers  to  the  law  un« 
der  which  it  was  issued,  which  was  a  public  act ; 
and  in  which  warrant  the  Secretary  of  the  Trea- 
sury sets  forth,  that  a  statement  of  facts,  with  the 
petition  of  Andrew  Ogden,  touching  the  for- 
feiture, had  been  transmitted  to  him  by  the  Dis- 
trict Judge  of  the  DistHct  of  Maine,  pursuant,  to 
the. statute  pf  the  United  States,  entitled,  ''  mn 
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1825.    act  to  provide  for  mitigating  or  remitting  thefor- 

^IJJ^J^^  feitures,  penalties^  and  disabilities^  aceruing  in 

▼.       certain  cases  therein  mentioned,"  as  by  the  said 

Morris.  gt|^(ei||Q||t  Qf  facts,  and  petitions  remaining  in 
the  Treasury  Department  of  the  United  States 
may  fully  appear ;  and  that  he  having  maturely 
considered  said  statement  of  facts,  it  appeared 
to  his  satisfaction,  that  the  said  forfeitures  were 
incurred^  without  wilful  negligence  or  any  tnten- 
tion  offraudf  and  thereupon  remifted  all  the  right, 
claim  and  demand  of  the  United  States,  and  of  all 
ofher$  whomnoever^  upon  certain  conditions  therein 
fiipecified.  This  warrant,  therefore,  upon  its 
face,  contained  every  thing  required  by  the  law, 
and  which  was  necessiary  to  bring  the  case  within 
the  cognisance  of  the  Secretary  of  the  Treasury ; 
and  to.  require  any  thing  more  from  a  ministerial 
officer  for  his  justification,  would  be  imposing 
upon  him  great  hardship. 

This  plea,  by  setting  out  the  warrant  at  large, 
adopts  and  asserts  all  the  facts  therein  set  forth, 
and  must  be  taken  as  alleging,  that  a  statement 
of  facts  had  b6en  made  by  the  proper  officer, 
and  transmitted  to  the  Secretary  of  the  Treasury,- 
and  is,  therefore,  an  averment  of  that  fact.  It 
is  not^  to  be  sure,  a  formal,  but  is  d  substantiaL 
averment ;  which  is  nothing  more  than  a  positive 
vtiatemeiit.of  facts,  in  opposition  .to  argument  or 
inference. 

It  would  be  altogether  useless,  and  imejre  sur- 
plusage, to  set  forth  s^th  statement  of  facets,  in 
the  plea;  they  would  not  be  traversable.  It  Is 
not  competent  for  any  other  tribunal,  collaterally, 
to  call  in  question  the  competencv  of  tho  evi- 


Digitized  by 


Google 


OF  THE  UNITED  STATES.  285i 

denoe,  or  its  sufficieDcy,  to  procure  the  remiBsion.    Ift^ 
The  Secretary  of  the  Treasury  is,  by  the  lawy^^^^^yg^ 
made  the  ekclusive  judge  of  these  facts,  and  there        v. 
is  no  appeal  from  his  decision.    The  law  de« 
Clares,  Uiat  on  receiving  such  statement,  he  shall 
have  power  to  mitigate,  or  remit,  such  fine,  for- 
faiture,  or  penalty,  or  remove  such  disability,  or 
any  part  thereof,  if,  in  his  apinian^  the  same  shall 
have  been  incurred  without  wUfitl  negligmUfOx 
any  i^^UntUm  of  frauds  in  the  person  or.  persons 
incurring  the  same.    The  facts  are  submitted  to 
the  Secretary,  for  the.  sole  purpose  of  enabling 
him  to  form  an  opinion,  whether  there  was  wilful 
negligence,  or  intentional  fraud,  in  the  trahsac* 
tion;    and  the  correctness  of  his    conclusion 
therefrom  no  one  can  question.    It  is  a  subject 
submitted  to  his  sound  discretion.    It  would  be  a 
singular  issue  to  present  to  a  jury  for  trial,  whe- 
ther the  facts  contained  in  such  statement  were 
sitficient  or  not  to  jsatisfy  the  Secretary  of  the 
Treasury,  that  there  was  no  wilful  negligence,  or 
intentional  fraud.    If  the  plea,  by  setting  out  the 
warrant  at  large,  contains,  as  I  ^ave  endeavoured 
to  show,  an  averment,  that  a  statement  of  facts 
had  been  transmitted  to  the  Seeretairy  by  the 
proper  officer,  as  required  by  the  law,  it  was  all 
that  was  necessary.    This  gave  the  Secretary 
cognisance  of  the  case,  and  which  was  sufficient 
to  give  fafiB  jurisdiction.     But  what  effect  that 
statement  of  facts  would,  or  ought  to  have,  upon 
his'Opmum,  whether  the  forfeiture  was  incurred 
^thout  wilful  negligence,  or  any  intention  of 
fraud,  is  a  matter  th^t  could  not  be  inquired  into. 
But.  should  any  doubt  remain  on  this  point,  it 
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18S5»    is  removed  by  the  admissions  in  the  replication ; 
^JJ^^^J*^  which  begins  by  saying,  that  although  true  it  is 
▼•       that  the  said  William  H.  Crawford,  as  such  Se- 
^^*^     cretaryofthe  Treasury  of  the  United  Btateir, 
did  make  and  issue  the  said  warrants  of  remis- 
sion, as  in  the  said  plea  of  the  said  defendant  is 
alleged,  yet,  &rc.  proceeding  to  set  out  facts  and 
circumstances,  to  show  that  the  legal  effect  add 
operation  of  such  i^emission  cannot  take  away 
the  mcaety  of  the  custom-house  officers,  but  af- 
finfUng  its  validity  as  to  the  moiety  of  the  Uni- 
ted States,  and  thereby  admitting  the  authority 
and  Jurisdiction  of  the  Secretary  of  the  Trea- 
sury, and  placing  the  avoidance  of  the  operation 
of  the  remission  on  the  rights  of  the  custom-^ 
house  officer^  on  a  totally  distinct  ground.    The 
only  purpose  for  which  the  statement  of  facts 
upon  which  the  Secretary  acted,  could  be  required 
to-be  set  out  in  the  plea,  would  be  to  show  his 
jurisdiction ;  and  if  the  replication  admits  this,  f 
must  certainly  work  a  cure^  or  waiver  of  the  de- 
^t^'X^^^'    It  is  laid  down  by   Chitty,  {ChUtff  an 
uM9d^t\^piMd.  5470  and  for  which  he  cites  adjudged 
Mtiof  plea  cases  whiph  support  him,  that,,  as  a  defective 
tton.  declaration  may  be  aided  at  common  law  by  iJie 

jrfea,  so  a  defective  plea  may  be  aided,  in  some 
cases,  by  the  replication.  As  if,  in  debt  on  boofd^ 
to  make  an  estate  to  A.,  tho  defendant  pteads, 
that  he  enfeoffed  another  to  the  use  of  A.|  (whidf 
is  not  aofficient,  without  showing  that  A.  was  a 
plurty,  or  had  the  deed,)  yet,  if  the  plaintiff  reply 
that  he  did  not  enfeoff,  4lns  aids  the  Imr.  Sov  if 
tfie  diefendant  ptead  an  award  without  sufficient 
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certaiotjy  and  the  plaintiff  makes  a  replication    1885. 
which  imports  the  award  to  have  been  made,  k*' 


aids  the  uncertainty  of  the  bar.  And  this  rule  is  ^^  v. 
not  confined  t6  matters  of  form  merely,  but  ex-  >'<>"i^ 
tends  to  matters  of  substance.  Thus,  in  an  ac- 
tion of  trespass  for  taking  goods,  not  stating 
them  to  be  the  property  of  the  plaintiff;  this 
defect  will  be  aided,  if  the  defendant,  by  his  plea, 
admits  the  plaiutiff's  property.  So,  where  seve- 
ral acts  are  to  be  performed  by  the  plaintiff,  as  a 
condition  precedent,  and  he  does  not  aver  per- 
formance of  all,  if  it  appear  by  the  plea,  that  the 
act  omitted  to  be  stated  was,  in  fact,  performed^ 
the  defect  is  cured.  (6  Binny,  24.  CA«My, 
402.)  We  may,  then,  conclude,  that  the  plea  is 
not,  in  the  present  stage  of  the  cause,  to  be 
deemed  defective  on  account  of  the  first  ezcep- 
ion  taken  to  it. 

And  the  remaining,  and  more  important  inquiry   tim  SMrr* 
is,  whether  the  Secretary  of  the  Treasury  had  TmMrj  bM 
authority  to  remit  the  share  of  the  forfeiture  rfo?eiruM"S!l 
claimed  by  the  custom-house  officers.    And  thisro*!^  ^^Jm 
must  depend  on  the  construction  to  be  given  to  S!lulTbi**i!r-' 
the  act  under  which  the  power  was  exercised.  JJf^,**JJ5^*"j 
The  authority  of  the  Secretary  to  remit,  at  anyjjj  ^^^^l 
time  before  condemnation  of  the  property  seized,  ^^®"* 
is  not  denied  on  the  part  of  the  plaintiff;  and  it 
cannot  be  maintained,  that  Congress  has  not  the 
power  to  vest  in  this  officer  authority  to  remit 
lifter  condemnation ;  and  the  only  inquiry  would 
seem  to  be,  whether  this  'has  been  done  by  the 
act  referred  to.    (2  L    U.  8.  585.)    The  pre- 
sent, case  ought  not,  perhaps,  to  be  considered 
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1825.    altogether  as  a  remisaion  after  conJemnation. 

^gJ^^^^^For,  it  appeara,  by  the  warrant  of  remiaaion^that 

tr.       the  atatemuut  of  facta,  by  the  District  Judge, 

'^^'^  upon  which  the  remission  is  foundedi  beara  datA 
on  the  13th  of  June,  ISli^  and  the  condemnation 
did  not  take  place  until  May,  1 817 ;  and  although 
the  remission  was  not  actually  granted  until  Jan- 
uary, 1819,  yet,  as  the  jfacts  on  which  it  was 
founded  were  jvdufiaUy  ascertained  three  yeara 
before  the  condemnation,  there  would  be  some 
plausibility  in  maintaaning  that  the  remission 
should  relate  back  to  the  time  wh^n  the  applica- 
tion was  made  to  the  Secretary.  But,  we  think, 
a  broader  ground  may  be  taken,  and  that  the  au- 
thority to  remit  is  limited  only  by  the  payment  of 
the  money  to  the  Collector  for  distribution* 

It  may  safely  be  affirmed,  that  die  question  now 
presented,  has  never  received  any  judioial  deci- 
sion in  this  Court.  Nor  has  any  cai^e  been  cited 
at  the  bar,  X>r  recollected  by  the  Court  tohaviei 
been  decided  here,  containing  any  principle  at 
variance  with  the  construction  of  the  'act  no^ 
adopted* 

In  the  case  of  J&nti  v.  Shore^s  execuiars, 
(1  Wheat.  jRep.  462.)  no  such  question  was  in- 
volved. The  United^  States  there'  asserted  no 
claim.  Nor  had  the  Secretary  of  the  Treasury 
exercised  any  authority  undei'  the  act  in  question* 
The  money  was  in  Court  for  distribution,  and  the 
sole  question  before  this  Coiirt  was,  whether  the 
then  Collector  and  Surveyor  were  the  actual  in- 
cumbents in .  office,  or  the  rcpresentativea  of  the 
late  Collector  and  Surveyor,  in  right  of  their  tea- 
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tator,  and  intestate,  were  entitled  to  the  moneyi  1825. 
and  it  was  decided  in  favour  of  the  latter.  The^jj^^^'gjj^ 
same  principle  governed  the  case  of  Van  Ne$$  ?• 
V.  Bud,  (4  Wheat.  Rep.  75.)  But  these  cases  ^^""^ 
decide .  no  more,  than  that  the  right  of  the  cus* 
tom-house  officers  to  foirfeitures,  in  rem,  attaches 
on  seizure,  and  to  personal  penalties  on  suits 
brought ;  and  in  each  case  this  right  is  ascertain- 
ed  and  consummated  by  the  judgment,  as  between 
such  officers  and'  the  party  who  has  incurred  the 
forfeiture  or  penalty.  But  they  decide  nothing 
with  respect  to  the  right,  or  the  control  of  the 
United  States,  over  such  penalties  and  forfeit- 
ures. The  rights  and  interests  of  these  officers 
must  neceiksarily  be  held  subordinate  to  the  au- 
thority of  the  United  States  over  the  subject. 
And  that  such  is  the  light  in  which  they  are  view- 
ed, is  evident  from  what  fell  from  the  Court  in 
the  case  of  OeUtan  v.  Hayt^  (3  Wheat.  J2ep.319;) 
It  is  there  slid,  the  seizing  officerjs  the  agent  of^ 
the  government  from  the  moment  of  the  seizure 
up  to  the  termination  of  the  suit.  His  own  wiU 
is  bound  up  in  the  acts  of  the  government  in  re- 
ference to  the  suit.  By  the  very*act  of  seizure, 
he  agrees  to  become  a  party  to  the  suit  under  the 
government ;  for,  in  no  other ,  manner,  can  «he 
show  an  authority  to  make  the  seizure,  or  to  en- 
force the  forfeiture.  If  the  government  refuse 
to  adopt  his  acts,  or  waive  the  forfeiture,  there  is 
tm  end  to  hin  claim ;  he  cannot  proceed  to  enforce 
that  which  the  government  repudiates. 

It  is  not  denied  but  that  the.  custom-house  offi- 
cers have  an  inchoate  interest  upon  the  seizure. 

Vol.  X.  srr 
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1825.    and  it  is  admitted  that  this  may  be  defeated  by  a 
i^^jjj^fl^.^'^lnissioii  at  any  time  before  condemnation.  But, 
r.       if  this  is  not  the  limitation  put  upon  the  autho- 
*^        rity  to  remit,  by  the  act  giving  the  power,  it  is 
difficult  to  discover  any  solid  ground  upon  which 
such  limitation  can  be  assumed.    If  the  interest 
of  the  custom-house  officers,  before  condemna- 
tion, is  conditional,  and  subject  to  the  power  of 
remission,  the  judgment  of  condemnation  can 
have  no  other  effect  than  to  fix  and  determine  that 
interest  as  against  the  claimant.    Those  officers, 
although  they  may  be  considered  parties  in  inte- 
rest, are  not  parties  on  the  record ;  and  it  cannot 
with  propriety  be  said  they  have  a  vested  right, 
in  the  sense  in  which  the  law  considers  such 
rights.     Their  interest  still  continues  conditional, 
and  th9  condemnation  only  ascertains  arid  deter- 
ciines  the  fact  on  which  the  right  is  consummated, 
should  no  remission  take  place.    This  is.evi* 
dently  the  scope  and  policy  of  the  laws  on  this 
subject.    The  forfeiture  i^  to  tlie  United  States; 
and  must  be   sued    for    in    the   name  cf  the 
tnited  States.    (H  L.   U.  &  221.  s.  89.)    It  is 
made  the  duty  of  the  Collector  to  prosecute,  and 
he  is  authorized  to  receive  the  money,  aqd  on  re^ 
^pi  thereof,  is  required  to  distribute  the  same 
according  to  law.    In  all  this,  however,  he  acta 
as  ttie  agent  of  the  government,  and  subject  to 
the  authority  of  tlie  Secretary  of  the  Treasury, 
who  may  direct  the  prosecution  to  cease.    And 
the  act  creating  the  right  of  the  custom-house 
officers  to  a  portion  of  the  forfeiture,  does  not 
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vest  any  absolute  right  in  them  until  the  money  182S« 
is  received,  (s.  91.)  It  declares,  that  all  fines,  ^;|[[^^2Sh 
penalties,  and  forfeitures,  recovered  by  virtue  of  -gj\ 
this  act,  shall,  after  deducting  all  proper  costs 
and  charges,  be  paid,  one  moiety  into  the  trea* 
sury,  and  the  other  moiety  dividedbetween  the 
Collector,  Naval  Officer,  and  Surveyor.  No  part 
of  the  act  virarrants  the  conclusion,  that  the  right 
of  these  officers  becomes  absolute  by  the  con- 
demnation. But,  on  the  contrary,-  the  plain  and 
obvious  interpretation  is,  that  the  right  does  not 
become  fixed  until  the  .receipt  of  the  money  by 
the  Collector.  Unless,  therefore,  the  act  under 
which  the  remission  is  allowed  (2  L.  U.  8.  595.) 
limits  the  authority  of  the  Secretary  of  the  Trea* 
sury  to  the  time  of  condemnation,  the  custom-' 
house  officers  have  no  right  to  question  the  re^ 
mission.  That  the  act  does  not,  in  terms,  so 
limit  the  power,  is  very  certain ;  nor  is  such  a  con-' 
struction  warranted  by  the  general  object  and 
policy  of  the  law,  which'  ii^r  intended  to  provide 
equitable  relief  where  the  forfeiture  has  been  in« 
curred  without  wilful  negligence  or  mtehtional 
fraud.  It  presupposes,  that  the  offence  has  been 
committed,  and  the  forfeiture  attached  accord- 
ing to  the  letter  of  the  law,  and  affords  relief  for 
inadvertencies,  and  unintentional  error«  And 
why  should  such  relief  be  forecloaed  hy  the  con^ 
demnation  ?  The  law  was  made  for  die  benefit 
of  those  who  had  innocently  incurred  the  penalty, 
and  not  for  the  benefit  of  the  custom-house  offi- 
cers. If  any  prosecution  has  been  instituted, 
the  Secretary  has  authprity  to  dir^ect  it  to  cease 
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18^.  and  be  diBcontinued,  upon  rach  tenns  or  condr- 
^JjJ2s2u»ti<>ns  as  he  piay  deem  reasonable  and  just.  This 
▼•  enables  him  to  do  ample  justice  to  the  custom- 
house officers,  not  only  by  reimbursing  ajl  costs 
and  expenses  incurred,  but  rewarding  them  for 
their  vigilance,  and  encouraging  them  in  the  ac- 
tive and  diligent  discharge  of  their  duty  in  the 
execution  of  the  revenue  laws.  But,  to  consider 
their  right  to  a  moiety  of  the  forfeiture  as  abso- 
lute, and  beyond  the  reach  of  the  law,  after  con- 
demnation, would  be  subjecting  the  innocent  to 
great  and  inequitable  losses,  contrary  to  the 
manifest  spirit  and  intention  of  the  law.  The 
Secretary  is  authorized  to  direct  the  pro$ecutian 
to  cea3e  and  be  discontinued.  This,  undoubted- 
ly, gives  him  a  control  over  the  execution.  The 
suit,  or  prosecution,  does  not  end  with  the  judg- 
ment, but  embraces  the  execution,  and  it  has  so 
been  considered  by  this  Court  at  the  present 
term*  And  that  such  is  the  sense  in  which  the 
term  prosecution  is  used  in  these  laws,  is  evi- 
dent from  the  89th  section  of  the  Collection  Act, 
where  the  Collector  is  required  to  cause  suits  to 
be  commenced  and  pro$ecuUd  to  effects  But  the 
prosecution  would  be  to  very  litde  effect,  unless 
it  extended  to  and  included  the  execution.  The 
provision  in  the  third  section  of  the  act  under 
which  the  remisMon  is  allowed,  affinrds  a  very 
strong  inference,  that  the  rights  of  the  custom- 
house officers  are  cofiditional,  and  subordinate  to 
the  authority  to  remit.  Jt  declares^  that  nothing 
herein  ccmtained  shall  be  construed  to  affect  the 
fight  or  claim  of  any  person,  to  that  part  of  any 
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fine,  penalty,  or  forfeiture,  to  which  he  may  be  1885* 
entitled,  when  a  prosecution  has  beeii  <^^n*"|j5^3SSiA 
menced,  pr  information  has  been  {^ven,  before  the  ▼. 
passing  of  this  act,  or  any  other  act  relative  to  ^'^"'^ 
the. mitigation  or  remission  of  such  fines,  penal-^ 
ties,'  or  forfeitures ;  thereby  clearly  showing,  that 
before  such  power  to  remit  was  given,  the  right 
of  the  custom-house  officers  attached  upon  the 
commencement  of  the  prosecution,  and  could 
not  be  devested ;  but  that  such  right  was  now 
modified,  and  made  conditional.  This  provision 
is  contained  in  the  first  law  which  passed  in  the 
year  1790,  (2L.  U.  iSf.  103.)  giving  authority  to 
the  Secretary  .of  the  Treasury  to  remit  penalties 
and  forfeitures.  This  act  Was  temporary,  but 
continued  from  time  to  time  until  the  8th  of  May, 
1795,  when  it  expired,  and  was  not  revived  until 
March,  1797,  leaving  a  period  of  two  years,  when 
the  power  to  remit  was  not  vested  in  tKe  Secre- 
tary of  the  Treasury,  and  to  which  period  the 
provision  in  the  third  section  of  the  act  of  1797 
probably  refers. 

The  powers  of  the  Secretary  of  the  Treasury 
have  been  supposed  analogous  to  those  of  the 
CommisnoMTB  of  the  Customs  in  England,  un- 
'der  the  statute  27  Geo.  III.  c.  32.  s.  15.  But 
it  is  very  obvious,  on  reference  to  that  statute, 
that  the  authority  of  the  Commissioners  to  re- 
mit, was  limited  to  the  condemnation.  These 
powers  were  afterwards,  by  statute  51  Geo.  III^ 
c«  96.  extended)  but  still  limited  to  remissions 
before  condemnation.  It  was  probably  not 
deemed  advisable  tp  confer  more  enlarged  powers 
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1825.  tipon  the  CommissioiieT^  ofCtutomSf  but  that  a 
v^>^^^  power  somewhere  to  remit  after  judgment  of 
V.  condemnation  was  proper  and  necessary;  and, 
*^"^^  accordingly,  by  statute  54  Geo.  III.  c.  171.  this 
power  is  transferred  to  the  Commts$iafier$  of, the 
Treamry.  The  two  former  acts  are  recited,  and 
the  recital  then  proceeds  thus :  '<  Whereas  it  is 
expedient,  that  the  provisions  of  the  said  acts 
should  be  further  extended,  and  that  the  Com- 
missioners of  his  Majesty's  Treasury  should  be 
empowered  to  restore,  remit,  or  mitigate  any  for* 
feiture,  or  penalty,  incurred  under  any  laws  rela- 
ting to  the  revenue,  or  customs,  or  exci^te,  or  na- 
vigation, or  trade,  either  brfore  or  after  the  same 
shall  have  been  adjudged  in  any  Court  of  law,  or 
by  or  before  any  Commissioner  of  Excise;  or  Jus- 
tice of  the  Peace ;"  and  it  is  then  enacted,  that  the 
Commissioners  of  the  Treasury  may  Order  any 
goods  seized  as  forfeited,  to  be  restored,  on  the 
terms  and  conditions  mentioned  in  the  order,  and 
may  mitigate  or  remit  any  penalty  or  forfeiture 
which  shall  have  been  incurred  under  the  reve- 
nue laws,  and  upoa  such  terms  and  conditions, 
as  to  costs,  or  otherwise,  as  under  the  circum- 
stances of  the  case  shall  appear  reasonable.  The 
enacting  clause  in  this  statute  is  general,  like  our 
act.  It  does  not,  in  terms,  give  the  power  to  the 
Commissioners  of  the  Treasury  to  remit  after  con- 
demnation, and  yet  ther6  can  be.  no  doubt  the 
power  extends  to  such  cases ;  and,  if  this  be  so, 
what  becomes  of  the  ri  ghts  of  informers,  which  have 
been  supposed  to  become,  by  the  judgment  of  con*^ 
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demnation,  so  vested,  as  not  to  be  devested  even    1885. 

by  a  pardon.  ^SStdSSSm 

The  powers  given  by  this  statute  to  the  Gom-  ^^ 
missioners  of  the  Treasury,  are  very  analogoiis 
to  those  given  by  our  act  to  the  Secretary  of  the 
Treasury,  and  the  phraseology  employed  to  con- 
fer such  powers  is  aearly  the  same  in  both* 
Neither  the  one  lior  tae  other,  in  terms,  extends 
the  power  to  remission  after  condemnation ;  and 
there  can  be  no  reason  why  the  same  consoruc- 
fion  should  not  be  given  to  both.  *  No  vested 
rights  of  informers,  or  custom-house  officers,  are 
violated  in  eithercase.  These  rights  are  condi- 
tional,  tod  subordinate  to  thepower  of  remission, 
and  to  be' provided  for  in  the  terms  and  condi- 
tions upon  which  the  remission  is  granted. 

The  practical  construction  given  at  the  Trea- 
sury department  to  our  act^  has  not  been  parti- 
cularly inquired  into.  It  is  understood,  however, 
that  until  within  a  few  years,  remissions  were 
granted  as  well  after  as  before  condemnation, 
but  that  latterly  this  power  is  not  exercised  after 
condemnation,  nor  will  the  remission  be  granted 
before  condemnation^  unless  the  petitioner  will 
admit  the  forfeiture  has  been  incurred.  This 
practice  is  probably  founded-  on  the  impression, 
that  the  equitable  powers  of  the  Secretary  ought 
not  to.  be  interposed,  until  the  legal  guilt  of 
the  petitioner  is  ascertained.  But  the  rights  of 
the  custom-house  officers  would  seem  to  be  as 
much  affected  ilnder  ;3uch  a  practice,  as  to  remit 
after  condemaation.  Those  rights  are  said  to  be 
inchoate  by  the  seizure,  and  to  be  consummate^ 
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1825.  by  the  condemnation.  The  confession  of  the 
ijjj^'^jjjj^  forfeiture  before  condemnation,  remaining  on  the 
T.  record  of  the  Treasury  department,  although  hot 
a  judicial  condemnation,  might  well  be  said  to 
consummate  the  rights  of  the  custom-house  offi- 
cers, if  they  are  to  be  considered  as  becoming  ab- 
solute when  the  forfeiture  is  ascertained.  The 
condemnation  does  no  more  than  to  determine 
that  question,  so  far  as  respects  the  right3  of 
those  officers ;  for  the  condemnation  is  not  to 
them,  but  to  the  United  States;  they  are  no  par- 
ties to  the  judgment ;  and  their  rights  must  de- 
pend upon,  and  be  governed  and  controlled  by, 
the  acts  of  Congress,  which  create  and  regulafe 
such  rights;  aha  by  these  acts,  those  rights,  in 
the  opinion  of  the  Court,  do  not  become  fixied 
and  absolute  by  the  condemnation,  but  are  sub- 
ject to  the  power  of  remission  by  the  Secretary 
of  the  Treasury,  until  the  money  arising  from  the 
forfeiture  i&  received  by  the  Collector  for  distri- 
bution. The  warrant  of  remission,  therefore,  in 
this  case,  when  served  upon  the  Marshal,  opera- 
ted as  a  supersedeas  to  the  execution,  and  justi- 
fied a  discharge  and  restoration  of  the  property 
levied  upon,  and  exonerates  him  from  all  claim 
to  [damages  by  the  custom-house  officers. 

Mr.  Justice  Johnson.  I  entirely  concur  with 
my  brethren  in  .the  opinion,  that  the  power  of  the 
Secretary  to  remit  extends  as  well  to  cases  after 
as  before  judgment  rendered.  The  question  is 
one  which  I  have  bad  to  consider  repeatedly  in 
my  circuit,  and  which  I  so  decided  more  than 
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twelve  years  ago.    The  reasons  on  which  I  then     1825. 
founded,  and  still  adhere  to  this  opinion,  were^^f^Jj^^JJ^ 
briefly  these :  m  ^' 

I  consider  the  contrary  doctrine  as  neither 
consistent  with  the  words  nor  the  spirit  of  the 
act  of  1797.  The  unavoidable  consequence  of  it 
would  be,  that  die  suitor  for  grace  is  «hut  out  of 
every  legal  defence ;  and  it  would  be  difficult  to 
assign  a  reason  why  justice  should  be  refused  by 
the  hand  that  tenders  mercy.  Many  defences  are 
not  only  consistent  with  the  claim  for  remission, 
but  furnish  in  themselves  the  best  ground  for  ex- 
tending the  benefit  of  the  act  to  the  party  de^ 
fendant.  He  who  supposes  his  case  not  to 
come  within  the  construction  of  a  law,  or  that 
the  law  is  repealed,  expureid,  or  unconstitution^, 
cannot  be  visited  with  moral  offence,  eitiier  in 
the  act  charged  or  the  defence  of  it.  Yet,  how 
is  the  question  of  right  ever  to  be  decided,  unless 
he  is  permitted  to  try  the  question  before  a  Coii^ 
of  law  ?  In  such  a  ca4p,  pertinacious  adherence 
to  his  offence  cannot  be  imputed  to  him,  since 
resisting  the  suit  on  the  one  hand,  while  he  sues 
for  remission  on  the  other,  amount  to  no  more 
than  this,  that  he  denies  having  violated  the  law ; 
but  if  the  Court  thinks  otherwise;  He  then  peti- 
tions for  grace,on  the  ground  of  unaffected  mis- 
take; a  point  on  which,  of  course,  he  must  satis- 
fy the  Secretary,  before  he  can  obtain  a  remis- 
sion. 

If  the  question  be  tested  by  the  letter  of  the 
law,  it  will  be  found,  t  think,  to  lead  to  the  same 
conclusion.    The   words  are,  ''  whenever  any 

Vot.  X.  38 
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1825.    person,  who  shall  have  incurred  any  fine,  penalty, 
^iJJJ^^^^JJj^fo^^  or  disability  J  or  shall  have  been  intt- 

T.  rested  in  any  vessel,  goods,  wares,  or  merchan- 
''^  dise,.  which  shall  have  been  subject  to  any  sei- 
zure, forfeiture,  or  disability,  by  Jforce  of  any 
present  or  future  law  of  the  United  States,  for 
lajring  or  collecting  any  duties  or  taxes,  or  by 
force  of  any  present  or  fulwe  act  concerning 
the  registering  and  recording  of  ships  or  vessels, 
&c.  shall  prefer  his  petition  to  the  Judge  of  the 
District  in  which  such  fine,  penalty,  forfeiture,  or 
disability,  shall  have  accrued,  truly  and  particu- 
larly setting  forth,"  &c.  then,  &c.  the  power 
of  remission  may  be  exercised  by  the  Secretiuy, 
and  the  prosecution  if  any,  ordered  to  be  staid. 

On  perusing  this  act,  it  must  be  conceded,  that 
the  terms  are  sufilciently  general  to  extend  the 
powers  of  the  Secretary,  without  limit,  to  the 
C9ses  of  fine^  forfeiture,  or  disabili^,  occurring 
under  the  several  laws  specified.  The  limita- 
tion, therefore,  must  be  sought  for  either  in  some 
principle  of  construction,  or  in  some  principle 
aliunde^  which  is  competent  to  impostf  such  limi- 
tation. 

But,  with  a  view  to  construction,,  there  will  be 
found  several  considerations  calculated  to  extend 
the  power  granted  to  cases  wherein  judgmients 
have  been  obtained,  rather  than  to  restrain  it  to 
any  prorexisting  state  of  things.  If  the  question 
be  tested  by  the  technical  signifidtion  of  the 
terms,  in  strictness  the  power  would  be  confined 
to  cases  in  which  judgment  had  been  obtidned, 
rathcvthen  to  those  of  a  contrary  description. 
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Fines,  penalties,  and  disabilities,  are  not  iticur-     1825. 
redy  and  do.  not  accrue,  in  the  technical  sense  of u^uIdSutcb 
the  terms,  until  judgment.     With  regard  to  disa-       ▼. . 
bilities  particularly,  (and  there  is  no  discrimina-       ^'"^' 
tion  made  between  the  cases,)  I  would  notice 
that  disqualification  to  hold  any  office  under  the 
United  States,  which  is  imposed  upon  a  smug- 
gler for  seven  yearSir    Who  con  question  that  it 
must  be  counted  from   the  day  of  judgment, 
and  not  from  the  day  of  the  offence  or  informa- 
tion ?  Or-who  can  suppose  that  it  could  be  made 
a  plea  to  the  authority  of  a  public  officer  at  any 
time  before  conviction  ? 

Buty  with  regard  to  fines  and  forfeitures,  also, 
there  are  vaifious  provisions-  of  the  United  States 
law^,  which'look  positively  to  a  trial  as  necessary 
to  determining  whether  such  fines  and  forfeitures 
have  been  incurred.  I  would  notice  particularly 
the  29th  section  of  the  Collection  Law  of  1799, 
under  which,  incurring  the  penally  for  the  offence 
there  stated,  is  made  to  depend  upon  the  mas- 
ter's not  being  able  to  satisfy  the  Court,  by  his 
own  oadi,  or  other  sufficient  testimony,  of  certain 
facts,  which,  in  the  given  case,  prevent  his  incur- 
ring the  fine. 

So,  also(,  of  the  67tli  section  ^of  tlfe  same  law, 
in  which  a  forfeiture  is  made  to  accrue  upon  a 
state  of  facts  which  positively  requires  the  inter- 
vention of  a  Court  of  justice,  and  which,  of  con- 
sequence, cannot  be  said  to  have  been  incurred 
or  accrued  until  judgment. 

But  bther  considerations  present  themselves 
upon  this  law,  which  lead  to  the  same  conclusion. 
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1825.    The  wards  are»  ^'  shall  prefer  his  petition  to  the 
^^^y^!^  Judge  of  the  District  in  which  such  fine,  penalty, 
T,       forfeiture,  or  disability,  shall  have  accrued.''  That 
^•"™**    thi9  word  accrued  meant  something  more  than 
the  term  incurred,  used  in  the  previous  part  of 
the  section,  is  obvious  from  this  consideration, 
that  an  offence  might  be  co  amitted  in  one  Dis- 
trict, and  the  offender  prosecuted  in  another ;  but 
it  never  was  imagined,  that  the  suit  for  remission 
could  be  going  on  in  the  District  where  the  pe- 
nalty was  incurred,  in  one  sense  of  the  term,  and 
the  prosecution  in  another.     The  term  accrued, 
therefore,  has  been  universally  held  to  be  here 
used  with  relation  to  the  seizure,  information,  or 
suit  for  the  penalty ;  and  so  far  from  its  being 
held  to  have  any  effect  in  confining  the  time  of 
prosecuting  this  claim  for  remission  to  the  inter- 
val  between  information   and  judgment,  that, 
practically,  we  know,  in  some  of  the  most  com- 
mercial Districts,  the  construction  adopted  was, 
that  the  penalty  did  not  accrue  until  conviction ; 
and,  hence,  suffering  a  decree  or  judgment  to 
pass,  was  considered  as  essential  to  making  up 
the  case  in  which  the  suit  for  remission  might  be 
preferred.    And  there  was  some  reason  for  this 
practice,  since  the    necessary  meaning  of  the 
term,  as  distinguished  from  the  word  incurred, 
shows,  that  there  could  hardly  ever  occur  a  case 
in  which  the  suit  for  remission  was  not  preceded 
by  the  suit  for  the  penalty.    But,  if  the  defend- 
ant was  compelled  to  confers  thai  he  had  violated 
the  law,  and  so  the  act  requires,  what  reason 
could  exist  why  judgment  should  not  forthwith 
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page  against  him  ?  .And  if,  under  such  circum-     1825. 
stances,  the  judgment  was  a  bar  to  the  remission,  ^^(^(s^ 
the  boon  held  out  to  them  was  all  a  fallacy ;  nay,        v.  ^ 
more,  it  was  a  lure  to  ensnare  him ;  for  the  law 
imposes  no  obligation  on  the  Judge  to  stay  pror 
ceedings;  and  whether  lie  would  or  not,  rested 
with  him,  or  with  the  District  Attorney,  until  the 
Secretary  should  have  time  to  act  upon  the  ap- 
plication for  remission. 

The  replication,   however,   exhibits  the  true 
ground  on  which  the  real  plaintiff  in  this  suit  is 
compelled  to  rest  his   case:  which  is,  that  by 
virtue  of  the  judgment,  certain  rights  were  vested 
in  him,  over  which  the  remitting  power  of  the 
Secretary  does  not  extend.    In  making  up  this 
replication,  the  party  ought  to  have  felt  the  real 
difficulties  of  his  case.    It  is  generally  true,  that 
the  rules  of  pleading  furnish  the  best  test  of  a 
right  of  action.    The  effect,  in  this  case,  was  to 
introduce  a  new  personage  into  the  cause ;  and  if 
I  were  disposed  to  get  rid  of  the  question,  on  a 
technical  ground,  I  should  find  no  difficulty  in 
coming  to  the  conclusion,  that  there  is  a  depar- 
ture in  this  plea,  and  he  has  abated  his  writ. 
How,  in  fact,  the  name  of  the  United  States 
comes  at  all  to  be  used  in  this  caiise,  is  to  me  a 
mystery^    The  very  policy  of  the  law ,  in  this 
part  of  its  revenue  system  is  avoided  by  it,  and 
would  be  frustrated,   if  the  practice  could  bo 
countenanced.-    That  the   name  of  the  United 
States  should  be  used  against  its  will,  and  an  at- 
torney for  the  United  States  nominated  by  a 
Judge,  to  act  where  the  attorney  of  the  United 
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1825.    States  refuses   to  act,    and  that  without  any 
^JJJ^Jl^JJJj^  authority  by  statute,  I  acknowledge  has  excited 
T.       wff  surprise. 

The  principles  asserted  are,  that  an  absolute 
interest  is  vested  by  law  in  the  Collector ;  that 
the  United  States  are  the  trustees  to  their  use; 
that  the  act  of  the  trustee  shall  not  defeat  the  in- 
terests pf  the  cestui  que  use^  and  that  h^  shall 
have  the  use  of  the  trustee's  name  to  vindicate 
his  rights,  that  too  in  an  action  for  damages. 

The  whole  of  this  thing  appears  to  me  to  be 
wrong.  If  the  right  was  an  absolute,  substaatrre, 
individual  right,  why  was  not  the  suit  brought  in 
the  name  of  the  Collector?  If  his  interest  is 
only  an  equitable  interest,  by  what  known  rules 
of  pleading  can  be  avail  himself  of  his^  mere 
equitable  interest  in  a  suit  at  law  ?  or  rather, 
can  he  make  his  appearance  as  party  in  the  suit 
instituted  by  bis  trustee?  and  that  too,  a  rait 
for  damages  ?  It  all  results  in  a  strong  attempt 
to  modify  the  operation  of  our  laws,  and  to  regu- 
late the  rights  and  powers  of  our  officers,  by  . 
some  fancied  analogy  with  the  British  laws  of 
trade,  and  British  revenue  officers. 

Our  system  is  a  peculiar  sjrstem ;  and  nothing 
is  clearer  to  my  mind,  than  that,  in  many  parti- 
culars, it  is  constructed  with  a  view  to  avoid  that 
very  analogy  which  is  here  set  up,  and  those  con- 
sequences and  embarrassments  which  might  grow 
out  of  It.  In  the  instance  before  us,  relief  was 
to  be  provided  for  a  case  of  misfortune  and  of  in- 
ncic^nce,  and  nothing  could  have  been  more  ab- 
surd, than  to  suiTer  the  vested  rights  of  informers , 
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and  Beizing  officers  to  embarras  the  government    1825. 
in  its  benevolent  and  just  views  towards  the  ob-  Ji^TY^!^ 
jects  of  this  law.     Mercy  and  justice  coiild  only        ▼. 
have  been  administered  by  halves,  if  Collectors       ®'"** 
could  have  hurried  cau&cs  to  judgment,  and  then 
clung  to  the  one  half  of  the  forfeiture,  in  «con- 
tempt  of  .the  cries  of  distress,  or  the  mandates  of 
the  Secretary.     Henre,  according  to  our  system, 
all  the  suits  to  be  instituted  under  the  laws  over 
which  the  Secretary's  power  extends,  arc  com- 
menced in  the  name  of  the  United  States.     No 
other  party  is  permitted  to  su^ ;  they  are  all  made 
national  prosecutions;   all  the  legal  actors  are 
those  who  are  bound  in  obedience  to  the  govem- 
menf  that  prosecutes.     Nothing  is  more  untena- 
.ble  than  the  idea,  that  at  any  one  stage  of  the 
prosecution,  the  government  assumes  the  charac- 
ter of  a  trustee ;  an  idea  so  abhorrent  to  the  prin- 
ciples of  the  common  law,  that  to  make  the  king 
a  trustee,  was  to  liiake  him  absolute  proprietor. 
Nor  is  it  until  the  character  of  prosecutor  for  of- 
fences against  itself  is  put  off,  that  the  law  raises 
a  state  of  things,  in  which  the  relation  of  trustee 
and  cestui  que  use  actually   can  arise.     This  is 
when  the  money  is  paid  into  the  hands  of  the 
Collector.    To  him  the  law  directs  that  it  shall 
be  paid^  in  order  that  it   may  be  distributed. 
What  right,  I  would  ask,  would  any  one  of  the  dis- 
tributees here  have  to  move  the  Court,  that  the.  mo- 
ney be  paid  to  him,  and  not  to  the  Collector? 
There  are  cases  in  which  other  persons  than  a 
Collector  may  b^  entitled  in  the  capacity  of  in- 
formers, and  it  may  then  be  necessary  for  the 
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1825.    Court  to  decide  on  individual  rights.     But  in  no 
yjJJI^^gJJlJ^case,  that  I  am  aware  of,  arising  under  the  col- 
▼• ,      lection  law,  can  the  Court  be  called  upon  to  pay 
the  money  in  any  other  way  than  to  the  Collector, 
to  be  by  him  distributed ;  and  this  distribution  I  con- 
sider as  a  mere  boon  from  the  government,  which 
they  may  justly,  and  do  practically,  reserve  a  sove- 
reign control  over,  until  so  paid  under  their  laws. 
The  gift  ii  from  them,  of  a  thing  perfected  to 
them,  and  they  may  modify  and  withdraw  that 
gift,  ad  Itoitum.    When  once  paid  away,  accord- 
ing to  legislative  will,  their  control  is  at  an  end, 
and  the  right  then,,  and  not  till  then,  becomes 
vested  and  absolute,  as  between  them  and  their 
officers,  whom,  to  the  last,  the  law  regards  as  ab- 
solute donees.    That  such  is  the  view  of  the 
Legislature,  and  that  in  the  exercise  of  that  dis- 
cretion, they  still  meant  to  be  reasonable  and 
just,  and  not  to  exercise  an  ex  post  facto  power  in 
such  case,  is  all  conclusively  proved  in  the  third 
section  of  this  act,  as  has  been  very  justly  insist- 
ed on  in  argument.    During  two  years,   this 
power  of  the  Secretary  had  remaiiied  suspended, 
and  with  regard  to  rights  accruing  during  that 
time,  the  Legislature  declares,  that  as  the  modi- 
fication imposed  upon  the  grant  to  the  informer, 
or  siezing  officer,  by  virtue  of  that  dispensing 
power,    did  not  then   exist,,  their   proportions 
should  not  afterwards  be  subjected  to  it,  but  the 
Court  may  assess  their  proportions  in  a  summaiy 
manner.    There  cannot  be  a  more  explicit  de- 
claration of  legislative  understanding  th(m  this 
clause  presents,  inasmuch  as  it  Aiakes  no  dis- 
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crimination  between  the  cases  of  judgment  and     1825. 
other  cases,  but  considers  the  right  accruing  to  n^Z/^^ 
them  the  same  before  judgment  as  it  is  after.  t. 

There  is  one  peculiarity  in  this  case,  which,  in  ^®^'* 
my  opinion,  precludes  the  possibility  of  recovery, 
independently  of  the  general  priiiciple  ;  which 
is,  that  this  action  is  brought  against  the  Marshal 
for  not  executing  process  issuing  from  another 
State.  It  certainly  presents  a  dilemma  from 
which  I  think  it  impossible  for  the  party  plaintiff 
to  esQape.  The  right  to  issue  such  pro-* 
cess  originates  in  the  6th  section  of  the  ^'  act 
more  effectually  to  provide  for  the  settlement  of 
accounts  between  the  United  States  and  receivers 
of  public  money,"  by  the  words  of  which  the 
power  is  explicitly  confined  to  the  case  of  exe- 
cutions on  judgments  obtained  for  tlie  use  of  the 
United  Stateis. 

The  real  plaintiff  here,  then,  is  reduced  to  this 
alternative :  Either  the  judgnient  was  for  his 
use  vt  it  was  not.  If  not  for  his  us6,  then  he 
cannot  be  damnified  by  the  defendant  in  refusing 
to  execute  it.  But  if  for  his  use,  it  cannot  be 
for  the  use  of  the  United  States,  and  then  the 
execution  issued  wrongfully,  and  was  rightfully 
disobeyed.  If  it  be  replied,  that  th^  judgment, 
in  the  firist  place,  was  obtained  for  the  use  of  the 
United  States,  it  only  brings  us  bdck  to  what  I 
before!  observed,  that  so  entirely  is  this  tnte,  as 
to  raise  no  vested  right  in  any  one  on  the  soli- 
tary ground  of.  an  eventual  contingent  interest. 

JudgQient  affirmed. 
Vol.  X  39 
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TbeOos 
Nermaoos. 


[PftlSI,     NoK-COMMIttlOflXD  CaPTOB.] 

The  Dos  Kbrmanos.    SHnsLpet,  Claimant. 


Seisuret  nu^jun  Mtf,  bj  non-oommlsvoiied  ca|mirfy  are 
for  the  gOTernment,  and  no  title  of  prize  can  be  derired  bat  from 
the  Prize  Acts. 

A  non-commiisioned  captor  can  only  proceed  in  the  Prize  Court  as 
for  talvagCi  the  amount  of  which  is  discretionary. 

The  appellate  Court  will  not  interfere  in  the  eyercise  of  this  discre- 
tion, as  to  the  amount  of  salvage  allowed,  unless  in  a  yerjr.  dear 
cato  of  mistake. 

An  appeal,  under  the  Judiciary  Acts  of  1789,  c  tO.  s.  ft.  and  of 
1808,  c  d5a  [xciii.]  prayed  for,  and  allowed  within  five  years^  u 
valid,  although  the  security  was  not  given  until  after  the  lapse  of 
fire  years. 

The  mode  of  taking  the  security,  and  the  .:me  for  perfecting  it,  are. 
within  the  discretion  of  the  Court  below,  and  this  Court  will  not 
interfere  with  the  exercise  of  that  discretion. 

APPEAL  from  the  District  Court  of  Loui- 
siana. 

This  was  the  same  case,  reported  ante,  voL  II. 
p.  76.  where  the  decree  of  the  Court  below,  con- 
demning the  cargo  as  enemy's  property,  was 
affirmed  by  this  Court,  reserving  the  question  as 
to  the  distribution  of  the  prize  proceeds.  The 
original  capture  was  made  by  Mr.  Shields,  a  Pur- 
ser of  the  navy,  in  the  year  1814,  in  a  barge 
armed  and  fitted  out  to  cruise,  but  not  regularly 
attached  to  the  navy.  The  cai^i^e  was  remanded 
to  the  Court  below  for  further  proceedings,  and 
that  Court  decreed  the  proceeds  to  be  equally  dis- 
tributed between  the  United  States  and  the  cap- 
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tor,  without  deducting  the  captor's  expenseb. 
From  this  decree  the  captor  appealed  io   this   ^ 

Court.  Hermanof 

Mr.  C.J.  IngenoUj  for  the  appellants,  stated,  MarcK^tk. 
that  it  had  been  generally  considered  by  the  text 
writers,  and  Courts  of  Prize,   that  the  right 
to  captures, /ttre  beUi^  was  in  the  government,  and 
that  no  individual  could  derive  any  rights  of  prize 
but  from  the  express  grant  of  the  government/ 
But,  on  principle,  every  individual  is  in  a  state  of 
war  with  the  enemies  of  his  country ;  and  the 
common  law  certainly  considers  the  law  of  na- 
tions as  authorizing  any  subject  of  the  beUige- 
rant    state  to    seize    enemy's  property  within 
the  realm,  or  the  property  of  other  subjects 
prlBviously  captured  by  the  enemy,  to  the  ex- 
clusion of  the  king,  the  admiral,  and  the  owner, 
unless  the  latter  came  the  same  day  they  were 
taken,  and  claimed  them  ante  occagumsolis^  To 
the  same  effect  is  the  case  in  the  book  of  the  7th 
Edw.  TV.  14. 

The  principle  is,  that  personal  effects,  seized 
in  war,  are  acquired  to  the  taker  by  occupancy ; 
and. immoveables,  such  a&  cities,  lands,  &c.  to 
the  public.''  But  the  crown,  alwayeT  rapacious, 
and  seeking  to  extend  its  final  prerogative,  sub- 
sequently introduced  the  doctrine  of  public  title 
to  personal  things  taken  in  war.    Thus  thd  sta- 

a  8  Wheai.  Rep.  Appz.  Note  I.  p.  7i« 
ft  3  Ree^ef*  m$i.  Eng.  IW,  371, 372. 
c  WooJPm  InH.  Imp.  hawj  l.M.  b.  %.  c.  3. 
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1825.  tute  34  Edw.  III.  c.  1.  declares,  that  the  crown 
^^^IJP'J^^  was  always  seized  of  the  forfeitures  of  war ;  and 
Hermanos.  hence  came  the  doctrine  of  the  droits  of  admi- 
ralty.* It  does  not  appear  that  this  assumption 
has  ever  been  expressly  recognised  by  this  Court 
as  a  part  of  the  law  of  this  country ;  and,  unques- 
tionably, a  non-commissioned  captor  may  seize 
enemy's  property,^  and  after  a  condemnation,  as 
in  this  case,  it  must  be  adjudged  to  the  captors. 
It  is  now  too  lotfe  for  the  government  to  inter-, 
po^e  its  claim.  The  act  of  the  23d  April,  1800, 
c.  189.  [uxiii.]  s.  5.  and  the  Prize  Act  of  1812, 
c.  430.  [cvii.]  gives  the  proceeds  of  vessels  and 
goods,  adjudged  good  prize,  to  the  captors.  But 
at  all  events,  the  captors  are  entitled  to  be  repaid 
their  expenses,  and  to  a  liberal  salvage/'  . 

The  Attorney  General,  contra,  argued,  that  it 
was  established  as  an  elementary  principle  in 
the  law  of  prize,  that  all  captures  ^ure  belltf  enu- 
red to  the  public,  and  that  the  actual  captors  could 
only  derive  their  title  from  the  grant  of  the  go- 
vernment. This  was  the  case  with  commis- 
sioned captors,  and  still  more  emphatically  as  to 
non-commissioned  captors;  who,  though  they 
had  a  right  to  seize  enemy's  property,  could 
claim  no  title  to  the  proceeds  upon  adjudication, 
except  what  was  derived  from  the  bounty  of  the 
public.''    Whatever  might  have  been  the  ancient 

a  1  Eujfk,  802.    2  Reeoef'  Hiti.  Bng.  £w,  4iii. 
h  2  Wkeai.  Rep,  Appx.  Note  I.  p.  7» 
e  The  StD  Bernardo,  1  Rob.  178.    The  HmWi  14.  24. 
^  2  fFheai.  Rep.  Appx.  Note  I.  p.  7-  71 . 
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common  law  doctrine  in  England,  it  had  been  18254 
long  since  settled  in  that  country,  that  all  rights  ^"^IhTDoT' 
of  prize  were  derived  from  the  grant  of  the  crown.  Hermanos* 
Without  entering  into  all  the  distinctions  as  to 
the  capacity  ia  which  the  crown  took,  whether  in 
the  king's  office  of  Admiral,  or  jure  corofutj  it 
might  be  laid  down  as  a  general  proposition,  that 
non-commissioned  captors,  a^  a  matter  of  stnct 
right,  were  not  entitled  to  any  share  of  the 
prizes  captured  by  them.  Captures  made  by 
tenders  t>r  boats,  sent  put  by  officers  of  the  navy, 
but  not  regularly  attached  by  public  authority,  to 
the  tiavy,  are  condemned  as  droits  of  admiralty.* 
But  in  these,  and  all  other  cases  of  seizures  by 
non-commissioned  captors,  it  was  usual  to  re- 
ward the  takers  with  a  liberal  share  of  the  pro* 
perty,  in  the  discretion  of  the  Court  of  Admirelty.^ 
There  was  no  reason  why -any  different  principle 
or  mode  of  proceeding  should  be  adopted  in  this 
coui^try.  It  does  not  depend  upon  any  peculiar 
municipal  regulations,  but  grows  out  of  a  princi- 
pled recognised  by  all  the  writers  on  public  law  : 
Belio  parta  cedunt  rnpublica."  In  the  present 
case,  a  moiety  of  the  proceeds  had  been  allowed 
to  the  actual  captors  as  salvage ;  but  the  provi^ 
sions  id  the  Prize  Acts  fot  the  distribution  of 
prizes,  were  confined  to  commissioned  public 
and  private  armed  vessels, 

a  The.MelolllaIlle,5^Ro6.41,.    The  Cbarlotte,  Id.  280.  tod 


h  The.SaA  Beroardo^  1  Rob.  17S.  •  The  Haaae.  Id.  286.   The 
Amor  PareDtmiii  U.  SOS. 
c  The  Cbebe,  5  Jto6. 173. 181 
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1825.  Mr.  Chief  Justice  Marshall  delivered  the  opi* 
^J!^^'^^  nion  of  the  Court,  that  whatever  might  iiave  been 
Hermanoi.  tl^  ancient  doctrine  in  England  in  respect  to 
Martk  7ik.  captures  in.  war,  it  is  now  clearly  established  in 
that  kingdom,  that  all  captures  jure  bdU^  are 
made  for  the  government,  and  that  no  title  of 
prize  can  be  acquired  but  by  the  public  acta  of 
the  government  conferring  rights  on  the  captors. 
If  the  original  law  of  England  authorized  an  in- 
dividual to  acquire  to  his  own  use  the  proper^ 
of  an  individual,  without  any  express  authority 
from  the  public,  that  law  was  changed  long  be- 
fore the  settlement  of  this  country.  It  never 
Was  the  law  of  this  country.  Before  the  revolu- 
tion, all  captures  from  the  ^nemy  accrued  to  the 
government,  to  be  distributed  according  to  law  ; 
and  the  revolution  could  not  strip  the  government 
of  this  exclusive  prerogative,  and  vest  it  in  indi- 
viduals. It  is,  then,  the  settled  law  of  the  Uni- 
ted States,  that  jM  captures  made  by  non-com- 
missioned captors,  are  made  for  the  government; 
and  since  the  provisions  in  the  Prize  Acts,  as  to 
the  distribution  of  prize  proceeds,  are  confined 
to  public  and  private  armed  vessels,  cruising 
under  a  regular  commis8ion«tli^only  claim  which 
can  be  sustained  by  the  captors  in  cases  hke  the 
present,  must  be  in  the  nature  of  salvage  for 
bringing  in  and  preserving  the^  property. 

In  the  present  case,  the  District  Court' have 
awarded  one  half  of  the  prize  -proceeds,  or  sal- 
vage, to  the  captors.  It  was  an  exercise  of  sound 
discretion ;  and  this  Court  would,  with  extreme 
reluctance,  interfere  with  that  diBcretion.  unless 
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in  a  very  clear  ca>e  of  mistake.    We  perceive     1825. 
no  8uch  mistake  in  this  case,  and  are  well  ®*'*?" ^mT^C^ 
fied  with  the  amount  of  the  .lalva^'    as  decreed  Hermanos. 
by  the  District  Court. 

As  to  the  question  which  has  been  made,  whe- 
ther the  appeal  was  in  due  time,  it  appears,  that 
the  appeal  was  prajred  for  within  five  years,  and 
was  actually  allowed  by  the  Court  within  that 
period.  It  is  true  that  the  security  required  by 
law  was  not  given  until  after  the  lapse  of  the  five 
years  ;  and,  under  such  circumstances,  the  Court 
might  have  disallowed  the  appeal,  and  refused 
the  security.  But,  as  the  Court  accepted  it,  it 
must  be  considered  as  a  sufficient  compliance  with 
the  order  of  thei.Court,  and  that  it  had  relation 
back  to  the  time  of  the  allowance  of  the  appeal. 
The  mode  of  taking  the  security,  and  the  time 
for  perfecting  it,  are  matters  of  discretion,  to  be 
regulated-by  the  Court  granting  the  appeal ;  and 
when  its  order  is  complied  with,  the  whole  has 
relation  %ack  to  the  time  when  the  appeal  was 
played.  We  must  presume. the  security  was 
given,  in  this  case,  according  to  the  rule  pre- 
scribed by  the  District  Court,  and  the  appeal 
was,  therefore,  in  time. 

Decree  affirmed,  with  costs. 
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1825. 


The  Jotefa 
Sagunda. 


[Si4tx  Tkadx  Acts.    liftTARcs  CoirmT.J 

The  JosEFA  Segunda.    Roberts  and  pthers. 
Claimants. 

The  DiMrict  Courts  have  jurisdiction,  under  the  Slave  Trade  Acts, 
to  determine  who  are  the  actual  captors,  under  a  State  law  made  in 
pursuance  of  the  4th  section  of  the  Slave  Trade  Act  of  1007,  c 
77.  and  directing  the  proceeds  of  the  sale  of  the  negroes  to  be 
paid,  *<  one  moietjr  for  the  use  of^  the  commanding  officer  of  the 
capturing  vessel,"  kc. 

In  order  to  constitute  a  valid  seizure,  so  as  to  entitle  the  partj  to  the 
proceeds  of  a  forfeiture,  there  must  be  on  dpen,  visiUe  possession 
claimed,  and  authority  -exercised,  uAder  the  seizure. 

A  seizure,  once  voluntarily  abandoned,  loses  its  validity. 

A  seizure.  Hot  followed  by  an  actual  prosecution,  or  by  a  claim,  in 
the  District  Court,  before  a  hearing  on  the  merits,  insisting  on -the 
benefit  of  the  seizure,  becomes  a  nullity. 

Under  the  7th  section  of  the  Slave  Trade  Act  of  1807,  c  77.    the 

entire  proceed^  of  the  vessel  are  forfeited  to  the  use  of  the  Uqhed 

States,  unless  the  seizure  be  made  by  armed  vessels  of  the  navy.; 

.or  by  revenue  cutters,  in  which  case  distribution  is  to  be  made  in 

the  same  manner  as  prizes  taken  from  the  enemy* 

Under  the  act  qf  the  State  of  Louisiana  of  the  ISth  of  March,  1818, 
passed  to  carry  into  effect  the  4th  section  of  the  Slave  Trade  Act 
of  Congreu  of  1807,  c  77.  and  directing  the  negroes  imported 
contrary  to  the  act  to  be  sold,  and  the  proceeds  to  be  paid,  **  one 
moiety  for  the  use  of  the  eamnumding  oJU^  qf  the  capturtng.vtM' 
sdj  and  the  other  moiety  to  the  Tieasurer  of  the  Cjlarity  Hospital 
of  New-Orleans,  for  the  use  and  benefit  Of  the  said  hospital ;"  no 
other  person  is  entitled  to  the  first  moiety  than  the  commanding 
officer  of  iht  armed  vuitli  of  ike  iia«3f ,  or  revenuo  etiffor,  who  may 
have  made  the  seizure,  under  the  7th  section  of  the  act  of  Con- 
gress. 

APPEAL  from  the  Circuit  Court  of  Loui- 
siana. 
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This  is  the  same  case  which  was  reported  ante,    18S5. 
voli  5;  p.  338.    It  wa«  a  proceeding  against  the  The/oIeSii 
vessel,  and  the  negroes  taken  on  board  of  her,  s^uidai 
under  the  Slave  Trade  Act  of  the  3d  of  March, 
1807,  c.  77.  in  which  the  vessel  was  condemned 
in  the  Court  below,  and  that  decree  was  affirmed 
on  appeal,  by  this  Court.    After  the  condenma- 
tioh  of  the  vessd  in  the  District  Court,  and  be- 
fore the  appeal  to  this  Court,  the  negroes  found 
onboard  of  her  were*  (under  the  4th  section  of 
the  act  of  Congress,  and  uUder  an  act  of  the 
State  of  Loiiisii^cypaiised  dn  !(he  13thof  Mai^ch^ 
1818,  in  pursuaii<;0  of  this^  act  0f  Con|^ress,)  de-; 
livered  by  the  poK^ctoir  df  the  Ouittoms  for  the 
port  of  New-Orteaib^^td  the  Sheiritf  of  thepbrish 
of  New-Orleans,  for  sale  s^'^cording  to  law.x   A 
cross  libel  was  afterwards  filed  by  th^  alleged 
original  S|>fknish  owners,  diulAtAg  restitution  of 
the  negroes,  which  was  disttusse4i  ahd,  on  ap- 
peal, the  decree  affirmed  by  this  Qourt.    By  con- 
sent of  all  the  pfirties  in  inter^t,  the  negroes 
were  sold  by;  the  Sheriff,  and  the  proceeds  lodged 
in  the  3ank  of  the  United  States,  subject  to  the 
order  of  the  Court  BjsJow.    After  the  causa  had 
been  remanded  to  the  District  Court,  4i  qrestion 
arose  in  that  Court  respecting  the  mapier  in 
which  these  proceeds,  as  weH  as  those  of  the 
vessel  and  effects,  were  to  be  distributed,  and  the 
parties  respectively  entitled  to  them.    Mr.  Ro- 
berts, an  inspector  of  the  revenue,  cldmed  a 
moiety  of  the  proceeds  as  the  original  seizor  or 
captor ;  Messrs.  Gardner,  Meade,  and  Humphrey, 
respectively,  made  similar  claims  under  subM^  • 

Vol.  X.  40 
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18S5.  qoent  militaiy  t^unirM  alleged  to  be  made  by 
them ;  and  fix.  Chew,  ]the  Collector  of  the  port 
of  New-Orleans,  donjoiiitly.with  the  Naval  Offi- 
cer^  apd  Sunr^or  of  the  port,  filed  a  like  daim 
as  the  tme  and  aotoal  captors  and  seizotrs,  who 
made  the  last  and  only  efi^iectual  seizure,  and  pro- 
secuted the  samePto  a  final  sentence  of  condemna- 
tion^* 

a  Theaetof  C<Ni|rait  of  the  8d  of  March,  ISOT,  c  77*  (■•  4») 
ahtrproriding  a  pertoDal  peoalty  for  taking,  on  board,  tooei?iiig^ 
or  iraiifporting  any  negro,  ftc.  from  Africa,  or  aoy  otiier  Ibreigii 
country,  for  theporpoieof  telling  tliem  as  slaves,  in  an^  part  of  die 
Vnitodjtete^  enacts,  that  ^erery  sodi  ship  or  vessel,  hi  which 
s|idh  nqiio,  aralatto,  or  person  of  colour,  shall  have  been  taken  on 
boaid,  rao^ved,  or  tnOisported  as  aforesM,^her  tackle,  appaid, 
and  iuriiiUire,  and  the  goods  and  efiects  whidi  shaU  be  fooiid  on 
tKwd  jhe  sanie,  shaO  be  forfeiM  tto  the  United  States,  and  s^ 
liable  to  be  seiiod,  prosecuted  and  condemned,  in  any  oC  the  Cu^ 
onitCoivts  or  Dittrict  Courts,  fai  the  blttrict  where  the  said  ship 
or  Aressst  may  be  foond  or  seined .    And  neither  the  importer,  nor 
any  person  dakni^g from  or  onderhim,*  shallhold  any  right  or 
Utie  whatsoever  to  any  negro,  ipuilattQi  or  person  of  cotoor,  nor  to 
dMservidlor  hboor thereof,  who  maybe  imported  or  trOi^ 
whbhi  the  Uidted.States^!or  territories  thereof,  in  violation  of  this 
law,  .bat  the  saMdiaUremam  subject  to  any  legidatioQs  not  coih 
inmnbigdie^prMsions  pf  this  act,  which  the  Leglslatnres  of  the 
umai  States  or  territories  at  any^time  hereafter  may  maki^  lor 
.disposUig  of  aiqr  rach  negro,  mulatto,  or  person  jofcoloor.''  (s.  7*> 
^  That  If  any  ship  or  vessel  shaD  be  found,  from  and  after  t^ 
iflay  of  Jaaqary,  1808,  {nanytivfri  port,  bay,  orharbour,  or  on 
dm  Ugbatas,  wkUn  dm  jorisdktidiial  Mndlsdf  the  United  Stales, 
or  bovering-  on   the   coasu   thereof,  having  on  board   any 
negro^  mulatto^  or  peiaon.of  eolQur,  fer^  purpose  of  seUiog  diem 
as  4aves,  or  widi'  kitent  to  hmd  the  saine  in  any  port  or  place 
withb  the  Jurisdiction  of  the  U^tfd  States,  contrary  to  the  prohi- 
^HtMnoftUs  act,overysnch  shipor vessd,^together  with  her  tadde, 
anpard,  and  tenitaro,  and  the  goods  or  effects  whkfa  shall  be 
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It  appeared,  by  the  evidence,  that  Roberta,    1825. 
being  employed  sb  an  inspector  in  a  revenue  boat  ^fl^^j^^ 
at  the  Baliziei  near  the  mouth  of  the  MiaaiMippiy   Segooda. 

feand  OD  botrd  the  came,  ihall  be  ferteited  tothe  oteof  the^Unhed 
Stately  and  may  be  ieisedi  proeecuted  and  condemned  in  any 
court  of  the  United  States  having  jorisdiction  thereof.  And  it 
■Imllbe  lawfol  for  the  President  of  the  United  ^tes,  and  be  is 
hereby  antiioricedy  should  be  deem  it  ezpedient|  to  cause  any  oi 
the  armed  Teneb  of  the  United  States  to  be  manned  and  employ- 
ed to  cruise  on  any  part  of  the  coasi  of  the  Unitied  States,  or  ter- 
ritories tliereof,  if^re  he  may  judge  attempt  will  be  made  to  vior 
late  the  pro?isions  of  this  act,  and  to  instruct  and  direct  the  com- 
maaderf  <^  armed  vessels  of  the  United  States,  to  seise,  takey  and 
bring  into  any  port  <^  the  United  StateS|  such  ships  or  vesseb, 
and  moreover  to  seise,  take,  aiid  bring  into  any  port  of  {the 
United  States,  all  ships  or  vessels  of  the  United  States, 
wheresoever  found  on  the  high  seas,  contravening  the  pro- 
visions  of  this  act,  to  be  proceeded  againit  according  to 
law,"  Ac  *<  And  the  proceeds  of  all  ships  and  vessels,  their 
tackle,  appaiel,  and  furniture,  and  the  godds  and  effects  on  board 
of  them,  which  shall  be  so  seised,  proeecuted,  ao4  condemned,  shall 
be  divided  equally  between  the  United  State&and  the  officers  and 
men  who  shall  make  such  seisure;  take,  or  bring  the  same  into  port 
for  condemnation,  whether  such  seisure  be  made  by  an  armed  ves- 
sd  of  the  United  States,  or  revenue  cutters  thereof;  imd  i  |ie  same 
shall  be  distributed  in  like  manner  as  is  provided  by  law  for  the 
dhitribution  of  prises  taken  from  an  enemy  :  Promdedy  That'the 
officers  and  men,  to  be  entitled  to  otie  half  of  the  prooeedv  afore- 
said, shall  safe  keep  every  negro,  mulatto,  or  person  of  cokrar, 
found  on  board  of  any  ship  or  vessel  so  by  them  sdsed,  taken,  or 
brought  into  Court  for  condemnation,  and  shall  deliver  every  such 
negro,  mulatto,  or  person  of-  colour,  to  such  person  or  persons  as 
shall  be  appointed  by  the  respective  States,  to  recave  the  same; 
and  if  no  such  person  or  persons  shall  be  appointed  by  the  respec- 
tive States,  they  shall  deliver  every  such  negro,  mulatto,  or  person 
of  colour,  to  the  overseers  of  theJIpoor  of  the  port  or  place  wfiere 
such  ship  or  vessel  may  be  brought  or  found,  and  shall  immediate- 
ly transmit  to  the  Governor,  or  chief  magistrate  of  the  Stat^,  an 
account  of  their  proceedings^  iMgether  with  the  number  of  such  ne*' 
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1925.    on  the  18th  of  April,  1818,  boarded  the  vessel, 


-^  and  declaire^  that  he  had  seized  her.    He,  soon 

Sdgimda.  afterwards,  went  on  shore,  and  put  a  person  on 
board  to  take  charge  of  the  vessel,  which  remain- 
ed at  anchor  opposite  the  block-house,  until  the 
21st  of  April,  when  Lieutenant  Meade,  with  six 
soldiers  in  a  boat,  went  from  Fort  St.  Philip,  in 
company  with  a  custom-house  boat,  and  Mr. 
Gardner,  an  officer  of  the  customs,  on  board, 
took  possession  of  the  vessel,  and  brought  her 
up  under  the  guns  of  the  fort.  It  appeared,  that 
BLbberts,  aifterwards,  came  on  board  the  vessel, 
but  did  not  remain  on  bdard  until  her  arrival  at 
the  city  of  New-Orleans,  he  having  left  her  in 
order  to  board  another  vessel  in  the  river.  On 
the  2l8t  of  April,  Mr.  Chew,  the  Collector  at 
New-Orleans,  acting  on  independent  information 
which  he  had  received,  sent  an  armed  revenue  boat, 
with  an  Inspector  of  the  Customs,  down  the  river, 
with  instructions  to  seize  the  vessel.   On  arriving  at 

groies,  mulattoef,  or  penooi  of  colour,  and  t  descriptive  list  of  the 
same,  that  he  may  give  directions  respecting  such  negroes,  mulat- 
toes,  or  persons  of  colour.''  The  act  of  the  Legislature  of  the 
State  of  Louisiana,  passed  on  the  13th  of  March,  1818,  after  reci- 
fing  the  substance  of  the  above  4th  section  of  the  act  of  Congress, 
.proceeds  to  declare,  that  the  Sheriff  of  die  parish'  of  New-Orleans 
Is  authorised  and  required  to  receive  any  negro,  Sec  delivered  td 
him  in  virtneof  the  act  of  Congress,  unti^^the  proper  Court  pro- 
nounces a  dceree'of  condemnation';  and  after  such  conderooation, 
it.  autboriacs  him  to  sell  s^  i^cgro,  Asc.  as'.'a  slave  for  life;  add 
then  declares,  ^Mhat  the  proceeds  of  such  sale  shall,'after  de- 
.  ducting  all  charges,  be  paid  over  by  the  said  Sheri£^  one  moiety  for 
Ibe  use  of  the  commanding  officer  of.  the  capturing  vessel,  and  the 
«thtr  moieQr  to  the  treasurer  of  the  Charity  Hospital  ot  New- 
OifcattS4ibr  thense  and  benefit  of  the  siM  bosp^.'' 
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Fort^t.  Philip,  they  found  the  vessel  at  anchor  op-  1 825. 
posite  the  fort,  with  a  Serjeant's  guard  on  board,  ^^{I^TjqmSi 
which  had  been  placed  there  by  Major  Huniphrey»  Segvads. 
die  commanding  officer  at  the  fort.  The  inspec- 
tor received  from  that  officer  the  ship's  papers, 
and, took  possession  of  the  vessel  and  negroes, 
the  guard  having  befen  withdrawn,  and  brought 
them  up  to  the  city  of  New-Orleans.  Proceed- 
ings were  commenced  against  the  property  at  the 
instance  of  Mr.  Chew,  and  the  other  officers  of 
the  customs,  and  though  his  name  was  not  in- 
serted in  the  libel,  the  prosecution  was  conducted 
by  him  until  its  final  determination,  and  the  other 
parties  claiming  as  captors,  or  seizors,  did  not 
intervene  -until  after  the  decree  of  this  Court  oa 
the  appeal  in  the  original  cause. 

The  Court  below  pronounced  a  decree,  dismiss- 
ing the  claims  of  Messrs.  Roberts,  Humphrey, 
Meade,  and  Gardner,  and  allowing  that  of  the 
Collector  and  other  officers  of  the  customs,  and 
the  cause  was  brought  by  appeal  to  this  Court. 

Mr.  Livingston^  for  the  appellant,  Roberts,  iu-  Mmtk  i^OL 
siste  j,  that  he  was  entitled  as  the  fir^t  seizor, 
under  the  act  of  Congress  of  the  3d  of  March, 
1807,  c.  77.  s.  7.  and  the  act  of  the  Legislature 
of  Louisiana,  passed  oa  the  13th  of  March,  1818, 
in  pursuance  of  the  act  of  Congress,  to  a  moiety 
of  the  proceeds  of  the  vessel  and  negroes  found 
on  board.  He  exercised  all  the  authority  and 
control  over  the  vetoel  he  was  capable  64  wkh 
the  force  at  his  disposition.  The  persons  on 
board  submitted  to  .the  seizure ;  t^idt  as  in  ci^-' 
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1825.  turM  jure  beOh  it  is  not  necMsary  that  there 
^-Jl^^j^^  shoiiid  be  a  physical  soperiority  of  force  on  the 
Bggnndi.  part  of  the  captors/  He  was  afterwards  com- 
pelled to  abandon  the  possession ;  and  such  an 
abandcmment,  from  the  force  and  fear  of  another 
party,  cannot  mvalidate  th^  original  seizure/  By 
the  act  of  Congress^  (s-  7.)  the  proceed^  of  the 
vessel  and  efiects  are  to  be  divided  equally  be- 
tween the  United  States  and  the  officers;  and 
men  who  ihail  make  ike  $eizurt  and  by  the  act 
of  Louisiana^the  proceeds  of  the  negroes  are 
to  be  divided  equally  between  the  commandmg 
qficet  of  the  tapturing  veeeelf  and  the  chari^ 
hospital.  The  appellant,  Roberts,  is  entitled  in 
both  capacities ;  and  the  revenue  officers,  who 
caine  in  after  the  capture  was  complete,  and  dis- 
possessed him  who  was  the  first  seizof ,  can  have 
no  claim  under  either  act. 

Mr.  JSy,  for  the  appellants,  Gardner,  Meade, 
ard  Humphrey,  argued  upon  the  facts,  to  show 
that  they  were  the  real,  meritorious  captors. 

The  Atlomdg  Omtral,  for  the  respondents, 
iBttsted,  that  if  any-  of  the  parties  before  the 
Court  were  entitled,  the  GoUector  and  other  offi- 
cers of  the  customs  were  the  only  parties  enti- 
tled by  law  to  be  considered  as  the  captors  or 
seizors,  they  having  made  the  first  effectual  sei- 
zure, wad  prosecuted  it  to  condemnation^  whUst 
die  other  daimanta  avoided  all  the  expense  and 
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haz^d  of  thd  prosecution,  and  did  not  intervene  18S5^ 
until  its  suoceesful  termination.  The  lawr  do^  rSmtmSi 
not  mean  to  encourage  that  kind  of  aeizuret  <  Beffaii 
where  the  ci^tor  lays  his  hand  on  the  subject, 
and  takes  it  off  again.  That  person  is  the  seizor 
who  informs  and  prosecutes.  If  any  other  per- 
son claims  a  title,  he  is  bound  to  intervene  before 
the  first  adjudication^  and  submit  his  claim  to  the 
decisioii  of  the  Court.^  It  may  be  doubted, 
wdether,  under  the  7th  section  of  the  act  of  Con- 
gress, any  person  can  be  entitled,  as  a  seizor,  ex- 
cept the  officers,  Slo.  of  the  armed,  vessels,  and 
revenue  cutters  of  the  United  States.  If  it  be  a 
eoiui  omi$su8,none  oi  the  captors  now  before  the 
Court  are  literally  within  the  terms  of  the  act, 
and  the  whole  of  the 'forfeiture  miist  be  to  the 
United  States.  But,  if  any  are  entitled,  the  Col- 
lector is  clearly  to  be  pr^erred. 

Mr.  Justice  Stoet  delivered  the  opinion  of  JfcrdkfsA. 
the  Court. 

The  case  of  the  Josefa  Segunda,  in  which  the 
present  controversy  had  its  origin,  is  reported  in 
the  fifth  volume  of  Mr.  Wheaton's  Reports.  It  is 
only  necessary  to  mention,  that  after  the  con- 
demnation of  the  vessel,  in  the  District  Court  of 
Louisiaaa,  and  before  the  intervention  of  the  ap- 
peal to  this  Court,  the  negroes  seized  on  board 
of  her,  in  pursuance  of  the  act.  of  Congress,  and 
|he  act  of  Louisiana,  which  wfll  be  hereafter 
i^mmented  on,  were  delivered  by  Mr.  Chew,  (the 

.        d  HargP.  Lm  TrocU,  226, 227- 
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1025.  CoUeetor  of  the  Customs,)  to  the  Sheriff  of  the 
parish  of  New-Orieans,  to  be  sold  according  to 
law ;  and  a  few  days  afterwards  a  new  libel, 
daiming  the  property  of  the  negroes,  hiiving  been 
filed  by  the  Spanish  owners,  (which  was  after- 
wards dismissed,  and  on  appeal,  the  dismissal 
confirmed  by  this  Court,)  by  consent  of  all  the 
parties  in  interest,  the  negroes  were  sold  by  the 
Sheriff,  and  the  proceeds  lodged  in  the  Bank  of 
the  United  States,  subject  to  the  order  of  the 
District  Court.  The  questioa  now  in  oontesta* 
tion  respects  the  manner  in.  which  the  proceeds 
of  this  sale,  as  well  as  of  the  sale  of  the  vessel 
and  effects,  are' to  be  distributed,  and  the  parties 
who  are  entitled  to  them.  Mr.  Roberts,  who  is 
an  Inspector  of  the  Customs,  claims  title  as  the 
original  seizor  or  captor ;  Messrs.  Gardnet; 
Meade^  and  Humphrey,  make  a  like  claim  under 
a  subsequent  military  seizure  made  by  them ;  and 
Mr^  Chew,  and  the  Sutreyor  and  Naval  Officer 
of  the  port  of  New-Orleans,  a  like  claim  as  the 
true  and  actual  captors  and  seizors,  who  m^ade 
the  last  and  only  effectual  teizurcf,.  and  prose* 
cuted  the  same  to  a  final  decree  of  condemna- 
tion. 

Mr.  Chew  caused  the  original  libdl  .against  the 
vessel  to  be  brought,  and  though  his  name  iisac;-. 
cidentally  omitted  in  it  as  the  officer  through 
whose  instrumentality  the  aeizure  was  made>  yel 
it  is  admitted,  and  indeed  could  not  be  denied,  that 
he  was  the  sole  responsible  prosecutor  of  the 
suit,  .until  the  final  condemnation  of*  the  vessel, 
and  the  final  dismissal  of  the  second  libel, 
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brouglit  by  the  original  Spanish  claimante.   The    1825. 
elaims^  of  all  the  other  partiea  now  before  the 
Court,  adverse  to  that  of  Mr.  Chew,  have  inter* 
vened  since  the  final  judgment  pronounced  in 
the  Supreme  Court  in  Uie  cause. 

The  Joaefa  Seguhda  .was  finally  condemned 
under  the  seventh  section  of  the  Slave  Trade 
Act,  oftheSdofMarcfa,  1807,  ch.77.  It  will  be 
necessary  to  refer  to  the  terms  of  that  section  at 
large,  because  the  question  hete  respects  as  well 
the  distribution  ef  the  proceeds  of  the  vessel 
(which  must  be  made  according  to  the  rules  pre- 
scribed in  that  section,)  as  of  the  proceeds  of  the 
sale  of  the  negroes,  who  were  unlawfully  brought 
into  the  United  States ;  and,  in  the  progress  of 
the  discussion,  it  will  materially  aid  us  in  the  de« 
cision  of  the  latter,  to  ascertain  who,  by  the  con^ 
struction  of  that  section,  are  the  captors  entitled 
to  the  distr||>ution  of  the  former. 

The  fourth  section  of  the  act  of  1807  provides, 
that  '*  neither  the  importer,  nor  any  person  or 
persons  claiming  from  or  under  him,  shall  hold 
any  right  or  title  whatsoever  .to  any.negfo,  &c. 
who  may  be  imported  or  brought  within  the 
United  States,  or  territories  thereof,  in  violation 
of  this  law ;  but  the  same  shall  remaiui  subject  to 
any  regulations,  not  contravening  the  provisions 
of  this  act,  which  the  Legislatures  of  Ihe  several 
States  or  territories,  at  any  time  hereafter  may 
make,  for  disposing  of  any  such  negra,'*  &c. 
Accordingly,  the  Legislature  of  Louisiana,  on  the 
13th  of  March,  1818,  passed  an  act  avowedly  to 
meet  the  exigency  of  this  section,  which  act,  af- 
Vol.  X  41 
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1825.    ter  reciting  the  substaiice  of  the  same  section, 
^Sl^^j^^  proceeds  tct  declare,  that  the  Sheriff  of  the  parish 
Stands.,  of  New-Orleans  is  authorized  and  required  to 
receive  any  negro,  &c.  delivered  to  him  in  vir- 
tue of  the  act  o£  Congress,  until  the  proper 
Court  pronounces  a  decree  of  condemnation; 
and  after  such  condemnation,  it  authorizes  him 
to  sell  such  negro,  &c.  as  a  slave  for  life ;  and 
then  declares,  that  ^'  the  proceeds  of  such  sale 
shall,  after  deducting  all  charges,  be  paid  over 
by  the  said  Sheriff,  one  moiety /or  Ike  uu  of  ike 
eamnuinding  officer  of  the  capturing  veseelf  and 
"the  other  moie^  to  the  treasurer  of  the  Charity 
Hospital  of  New«Orleans,for  the  use  and  benefit 
of  the  scad  hospital."    There  is  no  doubt  that 
this  act  is  not  in  contravention  of  the  intention 
of  the«act  of  Congress,  for  the  sixth  section  con- 
tains a  proviso,  recognising  the  validity  of  such  a 
sale,  when  made  under  the  authority  of  a  State 
law. 
jtfHtdieiion     Somo  objcctiou   las  been  suggested  aato  the 
cL!!?o^«V'^«  jurisdiction  of  the  IHstrict  Court  of  Louisiana,  to 
r^IShlU  **'**"  <5Utertwn  the    preeent    proceedings,  upon  the 
grotmd  that  the  distribution  is  to  be  made  under 
this  act  by  the  Sheriff  of  New-Orleans.    But 
upon  a  ftill  considetation  of  the  act  of  1807,  we 
are  of  opinion,  that  he  objection  cannot  be  main- 
tained.   By  the  judiciary  act  of  1789,  as  well  as 
by  the  express  prov  sions  of  the  act  of  1807,  the 
District   Court  has   jurisdiction    over  seizurea 
made  under  the  lajter>act.    Th^  principal  pro- 
eeedings  are  certaialy  to-be  against  the  vessel, 
und  the  goods  and  effects  found  on  board.    But 
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the  negroes  are  ulao  to  be  taken  potaeMion  of,    18SS(* 
for  the  purpoae  of  bding  delivered  over  to  the  ^fj^^^^jf 
State  governments,  according  to  the  provision 
of  the  act ;  and  it  is  obvious, .  that  this  deliverjr 
can  only  be  after  a  condemnation  has  occurred, 
since  it  is  onl j  in  that  event  that  the  State  Legis- 
lature can  acquire  any  right  to  dispose  of  them* 
The  proviso  in  the  seventh  section,  that  the 
oflfioers  to  vehom  a  moiety  of  the  proceeds  i^ 
given  on  condemnation,  shall  be  so  entitled  only 
in  case  they  safely  keep  and  deliver  over  the  ne* 
groes  according  to  the  laws  of  the  States,  ope- 
rates by  way  of  condition  to  the  completion  of 
their  title ;  but  does  not  import  any  requirement 
that  the  delivery  shall  be  until  after  the  condem- 
nation.   On  the  cpntrary,  as  by  a  decree  of  res- 
titution of  the  vessel  and  effects,  the  claimant^ 
would  be  entitled  to  a  restitution  of  the  negroes^ 
the  reasonable  constructiMt  seems  to  be,  that 
they  remain^subject  to  the  orde^  of  the  District 
Court,  as  prq>erty  in  the  custody  of  the  law, 
though  in  the  actual  possession  of  the  seizing 
officers.  The  possession  of  the  lattet  is  the  pos- 
session of  the  Court,  as  much  in  respect  ta  the 
negroes  as  the  vessel  and  cargo ;  and  it  must  re- 
main until  the  Court,  by*  pronouncing  a  final  de- 
cree, directs  in  what  manner  it  is  to  be  surren- 
dered.   In  the  present  case,  the  negroes  were 
sold,  and  the  proceeds  substituted  for  them  were 
in  the  custody  of  thet  Court.    It  was,  therefore, 
authorized  to  deliver  them  over  to  the  parties 
who  should  be  entitled,  under  the  State  law,  la 
terms,  the  State  law  reqmred  the  delivery  to  the 
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1825.    Sheriff  to  the  use  of  the  parties;  but  who  the 
l^lJ^^^^^JJ^  parties  were  to  whose  use  the  Sheriff,  must  hold 
SHunda.   them,  could  not  be  ascertained  by  him,  but  muM 
be  awarded  by  the  Court,  to  whom,  as  an  inci- 
dent to  the  principal  cause,  it  exclusively  be- 
longed.   In  what  manner  could  any  other  Court 
be  authorized  to  escertain  who  was  the  cam- 
ma/nding  officer  of  the  capturing  vendt    The 
decree,  of  the  Court,  in  distributing  the  proceeds 
of  the  vessel  and  cargo,  must  necessarily  involve 
this  inquiry ;  and  certainly  it  cannot  for  a  mo- 
ment be  maintained  in  argument,  that  any  other 
person  than  the  commander  of  the  capturing 
vessel,  who  would  share  the  proceeds  of  the  prize 
and  her  cargo,  could  be  within  the  meaning  of 
the  law  of  Louisiana.    The  common  form  of 
drawing  up  decrees,  iacases  of  condemnation,  is, 
that  the  proceeds  be  distributed  according  to 
law.    But  if  any  difficulty  arises,  upon  petition, 
the  Court  always  proceeds  to  decide  who  are  the 
parties  entitled  to  distribution,  and  to  make  a 
supplementary  decree*    But  it  may  do  the  same 
in  the  first  instance,  imd  miake  the  particulars  of 
the  distribution  a  part  pf  the  original  decree.  In 
the  present  case^  if  the  original  decree  had  been 
drawn  out  at  largef  it  ought  to  have  been,  that  the 
negvoes  so  captured  be  delivered  over  to  the  She- 
riff of  New-Orieans  for  sale,  according  to  the  acf 
of  Louisiana  in  this  behalf  provided,  and  that  th€ 
inet  proceeds  of  the  sale  be  afterwards  paid  over^ 
viz.  one  moiety  to  A.  B.,.ad]udged  by  the  Court  to 
be  the  commanding  oflfeer  of  the  capturing  ves- 
sel, and  the  other  moiety  to  the  Charity  Hospital 
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of  New-Orleans.    This  course  of  proceeding  is    1825. 
very  familiar  in  prize  causes ;  where  the  Court  ^jf^j^JJ^ 
of  \diniralty  always  ascertains  who  are  the  cap-    fleguoda. 
tors  entitled  to  the   prize  proceeds;   and  the 
Courts  oT  common  low  will  never  entertain  any 
jurisdiction  over  the  proceeds  until  after  such  ad- 
judication.   Considering  this  cause^  then,  as  a 
cause  of  admiralty  and  maritime  jurisdictton,  be- 
longing exclusively  to  the  Courts  of  (he  United 
States,  we  are  not  aware  how  any  other  Court 
could  adjudge  upon  the  question  who  were  the 
captors  or  seizors  entitled  to  share  the  proceeds; 
and  we  think  that  the  District  Court  has  jurisdic- 
tion over  the  present  proceedings. 

In  respect  to  the  claim  of  Mr.  Roberts,  we  do^^^^^^^ 
not  think  that  the  evidence  establishes  that  he  *««^"««  •^^^ 

Misur6y  to  At 

ever  made  any  valid  seizure  of  the  vessel.  It  is  to  entitle  the 
not  sufficient  that  he  intended  to  make  one,  or  proceeds  of  W 
that,  on  some  occasions,  he  expressed  to  third 
persons  that  he  had  so  done.  There  must  be  an 
open,  visible  possession  claimed,  and  authority 
exercised  under  a  seizure.  The  parties  must 
understand  that  they  are  dispossessed,  and  that 
they  are  no  longer  at  hb^rty  to  exercise  any  do- 
minion on  board  of  the  ship.  It  is  true,  that  a 
superior  physical  force  is  not  necessary  to  be  em- 
ployed, if  there  is  a  voluntary  acquiescence  in  the 
seizure  and  dispossession.  If  the  party,  upon 
notice,  agrees  to  submit,  and  actually  submits,  to 
the  command  and  control  of  the  seizing  officer, 
that  is  sufficient ;  for,  in  such  cases,  as  in  cases 
of  captures  jure  belli,  a  voluntary  surrender  of 
authority,  and  an  agreement  to  obey  the  captor^^ 
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1825.  supplies  the  place  of  actual  force.  But,  here, 
)^^j^^  Mr.  Roberta  gave  no  notice  of  the  seizure  to  the 
ftegooda.  persons  on  board ;  he  exercised  no  aothorityi  and 
claimed  no  possession.  He  had  no  force  ade«- 
quate  to  compel  submission ;  and  his  appearance 
in  the  vessel  gave  no  other  character  to  him  than 
that  of  an  inspector^  rightfully  on  board,  in  per- 
formance of  his  ordinary  duties.  To  construe 
such  an  equivocal  a^t  as  a  seizure,  would  be  un- 
settling principles. 

Messrs.  Humphrey,  Meade,  aqd  Gardner,  cer- 
tainly did  make  a  seizure,  by  their  open  possession 
of  the  vessel,  and  bringing  her  under  the  guns  of 
Fort  St.  Philip.  But  there  is  this  objection  to  the 
seizure,  both  of  Mr.  Roberts,  (assuming  that  he 
made  one,)  and  of  the  other  perscMis,  that  it  waa 
never  followed  up  by  any  subsequent  prosecution 
J^'  •^or  proceedings.  The  seizure  of  Measss.  Hum* 
^"^"WBtofphrey,  Meade,  and  Gardner,  seems  to  have  been 
voluntarily  abandoned  by  them ;  and  even  that  of 
fifr.  Roberts,  if  he  made  one,  does  not  seem  to 
liave  been  persisted  in.  Now,  a  seizure,  or  cap- 
ture, call  it  which  we  may,  if  once  abandoned, 
without  the  influence  of  superior  force,  loses  all 
its  validity,  and  becomes  a  complete  nullity.  Like 
the  common  case  of  a  capture  at  sea,  vend  a  vo- 
luntary abandonment,  it  leaves  the  property  op^i 
to  the  ne;iEt  occupant.  But  what  is  decisive  in 
our  view  is,  that  neither  of  these  gentlemen  ever 
attempted  any  prosecution,  or  intervened  in  the 
original  proceedings  in  the  District  Court,  claim- 
ing to  be  seizorsi  which  was  indispensaUe  to 
consummate  their  legal  right ;  and  their  claim 
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was,  for  the  first  time,  made  after  a  final  decree  ItK. 
of  condemnation  in  the  Supreme  Court.  Thia 
waa  certainly  a  direct  waiver  of  any  right  acquired 
by  their  original  seizures.  It  is  not  p^nnitted  tp 
parties  to  lie  by,  and  allow  other  person^  to  incur 
afl  die  hazards  and  responsibility  of  being  held 
to  damages  in  case  the  seizuroN  turns  out  to  be 
wrongful,  and  then  to  come  in,  after  the  perU  is 
cwh  and  claim  the  whole  reward.  Buck,  a  pro- 
ceeding would  be  utterly  unjust,-  <md  inadmissi- 
ble. If  the  parties  meant  to  have  insisted  on 
any  rig^t,  as  seizors,  their  duty  was  to  have  in? 
tervened  in  the  District  Court  belbre  the  hear- 
ing on  the  merits,  according  to  the  course  point- 
ed out  by  Lord  Hale  in  the  passage  cited  at  the. 
bar,  where  there  are  several  persons  claiming  to 
be  seizors  of  forfeited  property.*  In  the  present 
casci  Mr.  Chew  actually  advanced  a  cpnmderable 
sum  of  mon^  for  the  maintenance  of  these  ne- 
groes during  the  pendency  of  the  suit ;  and  if  it 
had  been  unsuccessful  he  must  have  exclusively 
bonie  the  loss.  Upon  the  plain  ground,  then, 
that  Mr.  Roberts,  and  Messrs.  Humphrey,  Meade, 
and  Gardner,  have  not  followed  up  their  seizure 
by  any  prosecution,  i^uch  as  the  act  of  1807  re* 

a  Harg,  Lam  Tracts^  (4tor)  p.  227*  **  At  common  law,  any 
person  might  seise  uocusCon«ed  goods  to  the  use  of  the  king  and 
himself,  and  tliereupon  inform  for  a  seizure.  But  yel,  if  A.  seice 
goods  uncustomed,  and  then  B.  seize  them  for  the  same  cause,  he 
that  6rst  seizeth  ought  to  be  preferred  as  the  ioforiner.  And, 
therefore,  if  B.,  that  seized  after,  first  inform,  and  A.  also  inform, 
A.  may  be  admitted  to  interplead  with  B.,  upon  the  priority  of 
the  seizure,  before  the  merchant  shall  be  put  to  answer  either.** 
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1825.  quires,  we  are  of  opinion,  that  there  is  no  fouu- 
TbTjoteT  ^**'^^»  ^^  point  of  law,  for  their  claims. 
Segnadt.  That  Mr.  Chew,  on  behalf  of  himself,  and  the 
Surveyor  and  Naval  Officer  of  the  port  of  New* 
Orleans,  did  maka-the  seizure  on.  which  tho  pro- 
secution in  this  case  was  founded,  is  completely 
proved  by  the  evidence ;  it  is  also  admitted  by 
the  United  States,  in  their  answer  to  the  libel  of 
Messrs.  Garricaberra,  &rc.  the  Spanish  claimants, 
and  is  averred  by  Mr.  Chew,  and  his  coadjutors, 
in  their  separate  allegation  and  answer,  to  the 
same  libel.  While  the  vessel  lay  at  Fort  St.  Phi- 
lip, armed  boats,  under  revenue  officers,  were  sent 
down  by  him,  with  orders  to  seize  her,  and  bring 
her  up  to  New-Orleans  for  prosecution,  which 
was  done  accordingly. 

The  remaining  question  then  is,  whether  Mr. 
Chew,  for  himself  and  his  coadjutors  in  office, 
is  to  be  considered  as  entitled  to  the  proceeds  of 
the  vessel  under  the  act  of  Congress,  and  to 
the  proceeds  of  the  negroes,  as  **  the  command- 
ing officer  of  the  capturing  vessel,"  within  the 
sense  of  the  Louisiana  law. 

If  he  is  entitled  to  the  proceeds  of  the  vessel 
and  cargo,  under  the  7th  section  of  the  act  of 
1807,  then,  we  think,  he  must  be  fairly  consider- 
ed as  within  the  spirit,  it*  not  the  letter,  of  the  act 
of  Louisiana. 

The  7th  section  is  certainly  not  without  diffi- 
culty in  its  construction.  In  the  first  clause  it 
declares,  diat  vessels  foiAid  '*  in  any  river>  port, 
bay,  or  harbour,  or  on  the  high  seas,  within  the 
jurisdictional  limits  of  the  United  States,  or 
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hovering  on  the  coast  thereof,  having  on  board  1825. 
any  negro,  .&c.  for  the  purpose  of  selling  them  ^theJowft 
as  slaves,  Slc.  contrary  to  the  prohibitions  of  this  Seguwia- 
act,  shall  be  forfeited  to  the  use  of  the  United 
States,  and  may  be  seized,  prosecmted,  and  con- 
demned, in  any  Court  of  the  United  States  hav- 
ing jurisdiction  thereof."  Under  this  clause, 
standing  alone,  it  cannot  be  doubted,  that  any 
person  might  lawfully  seize  such  a  vessel  at  his 
peril,  and  if  the  United  States  should  choose  .to 
adopt  his  act,  and  proceed  to  adjudication,  he 
would,  in  the  event  of  a  condemnation,  be  com- 
pletely justified.  But  it  may  be  considered  as 
peculiarly  the  duty  of  the  officers  of  the  customs, 
to  watch-  over  any  maritime  infractions  of  the 
laws  of  the  United  States ;  and,  by  the  Collec- 
tion Act  of  1799,  (ch.  128.  s.  70.)  it  is  made  the 
duty  of  all  custom-house  officers,  as  well  within 
their  Districts  as  without,  to  make  seizures  of  all 
vessels  violating  the  revenue  laws. 

The  section,  then,  in*  the  next  clause,  authori- 
zes the  President  of  the  United  States  to  employ 
any  of  the  armed  vessels  of  the  United  States  to 
cruise  on  any  part  of  the  coast,  to  prevent  viola- 
tions of  the  act,  and  to  instruct  and  direct  the 
commanders  of  such  armed  vessels,  to  seize  all 
vessels  contravening  the  act,  "wheresoever 
found  on  the  high  ieai^^^  omitting  the  words,  "  in 
any  river,  port,  bay,  or  harbour,"  contained  in  the 
former  clause.  It  then  proceeds  to  declare,  that 
the  proceeds  of  all  such  vessels,  when  condemned, 
'<  shall  .be  divided  equally  between  the  United 
States,  and  the  officers  and  men,  who  shall  make 
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1825.  sueh  seizure,  take  or  bring  the  same  into  port  for 
^P!I^^^  condemnation,  whether  such  service  be  made  by 
si^nda.  an  armed  vessel  of  the  United  States,  or  reMfwe 
cutteri  thereof  y  and  the  same  shall  be  distributed 
in  like  manner  aa  is  provided  by  law  for  the  dis- 
tribution of  prizes  taken  from  an  enemy .'^  In  a 
strict  sense,  the  present  seizure  was  not  made  by 
an  armed  vessel  of  the  United  States,  nor  by  a 
revenue  cutter,  which,  by  the  act  of  1799^  (chk 
128.  s.  98.)  the  President  is  at  liberty  to  require 
to  co-operate  with  the  navy«  But  if  we  coni^ider 
these  cases  as  put  only  byway  of  example,  or  if  we 
give  w  enlarged  meaning  to  the  wdrds  ''  revenue 
cutter,"  so  as  to  include  revenue  boats,  such  as 
the  Collector  is,  by  the  act  of  1799,  (ch.  128.  s. 
101.)  authorized  to  employ,  with  the  approbation 
of  the  Treasury  department,  then  the  seizure  of 
Mr.  Chew  may  be  brought  within  the  general 
terms  of  the  act.  The  United  States  do  not  ap- 
pear to  have  resisted  this  constructioa  as  to  the 
proceeds,  of  the  sale  of  the  Josefa  Segunda. 
And,  on  the  other  hand,  if  we  consider,  that 
the  act  meant  to  deal  out  the  same  rights  to 
all  parties  who  might  seize  the  offending  ves* 
sel,  whether  they  w^re  officers  of  armed  vessels, 
or  of  revenue  cutters,  or  merely  private  individu- 
als, who  may  seize  and  prosecute  to  condemna- 
tion, then,  under  that  construction,  Mr*  Cheii 
may  be  properly  deemed  the  seizing  officer,  en- 
titled, with  his  crew,  to  the  proceeds  of  the  ves- 
sel. If  such  a  construction  is  not:  admissible, 
%vithin  the  equity  of  the  act,  then  it  is  a  ca9u$  onrn- 
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tU8f  and  the  property  yet  remains  undisposed  of  by     I825« 

Upon  the  best  consideration  which  we  have   s^unaaT 
been  able  to  give  the  case,  we  are  of  opinion, 
that  it  is  a  casu$  amissuBy  or  rather,  that  all  the 
beneficial  interest  vests  in  the  United  States. 
The  first  clanse  of  this  seventh  section  declares, 
that  all  vessels  ofifending  against  it,  '*  shall  be 
forfeited  to  the  use  of  the  United  8tateSf^  and 
ma^y  be  seized,  prosecuted,  and  condemned,  ac- 
cordingly.    The  seizure  may  be  made  by  any 
person ;  but  the  forfeiture  is  still  to  be,  by  the 
terms  of  the  act,  for  the  use  of  the  United  8tdtes. 
If  the  act  had  stopped  here,  no  difficulty  in  it» 
construction  could  have  occurred.     As  nothing  im 
given  by  it  to  the  seizing  officer^  nothing  could 
be  claimed  by  him  except  from  the  bounty  of 
tfie  government*    The  subsequent  clause  looks 
exclusively  to  cases  where  the  seizure  is  made  by 
armed  vessels  of  the  navy,  or  by  revenue  cutters, 
and  directs,  in  such  an  event,  a  distribution,  to  be 
made  in  the  same  manner  as  in  cases  of  prizes 
taken  from  an  enemy.    Gonrectly  speaking,  these 
cases  constitute  exceptions  from  the.  preceding 
clause^  and  i^e  them  out  of  the  general  forfei- 
fmre  ''  totheueeofihe  United  States:^    It  might 
have  been  a  wise  policy  to  have  extended  the  be* 
neflt  of  these  provisions  much  farther,  or  to  have 
given,  as  the  act  of  the  20th  of  April,  1816,  (ch. 
85.)  has  given,  a  moiety  in  all  cases  to  the  person 
who  should  prosecute  the  seizure  to  efiect.    But 
Courts-  of  law  can  deal  with  questions  of  this 
nature  only  so  far  as  the  Legislature  has  clearly 
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1835.  expreseecl  its  will.  Mr.  Chew  appears  to  be  a 
^iJ^'J^Jjr  very  meritorious  officer,  aod  deserving  of  public 
Seganda.  respect  for  his  good  conduct  on  this  oc^asioii. 
But  as  the  act  has  made  no  provision  for  his 
compensation,  he  must  be  left,  in  common  with 
those  who  made  the  military  seizure,  to  the  libe- 
rality of  the  government. 

The  remarks  which  have  been  already  made, 
dispose  of  the  case,  so  far  as  respects  the  pro- 
ceeds of  the  vessel,  and  we  think  they  are  deci- 
sive as  to  the  claim  to  the  proceeds  of  sale  of 
the  negroes.  The  case  as  to  this  matter  is  also 
a  ca9U8  amiiitis  in  the  act  of  Louisiana.  That 
act  had  a  direct  reference  to  the  act  of  Congress, 
and  '*  the  commanding  officer  of  the  capturing 
vessel,^'  in  the  sense  of  the  former,  must  mean  the 
commanding  officer  of  such  an  armed  vessel,  or 
revenue  cutter,  as  is  entitled  to  share  in  the  dis- 
tribution of  the  proceeds  by  the  latter.  It  would 
be  going  very  far  to  give  a  larger  construction  to 
the  words  than,  in  their  strict  form  they  import ; 
and  since  they  admit  of  a  reasonable  interpreta- 
tion, by  confining  the«  to  the  cases  provided  for 
by  Congress,  we  are  satisfied  that  our  duty  is 
complied  with,  by  assigning  to  them  this  unem- 
barrassed limitation. 

The  decree  of  the  District  Court,  so  tar  as  it  dis- 
misses the  claims  of  Messrs.  Roberts,  Humphrey^ 
Mead,  and  Gardner,  is  affirmed,  and  so  far  as  it 
sustains  the  claim  of  Mr.  Cheiy,  and  the  Naval 
Officer  and  Surveyor  of  the  port  of  Mew-Orleans, 
is  reversed. 

Decree  accordingly* 
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[PnomssoET  NOTI.    Patmbnt.] 

The  President,  Directors,  and  Company  of  the 
Bank  of  the  United  States  v.  The  Presi- 
dent, Directors,  and  Company  of  the  Bank 
of  the  State  of  Georgia. 

In  general,  a  payment  received  in  forged  paper,  or  in  any  base  coin, 
is  not  good ;  and  if  there  be  no  negligence  in  the  party,  he  may 
recover  back  the  consideration  paid  for  them,  or  sue  upon  his  ori- 
ginal  demand. 

But  this  principle  ddes  not  apply  to  a  payment  made  bona  Jidt  to  a 
Bank,  in  its  own  notes,  which  are  received  as  cash,  and  afterwards 
discovered  to  be  forged. 

lo  ease  of  such  a  payment  upon  general  account,  an  action  may  be 
maintained  by  the  party  paying  the  notes,  if  there  is  a  b^ilance  due 
him  from  the  Bank  upon  their  general  account,  either  upon  an  in- 
nmni  eamputasaent^  or  as  for  money  had  and  received. 

ERROR  to  the  Circuit  Court  of  Georgia* 
This  was  an  action  of  assumpsit,  brought  by  the 
plaintiffs  in  error,  the  President,  &c.  of  the  Bank 
of  the  United  States,  against  the  defendants  in 
error,  the  President,  &c.  of  the  Bank  of  the  Btate 
of  Georgia,  in  which  the  plaintiffia  declar-ed  for 
the  balance  of  an  account  stated,  and  for  money 
had  and  received  to  their  use.  At  the  trial,  the 
plaintiffs  offered  evidence,  to  prove,  that  mu- 
tual dealings  existed  between  the  parties,  in  the 
course  of  which,  each  being  in  the  receipt  of  the 
bills  of  the  other,  they  mutually  paid  in  or  depo- 
sited the  bills  of  the  other  party,  at  intervals,  as 
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1825.  each  found  the  bills  of  the  other  party  had  accu- 
mulated to  any  considerable  amount  in  their  re- 
spective vaults :  and  upon  each  of  such  payments 
or  deposits,  the  amount  thereof  was  entered  as 
so  much  **  cash^^  in  the  customer's  book  of  the 
party  depositing,  by  the  proper  officer  of  the 
Bank  receiving  the  same ;  froni  which  said  book 
of  the  plaintiffs^  which  was  given  in  evidence,  it 
appeared  that  the  sum  of  6,900  dollars  was  the 
balance  due  from  the  defendants  to  the  plaintiffs, 
at  the  time  of  instituting  this  action.  The  plain- 
tiffs also  offered  evidence,  that  the  transactions 
between  the  patties  were  almost  exclusively  in 
the  deposits  of  their  respective  bills  as  aforesaid. 
And  the  defendants,  to  maintain  their  said  de- 
fence, offered  evidence  to  prove,  that  in  one  of 
the  said  deposils  so  made  by  the  plaintiflS^  in  the 
bank  of  the  defendants,  and  so  entered  in  tlie 
said  book  of  the  plaintiffs  by  the  proper  officer 
of  the  defendants,  at  the  time  the  said  deposit 
was  made,  to  wit,  on  the  25th  of  February,  in  the 
year  1819,  and  which  is  one  of  the  items  com-* 
prised  in  the  account  upon  whicb  the  balance 
was  claimed  by  the  plaintiffs,  th6re  were  paid  in 
38  bills  of  the  defendants'  own  issues  or  notes, 
of  5  dollars  each,  which  had  been  fraudulently 
altered  by  some  person  or  persons ,  unknown, 
from  the  denomination  of  5  to  (hat  of  50 ;  and  40 
bills  of  the  defendants*  own  issues  or  notes  of 
10  dollars  each,  which  had  in  Uke  manner  been 
fraudulently  altered  by^  some  person  or  perscms 
unknown,  to  that  of  hundreds^  making  together 
f  he  sum  of  5,900  dollars,  demanded  by  the  plaiA^ 
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tiffs  in  this  action ;  which  said  bills  or  notes  had  1835. 
been  subsequontly  tendered  by  the  defendants  fo  ^"^^ 
the  plaintiffs,  before  the  institution  of  this  action,  ▼• 
and  by  the  plaintiffs  refused.  The  plaintiffs  then  ^*^^ 
offered  evidence  to  prove  that  no  notice  or  intima* 
tion  of  the  said  fraudulent  alteration  aforesaid 
was  given  by  the  defendants  to  the  plaintiffs, 
until  the  16th  of  March,  1819,  and  that  the  tender 
to  return  the  said  altered  notes  to  the  plaintiffs 
by  the  defendants,  was  not  made  until  the  17th 
of  March,  1819,  nineteen  days  after  the  receipt 
of  the  said  notes  by  the  defendants  from  the 
plaintiffs,  and  the  entry  of  the  same  in  the  cus- 
tomer's book  of  the  ^plaintiffs.  The  defendants 
further  offered  evidence  to  prove,  that  the  said 
altered  bills,  so  deposited  by  the  plaintiff^  and 
received  by  the  defendants,  had  been  received 
by  the  plaintiffs  from  the  Planters^  and  Mer- 
chants' Bank  of  Huntsville,  concerning  which 
notes  a  correspondence  had  taken  place  between 
the  plaintiffs  a|id  the  said  Planters'  and  Mer- 
chants' Bank  of  Huntsville,  subsequently  to  the 
detection  of  the  said  fraudulent  alteration,  in  the 
following  words  and  figures,  to  wit : 

Office  Bank  U.  States, 
Savannuih,  I7th  of  March,  1819. 
Edward  Rawlins,  Esq. 

Cashier  P.  and  MerchanU^  Bimk  ofHwUs- 

vUU. 

SIR— Upon  a  more  minute  investigation  of  the 

bills  received  last  month  from  Mr.  Hobson,  of 

your  bank,  it  turns*out  that- 40  of  the  100  dollar 

notes  of  the  State  Bank  of  this  place,  were  al- 
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£825.    terodfrom  10  dollars,  and  58  of  the  50  dollar 
^f^^'^^  notes  of  the  same  bank  were  altered  from  5, 
▼. .      (|ollar  notes,  prodqcmg  against  us  a  difference  in 
eS^    the  100  dollar  notes  of  3,600  dollars,  and  in  the 
50,  2,610  dollars,  making  the  whole  difference 
6,210  dollars.    By  the  person  which  we  shall  in 
a  few  days  send  to  your  place,  as  heretpfore  inti- 
mated, we  will  forward  th^se  altered  bills  for  th^ 
purpose  of  getting  yoii  to  exchange  them  for 
other  money. 

ELEAZAR  EARLY,  Cashier. 

P.  B.  Herein  I  enclose,  for  your  future  secun 
rity,  the  official  notice  of  the  banks  of  GeorgiSt 
pointing  out  the  difference  between  the  genuine 
and  altered  bills  @.  E.  Coihur. 

Office  Baftk  U.  SEtatbs, 
aavamnah,  25<4  March,  1818. 
Le  Rot  Pope,  Esq. 

Prerident  Bank  Huntmritte. 
SIR — ^Will  you  Suffer  me  to  introduce  to  your 
acquaintance  and  kindness,  the  bearer,  Mn  Heine- 
mann,  our  teller,  idiose  objects  have  already  been- 
imparted  to  you  in  iny  letters  of  23d  February, 
and  Idth  inst.  (copies  in  Mr.  H.'s  possession,)  and 
which,  we  doubt  not,  will  receive  every  facili^ 
from  your  institution.  M r.  Qeineimann  is  also 
instructed  to  lay  before  you  formal  notice  of  a 
claim  which  we  shall  make  on  your  bank*for  the 
spurious  notes  received  from  Mr.  Hbbson,  in  the 
event  of  our  being  cast  in  the  suit  about  to  be 
brought  between  the  Bank  of  Georgia  and  our- 
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selves  in  the  case.    It  has  been  deemed  a  better    1825. 


course  than  that  proposed  in  our  Cashier's  letter  ^^^^^^ 
to  Mn  Rawlinsi  your  Cashier,  of  the  17th  inst.        ^• 
and  will,  no  doubt,  be  more  agreeable  to  you,         Georgia. 
Your  obedient  aenrant, 
R.  RICHARDSON,  ProtdEen^. 

Planters  and  Mebchakts'  Bank 

OF  HUNTSYILLE,  4th  Mo^t  1819- 

SIR — ^Your  favour  under  date  of  the  25th,  haB 
been  handed  me  by  Mr.  Heinemann,  wherein  you 
give  me  notice,  that  your  bank  holds  this  institu- 
tion bound  to  make  good  the  amount  of  the  spu- 
Hous  notes  which  you  say  was  received  frpm  Mr* 
Hobson,  in  the  event  of  your  being  cast  in  a  suit 
about  to  be  brought  between  the  Bank  of  Geor- 
gia and  yourselves.  I  am  directed  by  the  Board 
of  Directors  to  state  to  you,  that  they  highly  ap- 
prove of  the  course  your  bank  have  adopted  in 
regard  to  these  spurious  notes,  and  we  shall  cheer- 
fully acquiesce  with  thcdecision  of  die  Court,  let 
that  be  what  it  may. 

I  amf  respectfully, 
Your  obedient  servant, 

LE  ROY  POPE,  Pre««fci«. 

R.  RiCHABDBON,  Esq. 

Prendmt  Office  Bank  JUnM  StaUf, 
^vannah. 

And  the  plaintiffs  further  offered  evidence  to 
prove,  that  the  officers  of  the  defendants,  at  the 
.time  of  receiving  the  said  altered  notes,  had  in 
their  possession  a  certain  book,  called  the  bank 
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1825.  note  register  of  the  said  Bank  of  the  State  of 
^^^^T^  Greorgia,  whereiawere  registered,  and  recorded, 
T.  the  date,  number,  letter,  amount,  and  payees' 
Oeorgift!  nctme,  of  all  the  notes  ever  issued  by  the  said 
bank,  by  means  of  which,  and  by  reference  where- 
to, the  forgeries  or  alterations  aforesaid  could 
have  been  promptly  and  satisfactorily  detected ; 
and  further,  that  so  far  as  related  to  the  said 
notes  purporting  to  be  the  n^tes  of  100  dollars, 
all  the  genuine  notes  of  the  defendants  of  that 
amount  in  circulation  on  the  said  25th  of  Febru- 
ary^ 1819,  were  marked  with  the  letter  A.,  where* 
as  twenty-three  of  the  notes  of  100  dollars  each, 
80  received  by  the  defendants  as  genuine  notes, 
when  in  fact  they  were  altered  notes,  bore  the 
letters  B.,  C.  or  D. 

And  the  defendants  further  offered  evidence  to 
prove,  that  the  alteration  in  the  said  notes  consist- 
ed in  extracting  the  ink  of  certain  printed  figures 
and  words  which  expressed  the  amount  of  said 
notes,  ami  substituting  therefor  other  printed 
figures  and  ^ords ;  the  signatures,  and  every  other 
part  of  said  notas,  remaining  unaltered.  Where- 
upon, the  parties  having  offered  the  above  evi- 
dence, the  plaintififi  prayed  the  Court. 

1.  To  instruct  the  jury,  that  if  they  beUeved  the 
said  evidence,  the  said  plahitiffs  were  entitled  to 
recover  of  the  said  defendants  the  whole  sum  of 
6,900  dollars,  being  the  balance  so  exMibited  by 
their  customer'r  book  aforesaid,  and  as  due  from 
the  said  defendants  to  the  said  plaiiitiffs ;  which 
instmction  the  Judges  aforesaid*  being  divided 
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in  opinion,  refused  to  give ;  and  the  counisel  for    ISS&.^ 
the  plaintiffs  excepted  to  the  refusal.  u^^Bmuk 

2.  The  plaintiflb  prayed  th^  Court  to  instruct        v. 
the  jury,  that  if  they  believed  the  evidence  so    cuorg^ 
given,  the  plaintiffs  were  entitled  to  recover  of 

the  defendants  the  sum  of  690  dollars^  being  the 
original  value  of  the  altered  notes ;  which  in^ 
struction  the  said  Judges,  being  divided  in  opi- 
nion, did  not  give ;  to  which  refusal  the*  said 
counsel  for  the  plaintiffs  excepted. 

3.  The  plaintiffs  prayed  the  Court  to  instruct 
the  jur}%  that  if  they  believed  the  evidence  so 
given,  the  plaintiffs  latere  entitled  to  recover  of 
the  defendants  the  whole  sum  of  6,900  dollars, 
being  the  balance  so  exhibited  by  their  customer's 
book  aforesaid,  as  due  from' thi^  defendants  to 
the  plaintiffs,  with,  legal  interest  thereon  from 
the  day  of  instituting  their  action  aforesaid; 
which  instruction  the  Judges  aforesaid,  being 
divided  in  opinion,  refused  to  give ;  to  which  re- 
fusal the  counsel  for  the  plaintiffs  excepted. 

Judgment  being  rendered  upon  this  bill  of  ex- 
ceptions, for  the  defendants  in  the  Court  below, 
the  cause  vraa  orought,  by  writ  of  error,  to  this 
Court. 

It  was  insisted,  ob  the  part  of  tBe  plaintiflSu 
that  the^  judgment  ought  to  be  reversed,  on  the 
following  grounds : 

1.  That  what  took  place  on  the  25lli  df  Fe- 
bruary,  1819,  between  the  pa^es,  was  not  only 
equivalent  tor  payment,  but  was  pajment  itself; 
and  the 'defendants  are,  in  aU  refspects,  to  be  con 
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1825.    Bidered  as  if  they  were  suing  to  recover  back  the 

!                        V.  2.  That  if  understood  only  as  on  acceptance, 

Georgia,  or  agreement  to  pay,  the  principle  would  still  be 

I  the  same. 

!  3.  That,  in  either  case,  the  ptaintiiTs  were  en- 

i  titled  to  recover. 

March  i4iii.  The  cause  was  argued  by,  Mr.  Sergeatltj  for 
the  plaintiffs,"  and  by  Mn  Berrien^  for  the  de- 
fendants.^ 

Mmrch  I8M.  Mr.  Justice  Stort  delivered  the  opinion  pf  the 
Court.  > 

This  is  a  case  of  great  importance  in  a  practi- 
cal view,  and  has  been  very  fully  argued  upon 
its  merits.    The  Bank  of  Georgia  having  on- 

a  He  cHed  Bolton  v  Richards,  6  Term  Rip.  1S9.  •  The  Man- 
hatlan  Company  v.  Lidtg,  4  JoknM.  Hep.  377*  tevy  v.  Bank  of 
United  States,  4  Dall.  Rep.  234.  S.  C.  l  Btiwi.  Rept7.  Ckit- 
ijf  on  BiUsy  483.  Smith  v.  Chester,  1  Trrm  Rep.  655.  Bass  v. 
Clive,  4  Maul^Seluf.  15.  ^  Master  v.  Miller;  4  T&m  Rep.  320. 
Barber  v.  Gignell,3  Etp.N.  P.  60.  Jordain  v.  Lashbrook,7 
2\fm  Rep.  604.  Price  v.  Neal,  3  Burr.  Rep.  1354.  Jones  v. 
Ryde^d  Tatmf.  Rep.  488.  Maricle  v.  Hatfield/2  Jokne.  Rip. 
462.  Gloucester  Bank  v.  Salem  Bank^  17  Maee.  Rep.  33.  Smith 
V.  Mercer,  6  Taunt.  Rrp,  76.  Meade  v.  Young,  4.  Term  Rep. 
28.    ienys  v.  Fowler,  2  Str.  Rep.  946. 

6  He  cited  Gates  v.  Winslow,  1'  M^n.  Rep.  66.  Blende  v. 
Young,  4  Term  Rep.  28.  K^d  an  BUU^  202,  203.  Lambert  ▼. 
Oakes,  1  Lord  Raym.  443.  Union  Bank  v.  Bank  U.  S.  3  Jfott. 
Rep.  74.  1  Johns.  Cos.  145r  5  Johne.  Rep.  &i  2  Tirm  Rep. 
366.  Boiler  ▼.  Harrison,  Onep.  Rep.  565.  Miller  v  Race,  1 
Bwrr^Rep.  457*  2  Evan^  Pothiery  19.  495.  Tobv  y.  Barber. 
5  Johm.  Rep.  72. 
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ginally  issued  the  bank  notes  in  question,  they     1825. 
were,  in  the  course  of  circulation,  fraudulently  u^]^^^ 
altered,  and  having  found  their  way  into  the  Bank        v. 
of  the  United  States,  the  latter  presented  them    Georgia, 
to  the  former,  who  received  them  as  genuine^ 
and  placed  them  to  the  general  account  of  the 
Bank  of  the  United  States,  as  cash,  by  way  of 
general  deposit.    The  forgery  was  not  discover- 
ed until  nineteen  days  afterwards,  upon  which, 
notice  was  duly  given,  and  a  tender  of  the  notes 
was  made  to  the  Bank  of  the  United  States,  and 
by  them  refused.    Both  parties  are  equally  in- 
nocent of  the  fraud,  and  it  is  not  disputed,  that 
the  Bank  of  the  United  States  were  holders, 
honafdcy  for  a  valuable  consideration.     Under 
these  circumstances,  the  question  arises,  which 
of  tlie  patties  is  to  bear  the  loss,  or,  in  other 
words,  whether  the  plaintiffs  are  entitled  to  re- 
cover, in  this  action,  the  amount  Qf  this  deposit. 

Some  observations  have  been  made  as  to  the  T*'^  '"''^ ' 
form  of  the  ax^tion,  the  declaration  embracing 
counts  for  the  balance  of  an  account  stated,  as 
well  as  for  money  had  and  received,  &c.  But,  if 
the  plaintiffs  are  entitled  to  recover  at  all,' we  see 
no  objection  to  a  recovery  upon  either  of  these 
counts.  The  sum  sued  for  is  the  balance  due 
upon  the  general  account  of  the  parties,  and  it  is 
money  had  and  received  to  the  use  of  the  plain- 
tiffs, u  the  transaction  entitled  the  plaintiffs  to 
consider  the  deposit  as  mone,.  It  is,  clearly, 
not  the  case  of  a  special  deposit,  where  the  iden- 
tical thing  was  to  bo  restored  by  the  defendants ; 
the  notes  were  paid  ns  money  upon  general  ao- 
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1825.    coaatf  and  deposited  as  iiiicli ;  so  that,  according 

U^bJ[^  to  the  course  of  buaineBS,  and  the  understanding 

▼•       of  the  parties,  the  identfco}  notes  were  not  to  be 

Gtorgit.    restored,  but  an  equal  amount  in  cash.    They 

passed,  therefore,  into  the  general  funds  of  the 

Bank  of  Georgia,  and  became  the  property  of 

the  bank.    The  action  haS;  thereforei  assumed 

the  proper  shape,  and  if  it  is  maintainable  upon 

the  merits,  there  is  no  difficulty  in  point  of  form. 

to  gMerai,  a     We  may  lay  out  of  tjie  case,  at  once,  all  comside^ 

jbrged    paper  ratiou  of  the  poiut,  bow  far  the  defendants  would 

It    not   good ;..  i.ii         •/»! 

but  this  does  have  been  liable,  if  these  notes  had- been  the 
^fm%ni  ^'^  notes  of  any  other  bank,  deposited  by  the  plain- 
jS^Vo  a  £^t]ff,  in  the  Bank  of  Georgia,  as  cash.  That  might 
depend  upon  a  variety  of  considerations,  suehas 
the  usages  of  banks,  and  the  implied  contract  re* 
suiting  from  their  usual  dealings  with  their  cus* 
tomers,  and  upon  the  general  principles  of  law 
applicable  to^  cases  of  this  nature.  The  modem 
authorities  certainly  do,  in  a  strong  manner,  as- 
sert, that  a  payment  received  in  forged  paper,  or 
in  any  base  coin,  is  not  good ;  and  that  if  there 
be  no  negligence. in  the  party;  be  may  recover 
back  the  consideration  paid  for  them,  or  toe  upon 
his  original  d^emand.  To  this  effect  are  the  aii- 
thorities  cited  at  the  bar,  and  par^cularly  Mar^ 
kle  v.HMfidd,(2  Johns.  Rep.  A^S^)  Young  y. 
Adafn8r(6  Mosm.  Rep.  182.)  and  Jone$^  v.  JRyde, 
(5  Tamnt.  Rep.  488.)  But,  without  entering 
upon  any  examination  of  this  doctrine,  it  issuffi* 
cient  to  say,  that  the  present  is  not  such  a  ease. 
The  notes  in  question  were  not  the  notes  of  ano- 
iher  bank,  or  the  security  of  a  third  person^,  but 
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ihey  were  received  and  adopted  by  the  bank  as  1825. 
its  own  i^nuine  notes,  in  the  most  absolute  and 
unconditional  manner.  They  wefe  treated  as 
cash^and  carried  to  the  credit  of  the  plaintiff  in 
the  same  manner,  and  with  the  same  general  in- 
tent, as  if  they  had  been  genuine  notes  or  coin. 

Many  considerations  of  public  convenience 
*and  policy  would  authorize  a  distinction  between 
cases  where  a  bank  receives  forged  notes  pur 
porting  to  be  its  own,  and  those  where  it  receives 
the  notes  of  other  banks  in  paymept,  or  upon 
general  deposit.  It  has  the  benefit  of  circulating 
its  own  notes  as  currency,  and  commanding 
thereby  the  public  confidence.  It  is  bound  \q 
know  its  own  paper,  and  provide  for  its  payment, 
and  must  be  presumed  to  use  all  reasonable 
means,  by  private  marks  and  otherwise,  to'secure 
itself  against  forgeries  akid  impositions.  In  point 
of  fact,  it  is  well  known,  that  every  bank  is  in  the 
habit  of  using  secret  marks,  and  peculiar  cha- 
racters, for  this  purpose^  and  of  keeping  a  regular 
register  of  all  the  notes  it  issues,  so  as  to  guide 
its  own  discretion,  as  to  its  discounts  and  circula- 
tion, and  to  enable  it  to  det^t  frauds.  Its  own 
security,  notiess  than  that  of  the  public,  requires 
such  precautions 

Under  such  circumstances,  the  receipt  by  a 
bank,  of  forged  notes,  purporting  to  be  its  own, 
must  be  deemed  an  adoption  of  them.  It  has  the 
means  of  knowing  if  they  are  genuine  ;  if  these 
means  are  not  employed,  it  is  certainly  evidence 
of  a  neglect  of  that  duty,  Ivhich  the  public  have 
a  right  to  require.    And  in  respect  to  persons 
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.1825.  equally  innocent;  where  one  is  I>ouncl  fa  know 
^J^|[^j^^  and  act  upon  his  knowledge^  and  tho  other  has 
.  ▼*  09  means  of  knowledge,  there  seems  to  be  no 
Georgia,  reason  for  burlhening  the  latter  with  any  loss  in 
exoneration  of  the  fbrmei'.  There  is  nothing 
unconscientious  in  retaining  tlid  sum  received 
irom  the  bonk  in  payment  of  such  notes,  which 
its  own  acts  have  delilierately  assumed  to  be 
«[;enuine«  If  tjiis  doctrine  '  be  applicable  to 
ordinary  cases,  it  must  apply  with  greater 
strength  to  cases  where  the  forgery  has  not  been 
detected*  until  after  a  considerable  lapse  of  time. 
The  holder>  under  such  circumstances,  may  not 
be  able  to  ascertain  from  whom  he  receive 
them,  or  the  situation  of  the  ofhijr  parties  may  be 
essentially  changed.  Proof  of  actuaT  damage 
may  not  always  be  within  his  reach  r  and  there- 
fore to  confine  the  remedy  to  cases  of  that  sort 
would  fall  far  short  of  the  actual  grievance.  The 
law  will,  therefore,  pi^esume  a  damage  actual  or 
potential^  sufficient  to  repel  any  claim  against 
the  holder.  Even  in  relation  to  forged  bills  of 
third  persons  received  in  payment  of  a  debt, 
:  there  has  been  a  qualification  engrafted  on  the 
general  doctrine,  that  the  notice  and  return  must 
be  within  a  reasoRable  time ;  and  any  neglect 
.  will  absolve  die  payer  from  responsibility. 

If,  indeed,  we  w'ere 'to  apply  the  doctrine  of 
negligence  to  the  present  case,  there  ore  circum- 
stances strong  to  show  a  watft  of  due  diligence 
and  circumspection  on  the  part  of  tho  Bonk  of 
Georgia.  It  nppedrs  from  the  statement  of  facts,  . 
tbfitnlUhe  genuine  notes  of  that  bank  of  the  do- 
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nomination  of  100  dollars,  in  circulation  at  this  1825^ 
time,  were  marked  with  the  letter  A ;  whereas 
twenty-three  of  the  forged  notes  of  100  dollars 
bore  the  marks  of  the  letter  B,  C,  and  D.  These 
facts  were  known  to  the  defendants,  but  un- 
known to  the  plaintiiSs ;  so  that  by  ordinary  cir- 
cumspection the  fraud  might  have  been  detected. 

The  argument  against  this  view  of  the  subject, 
derived  from  the  fact,  that  the  defendants  have 
received  no  consideration  to  raise  a  promise  to 
pay  this  sum,  since  the  notes  were  forgeries,  is 
certainly  not  of  itself  sufficient.  There  are  ma- 
ny cases  in  the  law,  where  the  party  has  received 
no  legal  consideration,  and  yet  in  which,  if  he 
has  paid  the  money,  he  cannot  recover  it  back ; 
and  in  which,  if  he  has  merely  promised  to  pay,  it 
may  be  recovered  of  him.  The  first  class  of 
cases  often  turns  upon  the  point,  whether  in 
good  faith  and  conscience  the  money  can  be 
justly  retained ;  in  the  latter,  whether  there  has 
been  a  credit  thereby  given  to  or  by  a  third  per-> 
son,  whose  interest  may  be  materially  affected 
by  the  transaction.  So  that,  to  apply  the  doc- 
trine of  a  want  of  consideration  to  any  case,  we 
must  look  to  all  the  circumstances,  and  decide 
upon  ihem  all. 

Passing  from'thesis  general  considerations,  it 
is  material  to  inquire,  how,  in  analogous  cases, 
the  law  has  dealt  with  this  matter.  The  present 
case  does  .not,  indeed,  appear  to  have  been  in 
terms  decided  in  any  Court ;  but  if  principles 
have  been  already  established,  which  oUjrfitto 


Digitized  by 


Google 


346  CASES  Of  THE  SUPREME  COURT 

1825.    govwn  it,  then  it  is  the  duty  of  the  C6art  to  fol- 
^^^]^^^  low  tnit  thoee  principles  on  this,  occasion. 
,  ▼.  The  case  has  been  argued  in  two  respects; 

0^0^^  first,  as  a  case  of  payment,  and,  secpadlf,  as  a 
case  of  acceptance  of  the  notes. 
eJ^  actinii  ^  ^^^^P^t  to  the  first,  upon  the  fullest  examina-. 
payoMiiL  tion  of  the  facts,  we  are  of  opinion,  that  it  is 
a  case  of  actual  payment.  '.  We  treat  it,  in  this 
respect,  exactly  as  the  parties  have  treated  it, 
that  is,  as  a  case  where  the  tfotos  have  been  paid 
and  credited  os  cdA.  The  notes  have  not  /been 
credited  as  notes,  or  as  a  special  deposit ;  but 
the  transaction  is  precisely  the  same  as  if  the 
money  had  l>een  first  paid .  to  (he  plaintifis,  and 
instantaneously  the  same  mon^y  bad  been  depo- 
sited by  them.  It  can  make  no  difference  diat 
the  same  agent  is  (employed  by  bdth  parties,  the 
one  to  receive,  and  the  other  to  pay  and  credit. 
Upon  what  principle  is  it,  then,  that  the  Court  is 
called  upon  to  construe  the  act  difierent  firom  the 
avowed  intention  of  the  parties  ?  It  is  not  a  case 
where  the  law  construes  an  act  done  with  one 
intent  to  be  a  different  act,  for  the  purpose  of 
making  it  available  in  law ;  to  do  that,  <y  jiret, 
Which  would  be  defective  in  its  direct  form.  Here 
the  parties-  were  at  liberty  to  treat  it  as  they 
pleased,  either  as  a  payment  of  money,  or  as  a 
cra^t  of  the  notes.  In  either  way  it  was  a  legal 
proceeding,  effectual  and  perfect ;  and  as  no  rear 
son  exists,  for  a  differetit  construction,  we  think 
that  the  parties,  by  treating  it  as  a  cash  deposit, 
must  be  deemed  to  have  considered  it  as  ptfid  in 
money,  and  then  deposited ;  sinc^  that  is^the  only 
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way  in  which  it  comld  legally  become,  or  be  tredtr    1825. 
ed  as  cash.    Nor  is  there  any  novelty  in  this  u^^^^JJ^j^ 
view  of  the  transaction.    Bank  notes  constitute       t. 
a  part  of  the  common  currency  of  the  country,    GmgiiL 
and,  ordinarily,  pass  as  money.    When  they  are 
received  as  payment,  the  receipt  is  always  given^^*^  "J^ 
for  them  as  money.    .They  are  a  good  tender  ^^^^'^^^ 
money,  unless  specially  objected  to;    and,  bb^h^jj^ 
Lord    Mansfield  observed,  in   Miller  v.  J2ace,m«gooduB. 
(1  Butt.  Rtp.  457.)  they  are  not,,  like  bills  of  daily  objtcud 
exchange,  considered  as  mere  securities  or  docu-^' 
ments  for  debts.    If  this  be  true  in  respect  to 
bank  notes  in  general,  it  applies,  a  farHori^  to 
the  notes  of  the  bank  which  receives  them ;  for 
they  are  *then  treated  as  money  received  by  the 
bank,  being  the  representative  of  so  much  money 
admitted  to  be  in  its  vaults  for  the  use  of  the  de- 
positor.   l*he  same  view  was  taken  of  this  point 
in  the  case  of  Lem/  v.  The  Bank,  of  the  United 
ataUe,  (4  Dda.  Rep.  234.    S.  O  1  Binn.  Rep. 
27.)  where  a  forged  check  had  been  accepted  by 
the  bank,  and  carried  to  the  credit  of  theplain- 
tiff  (a  depositor)  as  cash,  and  upon  a  subsequent 
discovery  of  the  fraud,  the  bank  refused  to  pay 
the  amount.    The  Court  there  said,  '<  it  is  our 
opinion,  that  when  the  check  was  credited  to  the 
plaintiff  as  cash,  it  was  the  same.thipgas  if  it 
had  been  paid;  it  is  for  the  interest  of  the  bank 
that  it  should  be  so  taken.    In  the  latter  case,  the 
bank  would   have  appeared  as  plaintiffs;  and 
every  mistake  which  could  have, been  corrected 
in  an  action  by  them,  may  be  corrected  in  this 
action,  and  none  other.^'    The  case  ot  Boltov 
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11125;    t.lBWki«nfo,(61>,^B.1380wnot,maUito 
^f^^^^[Jj[  cumstances,  fiirectly  ^^^  point;   but,  there,  the 

*  V.       the  Court  maniferptly  coiwiclerecj  the  carryittg  of 

J2ii  a  check  to  the  credit  of  a  party,  was  equivaleni 
to  die  transfer  of  bo  much  money  in  the  hands 
of  the  banker,  to  his  account. 

Considering,  then,  the  credit  in  this  cas^  as  a 
payment  of  the  notes,  the  question  arises;,  whe- 
ther, after  a  pa3rment,  the  defendants  would  be 
permitted  to  recover  :the  money  back;  if  they 
would  not,  then  they  have  no  right  to  retain  the 
money,  and  the  plaintifTs  are  entitled  to  a  reco- 
very in  tho  present  suit. 

Gmn  di  '%  Price  V.  NtdU,  (3  Buttu  Rep.  1355.)  there 
""*  "^Vere  two  bills  of  exchange,  Which  had  been  paid 
by  the  draewee,  the  drawer's  handwriting  being  a 
fbrgery ;  one  of  these  bills  had  been  paid,  when 
it  became  due,  without  acceptance  ;^  the  other  was 
duly  accepted^  and  paid  at  maturity.  Upon  dis- 
covery of  the  fraud,  the  drawee  brought  an  ac- 
tion against  the  holder  to  recover  back  the  money 
so  paid,  both  pai^ies  being  admitted  to  be  equally 
innocent.  lioird  Mansfield,  after  adverting  tp  the 
natUrfe  of  the  action,  which  Was  for  money  had 
and  received,  in  which  ho  recovery  could,  be  %ad, 
unless  it  be  against  conscience  for  the  defendant 
to  retain  it,  and  that  it  could  not  be  affirmed  that 
it  was  Unconscientious  Tor  the  defendant  to  retain 
it,  he  having  paid  a  fair  and-  valuable  considera- 
tion for  the  bills;  said,  ^Vhere  was  no  fraud,  no 
wrongs  It  was  incumbent  upon  the  plaintiff  to 
be  satisfied  thi^  the  bill  drawn  upon  him  was 
f1^<drawer!s:hand,t>efore  he  accepted  or  paid  it. 
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But  it  was  not  incumbent  upon  the. defendant  to  1925« 
inquire  into  it.  Thiere  was  notice  given  by  the  ^y^^ 
defeudiMit  to  the  plaintiff,  of  a  bill  drawn  upon  ▼• 
him,  and  he  sends  his  servant  to  pay  it,  and  take  oeorgfau 
it  up.  The  other  bill. be. actually  apcepts, after 
which*  the  defendant,  innocently  and  bona  fidt^ 
discounts  it  The  plaintiff  lies  by  for  a  consider- 
able time  after  he  has  paid  these  bills,  and. then 
found  out  that  they  were  forced.  He  made  no 
objection  to  them  at  the  time  of  paying  them. 
Whatever  neglect  there  was,  was  on  his  side. 
The  defendant  had  actual  encouragement  from 
the  pliotintiff  for  negotiating  the  second  bill,  from 
the  plaintiff's  having,  without  any  scruple  or  hesi- 
tation, paid  the  first ;  and  he  paid  the  whole  value 
bang,  fide.  It  is  a  misfortune  which  has  happened 
without  the  defendant's  fault  or  neglect.  If  there 
was  no  neglect  in  the  plaintiff,  yet  there  is  no 
reason  to  throw  off  the  loss  from  one  innocept 
man  upoii  another  innocent  man.  But,  in  this 
/case,  if  there  was  any  fault  or  negligence  in  any 
one,  it  certainly  was  in  the  plaintiff,  and  not  in 
the  defendant."  The  whole  reasoning  of  this 
case  applies  with  full  force  to  that  now  before,  the 
Court.  In  regard  to  the  first  bill,  there  was  no 
new  credit  given  by  any  acceptance,  and  the 
holder  was  in  possession  of  it  before  the  time  it 
was  paid  or  acknowledged*  So  that  there  is  no 
pretence  to  allege,  that  there  is  any  legal  distinc- 
tiffii  between  thje.case  of  a  holder  before  or  after 
the  acceptance.  Both  were  treated  in  this  judg- 
ment as  being  in  the  same  predicament,  and  enti- 
tled to  the  dame  equities.    The  case  of  Nefii  v. 
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1^95*  Price  has  never  since  been  departed  from ;  and, 
^g^^^ffijjl  in  dl  the  aubsequent  decisions  in  which  it  has 
T.  been  cited,  it  has  had  the  uniform  support  of  the 
Q^K^  Court,  and  has  been  deemed  a  satisfactory  au-* 
thority.  The  case  of  Smith  v.  Merur,  (6  Taunt. 
Hep.  76.)  was  a  stronger  application  of  the  prin- 
ciple^ There,  the  acceptance  was  a  forgery,  and 
it  purported  to  be  payable  at  the  plaintiff's,  who 
was  h  banker,  and'  paid  it,  at  maturity,  to  the 
agent  of  the  defendant,  if?ho  paid  it  in  account 
with  the  defendant.  A  week  afterwards  the  for- 
gery was  discovered,.and  due  notice  given  to  the 
defendant.  But  the  Court  (Mr.  Justice  Chambre 
dissenting)  deciiled,  that  the  plaintiff  was  not  en- 
titled to  recover.  Two  of  the  Judges  proceeded 
upon  the  ground,  that  the  banker  was  bound  to 
know  the  handwriting  of  his  customers  r  and  that 
there  was  a  want  of  caution  and  negligence  on  the 
part  of  the  plaintiff.  The  Chief  Justice,  without 
dissenting  from  thifi  ground,  put  it  upon  the  nar- 
rower ground,  that  during  the  whole  week  the 
ImU  must  be  considered  as  paid,  and  if  the  de- 
fendant were  now  compelled  to  pay  the  money 
back,  he  could  not  recover  against  the  prior  en- 
(^orsers ;  so  that  he  would  sustain  the  whole  loss 
iiom  the  negligence  of  the  plaintiff.  The  very 
case  occorrod  in  the  OUmcuUr  Bank  v.  The 
Salem  Bank,  (17  Man.  Rep.  33.)  where  forged 
notes  of  the  latter  had  been  paid  to  the  former, 
and,  upon  a  subsequent  discovery,  the  amount 
was  sought  to  be  recovered  back.  The  authori- 
ties were  there  elaborately  renewed,  both  by  the 
colmsel  and  the  Court,  and  the  conclusion  to 
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which  the  latter  arrived  was,  that. the  plaintiffs    1835. 


were  not  entitled  to  recover,  upon  the  ground,         ^^ 
that  by  receiving  and  paying  the  notes^  the  plain-    '  \. 
tiffs  adopted  them  as  their  own,  that  they  were    Jj^Jl^ 
bound  to  examine  them  when  offered  for  payment, 
and  if  they  neglected  to  do  it  within  a  reasona- 
ble time,  they  could  nbt  afterwards  recover  from 
the  defendants  a  loss  occasioned  by  their  own 
negligence.    In  that  case,  no  notice  was  given  of 
the  doubtful  charctcter  of  the  notes  until  fifteen 
days  after  the  receipt,  and  no  actual  averments 
of  forgery  until  about  fifty  days.    The  notes 
were  in  a  bundle  when  received,  which  had  not 
been  examined  by  the  cashier  until  after  a  consi- 
derable time  had  elapsed.    Much  of  the  language 
of  the  Court  as  to  negligence,  is  to  l>e  referred 
to  this  circumstance.     The  Court  said,  ^'  the 
true  rule  is,  that  the  party  receiving  such  notes 
mnst  examine  them  as  soon  as  he  has  opportunity, 
and  return  them  immediately.    If  he  does  not, 
he  is  ncfgligent,  and  negligence  will  defeat  his 
right  of  action.    This  principle  will  apply  in  all 
cases  where  forged  notes  have  been  received,  but 
certainly  with  more  strength^  When  the  party  re- 
ceiving them  is  the  one  purporting  to  be  bound 
to  pay.    For  he  knows  better  than  any  other 
whether  they  are  his  notes  or  not ;  and  if  be  pays 
them,  or  receives  them  in  payment,  and  continues 
silent  after  he  has  had  sufficient  opportunity  to 
examine  them,  he  should  be  considered  as  having 
adopted  them  as  his  own." 
Against  the  pressure  of  these  authorities  there 
not  a  single  opposing  case ;  and  we  must. 
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1825.    therefore,  conclude,  that  both  in  England  and 
^p^^>j^  America,  the  question  has  been  supposed  to  be 
T.       at  rest.    The  case  of  Jtme^  v.  Rydt^  (5  Taunt. 
Oeorgit.   ^V*  488.)  IS  clearly  distinguishable,^  as  it  ranged 
itself  within  the  class  of  cases,  where  forged  se- 
tb^foll^^curities  of  third  per$ans  had  been  received  in 
Sw%f«w  Paym^ot    Bruu  V-  Bruce,  (6  Tatmt.  Rep.  495.) 
^i^'^JJJ"  "J^is  very  shortly  and  obscurely  reported;  but  from 
2]f^^*»**»-What  is  there  mentioned,  as  well  as  from  the  no- 
tice taken  of  it  by  Lord  Chief  Justice  Gibbs,  in 
Smith  V.  Mercer^  (6  Taunts  Rqp.  77.)  it  must 
have  turned  on  the  same  distinction  as  Janei  v. 
JKydf,  and  was  not  governed  by  Price  v.  NedL 

But  if  the  present  case  is  to  be  considered,  as 
the  defendants',  counsel  is  most  solicitous  to  con- 
sider it,  not  as  a  case  where  the  notes  have  been 
paidi  but  as  a  case  of  credit,  as  cash,  upon  the 
receipt  of  them,  it  vnll  not  help  the  argument 
In  ihat  point  of  view,  the  notes  must  be  deemed 
to  have  beeh  accepted  by  the  defendants,  as  ge- 
nuine notes,  and  payment  to  have  been  promised 
accordingly*  Credit  was  given  .for  them,  as  cash, 
by  the  defendants,  for  nineteen  dayii,  «nd,  during 
all  this  period,  no  right  could  exist  in  the  plain- 
tiffs to  recover  the  amount  against  any  other 
person,  from- whom  they  Were  received.  By 
such  delay,  according  to  the  doctrine  of  Lord 
Chief  Justice  Gibbs,  in  Smith  v.  Mercer^  (6 
TqwU.Rip.  76.)  the  prior  holders  would  be  dis- 
charged ;  and  the  case  of  the  Olouceeter  Bamk  v. 
The  SaUm  Bank,  (17  Ma$$.  Rep.  9».)  adopts  the 
same  principle ;  so  that  there  would  be  a  loss 
ptcfuced  bv  the  negligence  of  the  defendants 
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but,   waiYing    thi9   narrower    view,   we  think    192&. 
the  case  may  bo  justly  placed  upon  the  hroad^^^^^JJJj^ 
ground,  that   there  was  an  acceptance  of  the       r. 
notes  as  genuine,  and  th.at  it  falls  directly  within   om^. 
the  authorities  which  govern  the  cases  of  accep- 
tances of  forged  drafts.  .If  there  be  any  differ- 
ence between  them,  the  principle  is  stronger 
here  than  there;  for  there,  the  acceptor  is  pre- 
sumed to  know  the  drawer's  signature.    Here,  a 
fartiarif  the  maker  must  be  presumed,  and  is 
bound  to  know  his  own  notes.  He  cannot  be  heard 
to  aver  his  ignorance ;  and  when  he  receives  notes, 
purporting  to  be  his  own,  without  objection,  it  is 
an  adoption  of  them  as  his  own. 

The  general  question,  as  to  the  effect  ofac-.EHift  or  tc- 
ceptances,  has  repeatedly  come  under  the  consi-wb!?^'^*'  tbt 
deration  of  the  CourU  of  common  law.    In  the^hT^nlllS^M 
early  case  of  Wilkinson  v.  Luteridge,  (1  Str.^'^^'^^ 
648.)  the  Lq^d  Chief  Justice  cojasidered,  that  the 
acceptance  of  the  bill  was,  in  auction  against 
the  acceptor,  a  sufficient  proof  of  the  handwriting 
of  the  drawer  ;bttt  it  was  not  conclusive.    In  the 
..subsequent  case  of  Jen/y$  v.  FaMdtTf  Qi  8tr. 
946.)  the  Lord  Chief  Justice  would  not  suffer  the 
acceptor  to  give  the  evidence.of  witnesses,  that 
they  did  not  believe  it  the  drawer's  handwriting, 
from  the  danger  to  negotiable  notes;  and  he 
strongly  incUiied  to  think,  that  actual  forgery 
would  be  no. defence,  because  the  acceptance 
had  given  tl|e  bill  a  credit  to  the  indorsee.  Sul>- 
sequent  to  this  was  the  case  of  Price  v.  Neal,  al 
ready  commented  on,  in  which  it  was  thought 
that  the  acceptor.oughtio.be  conclusively  boi^nd 

Vot.X.  45 
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1825.    by  his  acceptance.   The  correctness  of  this  doc- 

^^^^231  *™*®  ^^  recognised  by  Mr.  Justice  BuUer,  in 

V.       amith  Y.  Chester;  {I  D.  Sf  E.  655.)  by  Lord 

Oftorgii.  Kenyon,  in  Barber  ▼•  GingM^  (3  Esp.  Rep.  60.) 
where  he  extended,  it  to  an  implied  acceptance; 
and  by  Mr.  Justice  Dampier,  in  Baa  v.  CUne, 
(4  M.  Jr  Seho.  15.)  and  it  was  acted  upon  by 
necessary  implication  by  the  Court,  in  Smith  ▼. 
Mercer,  (6  Taunt.  Rfjp.  76.)  In  Lety  v.  The 
Bank  of  Ike  United  States,  (1  Binn.  27.)  al- 
ready referred  to,  where  a  forged  check,  drawn 
upion  the  bank,  had  been  accepted  by  the  latter, 
and  carried  to  the  credit  of  the  plaintiff,  and 
on  the  refusal  of  the  bank  afterwards  to  pay  the 
amount,  the  suit  was  brought,  the  Court  express- 
ly held  the  plaintiff  entitled  to  recover,  upon  the 
ground  that  the  acceptance  concluded  the  de- 
fendant. The  case  was  very  strong,  for  the 
fraud  was  discovered  a  few  hours  only  after  the 
receipt  of  the  check,  and  immediate  notice  given. 
But  this  was  not  thought  in  the  slightest  degree 
to  vary  the  legal  result.  <'  Some  of  the  cases," 
said  the  Court,  **  decide  jthat  the  acceptor  is 
bound,  because  the  acceptance  gives  a  credit  to 
^e  biU,  &c.  But  the  modem  cases  tertainly 
notice  another  reason  for  his  liability,  which  we 
think  has  much  good  sense  in  it,  namely,  that  the 
acceptor  is  presumed  to  know  the  drawer's  hfmd- 
imriting,  and  by  his  acceptance  to  take  this  know- 
ledge upon  himself.^  After  some  research,  we 
have  not  been  able  to  fiqd  a  smgle  case,  in  which 
the  general  doctrine,  thus  asserted,  has  been 
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shaken,  or  even  doubted ;  and  the  diligence  of  the    ltt25« 
counsel  for  the  defendants  on  the  present  occa-  ^^^^^^ 
sion,  has  not  been  more  successfuf  than  our  own.        t. 
Considering,  then,  as  we  do,  that  the  doctrine  is    ^^^ 
well  established,. that  the  acceptor  is  bound!  to 
know  ^e  handwriting  of  the  drawer,  and  cannot 
defend  himself  from  payment  by  a  subsequent 
discovery  of  the  forgery,  we 'are  of  opinion,  that 
the  present  ease  falls  directly  within  the  same 
principle.    We  tliink  the  defendants  were  bound 
to  know  their  own  notes,  and  having  once  accept- 
ed the  notes  in  question  as  their  own,  they  are 
concluded  by  their  act  of  adoption,  and  cannot 
be  permitted  to  set  up  the  defence  of  forgery 
against  the  plaintiffs^ 

Jt  if*  not  thought  necessary  to  go  into  a  con- 
sideration of  other  cases  cited  at  the  bar,  to  esr 
tablish,  that  the  acceptor  may  show  that  the 
accepted  bill  was  Void  in  its  prigin^  as  made 
in  violation  of  the  Stamp  A.ct;  &c.  for  all 
these  cases  admit .  the  genuineness  of  the 
notes,  and  turn  upon  ^questions  of  another  na- 
ture, of  public  policy,  and  a  violation  of  thie  laws 
of  the  liand.  Nor  are  the  cases  applicable,  in 
which  bills  have  been  altered  After  they  were 
jrawnp  or  of  forged  endorsements,  for  these  are 
not  facts  which  an  acceptor  is  presumed  to  kno  w. 
,Nor  is  it  deeihed  material  to  consider  in  what 
cases  receipts  and  stated  jBiccouhts  may  be  open- 
ed for  surcharge  and  fidsification.  They  depend 
upon  other  principles  of  general  application.  It 
is  sufficient  for  us  to.  declare,  that  we  place  our 
judgment  in  the  present  case,  upon  the  ground, 
that  the  defendants  \iere  bound  to  know  their 


pig'itized  by 


Google 


956  CjASES  IN  THE  SUPREME  COIWT 

.  18^.1.  own  liotesy  and  having  received  them  withou-  oh- 
Jj^^jT^'  jcction,  ihcy  cannot  now  recal  their  ast^cnt.  Wc 
V.  think  this  doctrine  founded  oh  public  policy  and 
«ieorgia[  ^convenience ;  and  that  actual  loss  is  not  necessary 
to  be  proved,  for-4>otential  loss  may  exist,  and 
the  law  will  always  presume  a  possible  loss  in 
cases  of  .this  nature. 
Riehttofth«  The  remaining  consideration  is,  whether  there 
SlTIh?  cnSl^M  been  a  legal  waiver  of  the  rights  of  the  plain- 
Isi'hTd!  "''*  ^*fi®  derived  under  the  cash  deposit,  or,  in  other 
words,  whether  they  have  consented  to  treat  it 
as  a  nullity.  There,  is  nothing  on  which  to  rest 
such  a  de:ence,  unless  it  is  to  be  inferred  from 
the  letter  of  Mr.  Early,  the  Cashier  of  the  Bank 
of  the  United  States,  under  date  of  the  17th  of 
March,  1819,  addressed  to  the  Cashier  of  the 
Bank  of  Huntsville.  That  letter  contains  infor- 
mation of  the  forgery  of  the  notes,  and  then  pro- 
ceeds, ''  by  the  person  which  we  shall  in  a  few 
days  send  to  your  place,  as  heretofore  intimated, 
we  will  for^vard  these  altered  bills  for  the  purpose 
of  getting  you  to  exchange  them  for  other  mo- 
ney." Now,  there  is  no  evidence  that  this  letter 
was  ever  sho\/n .  to  the  Bank  of  Georgia,  or  its 
contents  ever  brought  to  the  cognisance  of  its 
officers.  It  states  no  agreement  to  take  back' 
the  notes,  or  to  transmit  them,  on  account  of  the 
Bank  of  the  United  States,  to  Huntsville.  For 
aught  that  appears,  the  intention  may  have  been 
fo  transmit  them  on  account  of  the  Bonk  of  Geor- 
gia, under  the  expectation  that  the  latter  might 
desire  it.  But  what,  is  almost  conclusive  on  this 
point  is^  that  on  the  same  day  the  Bank  of  Geor- 
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|[ia  had  made  a  tender  of  the  notea  to  the  plaiil-    182S. 
tiifs,  which  had  been  refused.    This  is  wholly 


,1        I     «  1  tJ.  8.  Biunk* 

inconsiatent  with  the  notion  that  they  bad  agreed        v. 

to  take  them  backi  or  to  treat  the  previouis  credit  qJJJJ^ 
as  a  nullity.  Assuming,  therefore,  that  the  Ca- 
shier had  a  general  or  special  authority  for  the  pur- 
pose of  extinguishing  the  rights  of  the  plaintiffs, 
growing  out  of  the  prior  transactions,  (which  is 
not  established  in  proofi)  it  is  sufficient  to  say, 
that  it  is  not  shown  that  he  exercised  such  an  au- 
thorityr  And  the  case  of  Lety  v.  The  Bank  of 
the  United  States  affords  a  very  strong  argument, 
that  a  waiver,  without  some  new  consideration, 
upon  a  sudden  disclosure,  and  under  a  mistake  of 
legal  rights,  ought  not  to  be  conclusive  to  the 
prejudice  of  the  party,  where,  Upon  farther  re- 
flection, he  refuses  to  acquiesce  in  it.  The  sub- 
sequent letter  of  the  25th  of  March,  demonstrates, 
that  the  intention  of  waiving  the  rights  of  the 
bank,  if  ever  entertained,  had  been  at  that  time 
entirf^ly  abandoned. 

The  letter  from  the  Huntsville  Bank,  of  the 
4th  of  May,  cannot  vary  the  legal  result.  What 
might  be  the  rights  of  the  plaintiffs  against  that 
bank,  in  ccuse  of  ah  unsuccessful  issue  of  the  pre- 
sent cause,  it  is  unnecessary  to  detenmine;  The 
contract,  whatever  it  may  be,  is  res  inter  alios 
acta^  from  which  the  defendants  cannot,  and 
ought  not  to  derive  any  advantage. 

It  only  remains  to  add^  that  if  the  plaintiffs 
are  entitled  to  recover  the  principal,  they  are  en- 
titled to  interest  from  the  time  of  instituting  the 
suit 
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Upon  the  whole,  it  is  the  opinion  of  the  Court, 
!j^'J^^^  that  the  Circuit  Court  erred  tn  refusing  the  first 
V.       and  third  instructions  prayed  for  by  the  plaintiffs ; 
^^'  and  for  these  errors  thei  judgment  must  be  re^ 
versed,  with  directions  to  award  a  venire  facia$ 
de  novo.    On  the  second  instruction  asked  by  the 
plaintiffs,  it  is  unnecessary  to  express  any  opi- 
nion. 

Judgment  reversed  accordingly. 


[Patewt.J 

Kepunger  v.  De  Young. 


A.,  haTing  obtained  a  patent  for  a  new  and  useful  improTensent,  to 
witt  a  machine  for  making  watch  chains,  brought  an  action,  under 
th»5d  section  t»rihe  Patent  Act  of  1800,  o.  179.|xxTt.]  for  a  viola- 
tion of  his  patent  right  against  B. ;  and  on  the  trial,  an  agreement 
Wit  ['roved,  made  by  the  defendant  with  C^  to  purchase  of  him 
■II  the  watch  chains,  not  exceeding  five  grots  a  week,  which  he  might 
be  able  to  manufactare  within  six  months,  and  an  agreement  on  the 
part  of  C.  to  devote  his  whole  time  and  attention  to  the  manu/sc- 
ture  of  the  watch  chains,  and  not  to  sell  or  dispose  of  any  of  them, 
!•  as  to  interfore  with  the  exclusive  privilege  seemed  to  the  de- 
fendant of'parehating  the  whoJe  quantity  which  it  might  be  prac- 
ticable for  C.  to  make :  And  it  wts  proved  that  the  machine  vsed 
hj  C.  with  the  knowledge  and  consent  of  the  defendant  in  ^  .e 
fnannfaeture,  was  the  tame  witkrthat  invented  by  the  plaintiff,  and 
thai  all  the  wateh  chatnt  thut  made  by  C.  were  delivered  to  the 
defendant  according  to  the  contract.  iiSBM,tbat  if  the.  contract 
wat  real  and  not  colourable,  and  if  the  defendant  had  no  oth^r 
eoonixion  ivith  C.  than  that  which  grew  out  of  the  contract,  k.did 
i  to  a  breach  of  the  plamtiff^a  patent  right. 
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Bocb  a  contimol,  connacud  witii  «fi4eiioe  fron  whidp  the  jarj  aiglrt ' 
legilly  infer,  either  diet  die  mechine  which  was  to  bei  eaplqjred  in 
the  manufa^ure  of  the  patented  article  was  owned  wbdllf  or  in 
part  by  the  defendant,  or  that  it  was  hired  to  the  delbodant  te  six 
monthe,  unde^  eoloor  of  a  sale  of  the  articles  to  be  Banafaetored 
with  it,  vki  with  intent  to  ioTade  the  plaiotiflTs  patent  right»  woaki 
amount  to  a  breach  of  his  right 

ERROR  to  the  Circuit  Court  of  Maryland. 
This  cause  was  iargued  by  Mr.  ^ebgter  and  MmkiM. 
Mr.  Sergeant^  for  the  plaintiiBT,  and  by  the  Attor- 
ney  General^  for  the  defendant- 
Mr.  Justice  Washington  delivered  the  opinion  Mmk  iiiL 
of  the  Court. 

This  was  a  suit  commenced  by  the  plaintiff^ 
Keplinger,  in  the  Fourth  Circuit  for  the  District  of 
Maryland,  against  the  defendant,  for  the  violation 
of  the  plaintiff's  patent  right,  secured  to  him  ac- 
cording to  law,  in  a  certam  new  and  useful  im- 
provement, to  wit,  a  machine  for  making  watch 
chains,  &c.  The  third  Count. in  the  declaration, 
upon  which  alone  this  cause  has  been  argued,  is 
in  the  usua)  form,  charging  the  defendant  with 
having  unlawfully  used  the  said  improvement, 
without  the  consent  of  the  pliaintiff  first  had  and 
obtained  in  writing.  The  defendant  pleaded  the 
general  issue,  and  gi^ve  notice  to  the  plaintiff 
that  he  should  .deny  that  the  exclusive  right  of 
using  the  improvement  mentioned  in  the  declara- 
tion, was  vested  in  the  plaintiff,  or  that  he  was 
the  original  and  firs^  inventor  of  tile  said  im- 
provement, and  that  he  should  give  evideiilce  to 
establish  those  facts. 
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1825*  At  the  trial,  the  plaintiff  read  in  evidence  the 
letters  patent  duly  granted,  bearing  4&te  the  4th 
of  May,  1820,  and  proved,  that  he  wan  the  true 
and  original  inventor  of  the  mac^hine  specified  in 
the  patent,  and  that,  the  defendant,  together  with 
John  Hatch  and  John  C.  Kirkner,  did  use  the 
said  machine  in  the  making  of  watch-chains 
from  steel,  from  the  4th  of  May  till  some*  time  in 
the  month  of  December^  1820. 

The  defendant,  in  order  to  prove  that  any  con- 
cern or  connexion  which  he  had  with  the  said 
Hatch  and  Kirkndr,  in  the  making  of  watch- 
chains,  by  means  of  the  said  machine,  was 
merely  as  a  purchaser  of  watch-chains  from 
them  under  the  following  contract,  produced 
and  gave  the  same  in  evidence.  The  agreement 
referred  to,  bearing  date  the  3d  of  May,  1820, 
is  between  M.  De  Young,  and  J.  Hatch  and  J. 
Kirkner,  and  witnesses^  ^'  that  the  said  H^tch 
and.  Kirkner  do  her3l^  engage  and  obligate 
themselves  to  manufacture  and  deliver  to  M.  De 
Toung,  or  at  his  store  in  said  city,  not  less  than 
three  gross,  but  as  many  as  five  gross,  of  wire 
watch  chains,  agreeably  to  a  sample  to  be  depo- 
sitb^  with  T.  Barly,  (if  practicable  to  manufacr 
ture  so  many,)  in  each  week,  from  the  date  here- 
of, for  the  term  of  six  month's,  one  half  of  which 
number  to  be  with  turned  slides,  and  the  other 
half' wire  slides;  the  whole  number  to  be  four 
strands,  if  the  said  De  Young  so  choose ;  but  he 
is  to  a^e  the  privilege  of  directing  the  descrip- 
tion to  be  furnished,  that  is  to  say,  what  number 
of  fourvfive,  mx^  or  eight  strands ;  the  prices  of 
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which  to  be  as  follows :  four  strands,  twa  dollars  H2S. 
per  dozen ;  six  strands,  two  dollars  sixty-six  cents  ^Jf^i^^^ 
and  awo  thirds  per  dozen,  and  eight  strands  at  t. 
the  rate  of  three  dollars  thirty-three  cents  per  ^  ^®""«- 
dozen ;  said  Hatch  &  Kirkner  to  devote  their 
whole  time  and  attention  to  said  manufactory, 
and  neither  to  sell,  barter,  nor  dispose  of,  in  any 
manner,  or  itay,  or  means  whatever,  of  any  goods 
of  the  description  herein  before  described,  or 
which  may,  in  any  manner  or  way  whatsoever, 
interfere  with  the  exclusive  privilege  herein  be- 
fore granted,  but  will  faithfully  manufacture  for' 
Miid  De  Young,  and  none  other,  as  far  as  five 
gross  of  chains  per  week,  if  practicable,  and  not 
less  than  three  gross  per  week,  at  the  prices 
herein  before  stipulated,  and  payable  as  follows : 
one  half  in  cash  at  the  end  of  every  week,  for 
the  total  number  delivered  within  the  week,  and 
the  other  half  in  said  De  Young's  promissory 
note,  payable  at  sixty  days  from  the  date  thereof. 
And  the  said  De  Young,  on  his  part,  doth  hereby 
promise  to  receive  from  the  said  Hatch  &  Kirk- 
ner, such  quantity  of  watch-chains  answering 
the  description  of  the  sample,  as  it  may  be  in 
their  power  to  manufacture,  not  exceeding  five 
groM  per  week,  resenring  to  himsetf  the  privilege 
of  directing  what  proportion  thereof  shall  be 
four,  six,  or  eight  strands,  and  pay  for  the  same 
weekly  in  the  following  manner,  riz.  the  one 
half  amount  of  week's  delivery  in  cash,  the  other 
half  in  a  note  at  sixty  days,  the  same  to  be  settled 
for  w€!^y;  in'manner  aforesaid,  if  required.'' 

The  defendant  also  gave  evidence  to  prove 

Vol.  X.  AS 
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.  1825.  that  all  the  connexion  he  ever  had  with  the  Mid 
Hatch  &  Kirkner,  relative  to  watch-chains  made 
by  them  with  the  said  machine  or  otherwis6|  was 
merely  as  a  purchaser  of  such  chains  from  them^ 
under  and  in  pursuance  of  the  said  contract. 

The  plaintiff  then  proved,  that,  it  the  time  of 
making  the  said  contract,  the  defendant  was  fully 
apprized  of  the  existence  of  the  machine  de* 
scribed  and  specified  in  the  parent,  and  of  its  prior 
and  original  invention  by  the  plaintiff,  and  of  the 
intention  of  the  plaintiff  to  obtain  the  said  pa- 
tent ;  and  that  the  said  contract  was  made  with  a 
view  to  the  employment  by  the  said  Hatch  & 
Kirkner,.  in  the  manufacture  of  watch-chains,  of 
a  machine  precisely  similar  to  that  invented  by 
the  plaintiff,  after  the  plaintiff  should  have  ob- 
tained his  patent ;  and  that  a  machine  precisely 
similar  to  that  invented  by  the  plaintiff  was  em- 
ployed by  the  said  Hatch  &  Kirkner  in  the  ma- 
nufacture of  watch-chains  by  them  under  the 
said  contract,  and  with  the  knowledge  and  con- 
sent of  the  defendant  during  the  whole  period 
aforesaid,  he  and  they  having  received  notice,  on 
the  5th  of  May,  1820,  of  the  plaintiff's  patent^ 
and  that  the  watch-chains  Ao  manufactured  by 
Hatch  &  Kirkner,  during  the  whole  of  the  said 
period,  were  delivered  by  them  to  the  defendant, 
and  by  him  received,  under  and  in  conformity 
with  Uie  said  contract. 

Upon  this  evidence,  the  Court,  at  the  request 
of  the  defendant's  counsel,  instructed  the  jury, 
that  the  plaintiff  was  not  entitled  to  a  verdict  on 
the  ftret  and  second  counts  in  his  declaration. 
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because  the  acts  which  they  charge,  if  true,  cou-     1825. 

stitute  no  offence  againdt  the  plaintiff's  patent.  ^"^^^1^^^ 

And  that,  if  the  jury  Mhould  be  of  opinion,  on        ^ 

the  evidence,  that  the  plaintiff  is  the  sole  and     ^   ^"^' 

original  inventor  of  the  whole  machine  ;  and  that 

the    defendant   had   no   other   connexion    with 

Hatch  &,  Kirkner  with  regard  to  these  chains, 

than  that  which   arose  from  his   said   contract 

with  them,  under  which  he  procured  the  chains 

to  be  made  by  Hatch  &  Kirkner,  and  sold  them 

when  so  made ;  and  that  the  said  contract  is  a 

real    contract ;   then   these  acts  constituted  no 

breach  of  the  plaintiff's  patent*right  on  the  part 

of  De  Young,  and  that  the  verdict  must  be  for 

the  defendant ;  and  that  this  legal  aspect  would 

not  be  changed,  although  the  defendant  may,  on 

any  occasion,  have  supplied,  at  the  cost  of  Hatdi 

&r  Kirkner,  the  wire  from  which  the  chains  so 

manufactured  were  mitde. 

To  this  instruction  the  plaintiff's  couumI  took 
a  bill  of  exceptions,  and  a  verdict  and  judgment 
having  been  rendered  for  the  defendant,  the 
cfuise  is  brought  into  this  Court  by  a  writ  of 
error. 

The  only  question  which  is  presented  by  the  Qu^ttion  uu- 
bill  of  exceptions  to  the  conaideiUtion  of  thisejLceptions. 
Court  is,  whether  the  Court  below  erred  in 
the  instruction  given  to  the  jury;  and  this  must 
depend  upon  the  correct  construction  of  the 
3d  section  of  the  act  of  Congress,  of  the 
17th  of  Apcil,  1800,  c.  179.  which  enacts, ''  that 
where  any  patent  jBhall  be  granted,  pursuant  to 
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1825.     the  act  of  the  2l8t  February,  1793,  c.  156.  and 

^l^^y^  any  person  without  the  consent  of  the  patentee, 

V.        his  executors,  &c.  first  obtained  in  writing,  shall 

«""«•  niajje,  devise,  usej  or  sell,  the  thing  whereof  the 

exclusive  right  is  secured  to  the  said  patentee 

by  such  patent,  such  person  so  offending  shall 

forfeit  and  pay  to  the  said  patentee,  a  sum  equal 

to  three  times  the  actual  damage  sustained  by 

such  patentee,''  &  c. 

Wow  far  the     The  coutract,   taken  in  connexion   with  the 

cyidenee,  cor-  i    .  •        *  mi       ^ 

iMcted    with  whole  of  the  evidence  stated  in  the  uiU  of  ex- 

migh/^^hiiteceptions,  if  the  same  were  believed  by  the  jury, 

jL%^to*infor^ formed  most  certainly  a  strong  case  against  the 

chtoe^'empi!!y*  defendant,  sufficient  to  have  warranted  the  jury 

nuftTctliM  "o'fi'^  inferring,  either  that  the  machine  which  was 

article****  wai  ^^  ^^  employed  in  the  manufacture  of  the  watch- 

J'^jjj^jjy  *^«  chains  was  owned  in  whole  or  in  part  by  the 

wM  hirad  to  defendant,  or  that  it  was  hired  to  the  defendant 

uniar   colour  for  six  months,  under  colour  of  a  sale  of  the  arti- 

aniciet  to  ba  clcs  which  might  be  manufactured  with  it^  and 

viSk"  h,  "and with  intent  to  invade  the  plaintifTs  patent  right. 

rioiata"**°\ba  Whether  the  contract,  taken  in  connexion  with 

Sri"rjjht.  "^"the  whole  of  the   evidence,  does  or  does  not 

amount  to  a  hiring  by  the  defendant  of  the  mar 

chine,  or  the  use  of  it  for  six  months,  is  a  point 

which  is  not  to  be  considered  as  being  decided 

either  way  by  the  Court.   The  bill  of  exceptions 

does  not  call  for  an  opinion  upon  it. 

Kfrctoftbe     But  the  contract  taken  by  itself,  amounted  to 

contract  uken  ,  i  i         i    i.       i 

j^f0.  na  more  than  an  agreement  by  the  defendant  to 
purphose,  at  a  fixed  price,  all  the  WBtch  chains, 
not  exceeding  five  gross  a  wcek>  which  Hatch 
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6l  Kirkner  might  be  able  to  manufacture  in  the     1825. 
coui'se  of  six  months,  with  any  machine  they  "tT'Y^^^^ 
might  choose  to  employ ;  and  an  agreement  on        ▼. 
the  part  of  Hatch  &  Kirkner,  to  devote  their  ^•»^^»«- 
whole  time  and  attention  to  the  manufacture  of 
the  chains,  and  not  to  sell  or  dispose  of  any  of 
tnem,  so  as  to  interfere  with  the  exclusive  privi- 
lege secured  to  the  defendant,  of  purchasing  the 
whole  quantity  which  it  might  be  practicable  for 
them  to  make. 

If  this  contract  was  real,  and  not  colourable, 
which  is  the.  obvious  meaning  of  the  instruction, 
and 'the  defendant  had  no  other  connexion  with 
U.  Sl  K.  in  regard  to  these  chains  than  what 
grew  out  of  it,  it  would,  in  the  opinion  of  the 
Court,  be  an  extravagant  construction  of  the  pa- 
tent law,  to  pronounce  that  it  amounted  to  a 
breach  of  the  plHiutitf's  patent  right,  by  fixing 
upon  the  defendant  the  charge  of  having  used 
the  plaintifi^'s    machine.     Such  a  construction     eab^    or, 

I  I    •        «  .    1  I       .  .  ,  .  ,      conlractt      to- 

would  be  highly  inconvenient  and  unjust  to  the  purcha^  pa- 
rest  of  the  community,  since  it  might  subject  any  rroui  a  maou-. 
man  who  might  innocently  contract  with  a  manu- inrnl^M  *th« 
facturer  to  purchase  all  the   articles  which  he  '^**"* '  *** 
might  be  able  to  make  within  a  limited  period, 
to  the  heavy  penalty  inflicted  by  the  act,  although 
he  might  have  been  ignorant  of  the  plaintiff's 
patent,  or  .that  a  violation   of  it  would  be  the 
necessary  consequence  of  the  contract.  It  might 
possibly  extend  farther,  and  aiffect  contracts  ez- 
presaor  implied,  though  of  a  mpre  limited  cha- 
racter, but  equally  innocent>  as  to  which,  how- 
ever, it  is  not  the  intention  of  the  Court  to  ex- 
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press   any  opinion,  as  this  case  does  not  call 
for  it. 
▼.  "        ,  This  cause  was  argued  by  the  plaintiflTs  coun- 
^"*^*  sel  as  if  the  opinion' of  the  Court  below  had  been 
Effect  of  th^  given  upon  the  whole  of  the  evidence.     But  this 

opinion  of  the  .  i^t      •  •  •  i       «   j* 

Circuit  Court,  was  not  the  case.     No  instruction  was  ask^  for 
that*'')m*^  o^  but  by  the  defendant's  counsel,  and  that  was 
wbich^Sn***!^!!  confined  to  a  single  part  of  tlie  case,  the  con- 
r(*,d?°  ''**nexion  between  the  defendant  and  H.  &  K.,  in 
regard  to  the  ]vatch-chains  which  the  latter  bound 
themselves,  by   their  contract,  to  ^manufacture 
and  deliver  to  the  former.    If  the  jury  had  been 
of  opinion,  upon  the  whole  of  the  evidefice,  that 
the  contract  was  not  a  real  one,  or  that  that  in- 
strument did  not  constitute  the  sole  connexion 
between  those  parties,   or  that  the  transaction 
was  merely  colourable,  with  a  view  to  evade  the 
law,  the  jury  were  not  precluded  by  the  instruc- 
tion from  considering  the  plaintiff's  patent  rigSit 
as  violated,  and  finding  a  verdict  accordingly. 
nBCffuaom     Had  the  plaintiffs  counsel  thought  proper  to 
i^iMftaed  tocbeeall  upou  the  Court  for  an  opinion  and  instnic- 
«pcNi    wiiicii  tion  to  the  jury,  upon  any  points  ansing  out  of 
th^  c^TbT' the  whole,  or  any  part  of  the  evidence,  it  would 
t^%M  g'illell!  have  been  their  duty  to  give  an  opinion  upon 
such  points,  leaving  the  conclasion  of  fact  from 
the  evidence  to  be  drawn  by  the  jury.    But  this 
course  not  having  been  pursued,  this  Court  can 
take  no  notice  of  the  evidence,  ailthough  spread 
upon  the  record,  except  so  faif  as  it  is  connected 
with  the  single  point  upon  which  the  opinion, 
which,  is  excepted  to  was  given.    As  to  the  resi- 
due of  that  opinion,  that  *^  the  legal  aspect  of  the 
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case  would  not  be  changed,  although  the  de- 
fendant might,  on  any  occasion,  have  9upplie^ 
at  the  cost  of  H.  &  K,  the  wire  from  which  the 
chains  so  manufactured  were  made/'  it  is  quite  as 
free  from  objection  as  the  preceding  part  of  it, 
since  it  stands  upon  precisely  the  same  prin- 
ciple. 

Judgment  affirmed,  with  costs. 


[UsvAT.    Lbi  Loci  CosTm^cTut.] 

De  Wolf  t:  J.  Johnson,  R.  M.  Johnsou,  W.  T. 
Barry,  and  J .  Prentiss, 

lb  a  coDtraoC  for  tbe  loan  4>f  hioimt,  the  law  of  the  place  where  t\\b 
coDtraet  it  made  it  to  govern ;  and  it  i«  iminateria]  that  the  loan 
wat  to,be  stoored  hy  a  mortgage  on  landt  in  another  State. 

In  such  a  case*  the  ttatntet  of  iiMiry  of  the  State  where  the  conliract 
wat  made,  and  not  those  of  tbe  State  where  it  it  secured  bj  inort- 
gage«  are  to  govern  it,  unlet*  there  be  toiAe  other  circuuittance  to 
sbow,  that  the  parties  had  in  fiew  the  laws  of-  the  hitter  State. 

Although  a  contract  bp  uswrious  in  its  inception,  a  siU>tequent  agree- 
ment to  free  it  from  the  taint  of  usury,  will  render  it  valid. 

Tbe  jporchaser  of  an  equitj  of  redemption  cHniiot  set  up  usurv  as 
a  defence  to  a  bill  brought  bjr  the  mortgagee  for  a  foreclosure,  espe- 
cially if  the  mortgagor  has  himself  waived  th<B  defence. 

Under  a  luorj  law  which  does  not  avoid  the  securities,  but  only  for- 
bids the  taking  a  greater  interest  thau  mx  per  centum  per  annum,  a 
CkMurt  of  equity  will  not  refuse  its  i^d  to  recover  the  piincifml. 

A  certificated  bankrupt  or  Insolvent  again#t  whom  no  relief  can  be 
had,  Is  not  a  necessary  party  to  a  suit  in  equity ;  but  If  he  be  made 
a  defendant,  he  cannot  be  examined  as  a  witness  in  the  cause,  until 
an  order  has  been  obtained  upon  motion  for  that  pnrpo^." 
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1825.        APPEAL  from  the  Circuit  Court  of  Kentucky. 

^^WdT  '^^'^  ^^^  ^  ^^*''  ^'^^  ^y  ^^^  appellant,  De 
^  Wolf»  in  the  Court  below,  on  the  4th  of  Septem- 
ber, 1818,  for  a  foreclosure  of  a  mortgage  given 
by  PrQntim,  one  of  the  respondents,  on  the  7th 
of  July,  1817,  to  secure  the  repayment  of  the 
sum  of  62,000  dollars.  The  bill  alleged,  that 
the  mortgagor  had  conveyed  his  equity  of  re- 
demption to  W.  T.  Barry,  by  a  deed  of  trus* 
dated  the  16th  of  March,  1818,  describing  the 
lands  as  *^  all  those  tracts  or  parcels  of  land  de- 
scribed and  Qontained  in  a  deed  of  mortgage 
from  the  said  J.  Prentiss  to  the  said  J.  De  Wolf, 
dated  the  7th  of  July,  1817,"  *'  it  beiiig  the  in- 
tention and  meaning  hereof,  that  after  the  satis- 
faction of  the  debts  set  forth  in  said  deeds,  the 
remainder  of  the  property  described  in  said 
deeds,"  "  shall  be  hereby  conveyed."  Accord- 
ing to  the  provisions  of  the  deed,  Barry  exposed 
the  premises  for  sale  at  public  auction,  on  the 
27th  of  May,  1818,  '<  isubject  to  the  encumbrances 
of  any  previous  mortgage  or  deed  of  trust,  par- 
ticularly a  mortgage  deed  to  J.  De  Wolf,  from  J. 
Prentiss,  dated  the  7th  of  July,  1817,"  '^  record- 
ed in  the  clerk's  office  of  the  Fayette  County 
Court,  and  to  which  all  persons  wishing  to  pur- 
chase are  referred  for  mora  particular  informa- 
tion," At  this  sale,  the  property  was  purchased 
by  J.  Johnson  and  JL  M.  Johnson.  Prentiss 
filed  no  answer  to  the  bill,  and  h^was  taken  pro 
confesso  against  him.  J.  Johnson  answered, 
claiming  as  a  bond  fidei  purchaser  for  a  valuable 
consideration,  and    setting  up  the  defence   of 
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usury  in  the  contract  between  Prentiss  and  the     18^. 
appellant,  De  Wolf,  and  also  denjring  notice  of ' 
the  mortgage  except  bj  vague  report,  which  re<- 
port  was  accompanied  with  the  suggestion,  that 
the  mortgage  was  void,  as  being  affected  with 
usury.    Barry  also  answered,  admitting  the  con- 
veyance to  himself  by  Prentiss,  in  tr^st  to  sell, 
which  sale  he  had  effected  publicly,  and  in  good 
faith,  before  the  bill  filed ;  and  in  pursuance  of 
the  sale  had  conveyed  to  the  defendants,  J. 
and  R.  M .  Johnson ;  and  alleged,  that  he  was 
ignorant  of  the  claim  of  the  plaintiff,  De  Wolf, 
except  so  far  as  that  claim  was  recognised  in  the 
deed  of  trust;  and  also,  set  up  the  defence  of 
usury  be^een  the  mortgagor  and  mortgagee* 
The  other  defendant,  R.  M.Johnson,  answered, 
recognising  and  adopting  the  answer  of  J.  John- 
son, €md  denying  for  himself  all  knowledge  of 
the  mortgage  at  the  date  of  the  conveyance  to 
Bany.    He  also  averred,  that  he  was  a  creditor 
of  Prentiss  to  the  amount  of  nearly  500,000  dol- 
lars, for  which  he  had  no  other  security  than  the 
assignment  to  Barry,  through  which  he  derived 
title  to  the  inortgaged  premises.  .  The  c%use 
went  to  hearing  on  the  pleadings  and  proofs,  and 
Prentiss  was  admitted  as  a  witness*  on  the  part 
of  the  other  defendants,  subject  to  legal  excep- 
tions ;  but  it  did  not  appear  by  the  transcript  of 
the  record,  whether  the  decree  of  the  Court  be- 
low was  grounded  upon  his  testimony.    It  ap- 
peared by  the  other  evidence  in  the  c^ib;  that 
the  transaction  originated  in  a  loan  made  by  De 
Wolf  to  Prentiss,  in  the  State  of  Rhode^  Islanrf 
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1825.  in  the  year  1815,  thie  repayment  of  which  was 
secured  by  a  mortgage  upon  the  lands  in  Ken-, 
tucky,  which  contract  was  afterwards  waived  by 
the  parties^  and  a  new  contract  entered  into  by 
them  in  the  State  of  Kentucky,  in  the  year  181  ?• 
The  principal  question  of  fact  was,  whether 
either,  or  both  of  those  contracts,  was  void,  under 
the  usury  laws  of  either  of  those  States,  and  as 
this  question  is  fully  considered  in  the  opinion  of 
this  Court,  it  has  not  been  thought  neceissaryto 
extract  from  the  voluminous  mass  of  testimony 
in  the  Court  below,  the  general  result  of  the  evi- 
dence as  bearing  upoii  it. 

On  the  part  of  the  appellants,  it  was  con- 
tended : 

1.  That  the  original  contract  of  1815,  if  usu- 
rious, was  not  void  according  to  the  laws  by  wJbich 
it  ought  to  be  governed ;  the  laws  of  Rhode  Isl- 
and not  avoiding  the  contract,  or  the  securities 
given  for  it,  but  only  forfeiting  one  third  of  the 
principal,  and  all  the  interest  of  the  loan,  aa.  a 
penalty  to  be  recovered  by  information  or  action 
of  debt. 

2.  That  the  contract  of  1817  was  free  from 
the  taint  of  usury. 

3.  That  if  either,  or  both  those  contracts, 
were  usurious,  the  defendants^  J.  &  R.  M.  John- 
son, could  not  take  advantage  of  the  usury,  not 
only  because  they  were  not  parties  to  the  con- 
tract, but  because,  by  the  very  termsDf  the  deed 
of  trust  to  Barry,  under  which  they  claim,  they 
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took  the  estate  in  controversj  subject  to4he  prior    1825. 
convey  wee  to  the  appellant. 

On  the  part  of  the  respondents,  it  was  in* 
sisted: 

1.  That  the  loan  of  1815  was  usurious  and 
void. 

2.  That  the  transaction  of  1817  was  a  device 
to  secure  the  repayment  of  mopey  advanced  on 
an  usurious  agreement. 

3.  That  money  advanced  on  an  usurious  agree- 
ment cannot  be  secured^  and  the  payment  en- 
forced in  a  Court  of  equity,  at  the  instance  of 
the  lender,  by  force  of  any  after  agreement  of 
the  lender  to  relinquish  the  usury,  and  of  the 
borrower  to  repay  the  money  lent/ 

a  Tbe  ad  of  Rhode  Island  of  179S,  after  ptoUbhing  (s.  1.) 
'  tiie  cootiBCliog  for  more  than  dz  per  oentum  per  annoin  for  the 
Joan  of  money,  wares,  gMXis,  Sgc.  provides,  (s.  5.)  ^  that  a  sqih 
equal  to  oo^  third  part  of  the.  principal,  and  all  the  interest  of 
every  bond,  mortgage,  special^,  agreement,  contract,  promise,  or 
assurance  whatsoever,  which  shall  be  made  after  the  passing  ot 
diis  act,  for  th^  payment  of  money,  gpocis,  wares,  or  other  conn 
modities  to  be  lent  on  usury,  wherein  or  whereby  there  shall  be 
received,  agreed  for,  or  taken,  for  the  forbearance  or  giving  day  of 
payment  above  the  rate  of  interest  expressed  in  the  first  section  of 
this  act,  shall  be  forfeited  by  the  creditor,  one  halfof  such  forfeiture 
fyr  the  use  of  the  State,  and  the  other  half  for  the  use  of  him,  her, 
or  them,  who  will  prosecute  for  the  same.    tW  the  said  forfeit- 
ure shall  and  may  be  recovered  by  informationor  action  of  debit,  be- 
fore any  Court  proper  to  try  the  same  $  that  in  the.trial  of  every  such 
information  or  action,  the  borrower  or  hirer  of  the  money,  goods, 
wares,  or  other  commodities,  on  such  usurious  contract,  shall  be 
admitted  m  legal  witness,  if  nsit  interesteo  In  the  event  of  such  prose- 
cution ;  provided,  nevertheless,  that  all  informatiods  and  actions  for 
Ae  recovery  of  such  forfeiture,  shall  be  brought  and  commeoeed 
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182o.        Mr.  Jones  and  Mn  P.  HaU^  for  the  appeUant^ 
^^^"^^^  argued,  that  contracta  being  to  be  governed  by 
V.       the  laws  of  the  country  where  they  are  made,  as 
01DSOD.   j^  ji^^j^  nature,  construction,  and  effect,  the  ori- 
JU^reMm.  ginal  contract  of   1815    was  not    within    the 
statute  of   Kentucky  as  to  usury/    The  rate 
or  interest  is  governed  by.  the  law  of  the  coun- 
try where  the  debt  was  contracted,  and  not  ac- 
cording to  that  where  the  action   is  brought.^ 
That  if  there  be  no  express  reference  to  any 
ether  place,  -the  law  will  intend  that  the  contract 
was  to  be  executed  where  it  was  made,  and  have 
a  reference  to  the  law  of  that  State.     Nor  would 
taking  a  security  upon  lands  in  another  country, 
vary  the  application  of  the  rule.     Thus,  con- 
tracts made  in  England,  secured  by  mortgage  on 
estates  in  the  West-Indies,  are  construed  by  the 
English  law.""  Sb,  where  the  debt  was  contracted , 

within  one  year  after  lucli  forfeiture  shall  have  accrued.  Provided 
further,  that  nothing  in  this  act  shall  extend  to  the  letting  of  tattle, 
OP  other  usages  of  the  like  nature  in  practice  amongst  farmers,  or 
maritime  contracts  amongst  merchants,  as  bottomry,  insurance,  or 
course  of  exchange,  as  hath  been  heretofore  accustomed." 

The  act  of  Kentucky  of  1798  prohibits  the  Uking  above  the 
rate  of  six  per  centom  per  annum  as  the  interest  Tor  the  loan  of 
money,  wares,  or  merchandise,  and  declares,  that  ^  all  bonds, 
iDontvacts,  covenanu,  conve3rances^  or  assurances,  hereafter  to  be 
made  for  any  money  or  goods  so  to  be  lent,  on  which  a  higher  iii> 
'teiett  is  reserved  or  taken  than  is  hereby  allowed,  shaU  be  utterly 

a  Ord  on  Vmryj  32.  (d.)  Bhbchard  v.  Russell,  IS  JMotr. 
Jlep.  4.  Hicks  v.  Brown,  12  Johu.  Rep.  1^^,  5  Day^t  Rtp. 
322.  tW(alkmgUm'$Rtp.Kt.  Van  Reimsdyke  v.  Kane,  t 
e^ilSs.Bep.  971.    4  hay'% Rep.  96. 

h  2  Muul  Ch.  Ca9. 365. 

c  Be  War  V.  Span,  3  Term  Rep.  425 
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in  Ireland^  and  the  eecurity  given  in  England,  it    1825* 
was  held,  that  Irish  interest  should  be  allowed/ 
If  the  contract  be  not  void  by  the  laws  of  the 
country  where  it  was  made,  it  can  never  become 
so  by  being  carried  into  another  country  to  be 
enforced ;  if  valid  in  the  country  where  it  was 
made,  it  will  be  v^lid  everywhere,  unless  some 
reason  of  policy  oppose  its  execution/    Usury  \b 
only  maiwn  prohibitum^  and   independent    of 
statutory  regulation,  the  parties  may  contract 
for  whatever  rate  of  interest  they  please/  Unless 
the  statute  of  usury  which  kppJies  to  the  case, 
avoids   the  eontract,  the  defendant  cannot  avail 
himself  of  this  giround  of  defence.     Penal  laws 
are  strictly  local,  and  the  statute  of  Rhode  Island 
is  merely  a  penal  law/    The  respondents,:  seek- 
ing to  avail  theipselves  of  usury  in  a  contract 
made  in  that  Sta^te,  must  show  that  it  would  be  a 
good   defence   there/    If  the  contract  of  1815 
were  good  under  the  law  by  which  it  ought  to  be 
governed,  it  would  not  be  invalidated  by  the  sub- 
sequent contract^even  if  that  were  void/  But  the 
contract  of  1B17  was,  in  fact,  free  from  usury,  and 
would  have  the  effect  of  purifying  the  previous  con- 

a  Champant  v.  Lord  Randagh,  \Eq»,  Cat.  Mr.  289. 
h  S  D'Ui.  iiep.  870.  note.  (k^.IUg^;  d4{« 
.      €  SWkeai.Rep^.S^5. 

d  Scoville  t.  Canfield,  14  Johiu.  H^:  339.    4  Burr.  Rep. 
2251.    2  Mod.  Rep.  307.     Ord  on  Uew/y^  194. 

e  Thomi^D  V.  Keteham,  8  Johm.^Rep.  189.    3  Sep.  N.  P. 
\6S. 
f  Swartwoot  v.  Payne,  l9  Johur.  Sep.  294- 
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1835.  tract  from  all  taint/  Where  usurious  aecuritiea 
^"^^^C^  have  been  destroyed  by  mutual  consent,  a  promise 
▼.  hiy  the  borrower  to  repay  the  principal  and  legal 
JobntoD.  imprest  is  binding/  As  to  the  sale  of  stock,  if  it 
was  fair  and  botM  fidtj  and  not  with  a  view  to 
evade  the  statute,  it  would  not  invalidate  the  con- 
tract. As  to  the  amount  advanced  in  treasury 
notes,  they  ^re  to  be  put  qn  a  footing  with  bank 
notes,  and  if  received  inpayment,  are  to  be  con- 
sidered as  cash/  A  tender  in  bank  notes,  if  not 
objected  to,  is  good.  The  sum  paid  as  rent  is 
not  usurious,  unless  paid  in  consequence  of  a 
previous  corrupt  agreement.-^  A  payment  in  the 
nature  of  a  penalty  is  not  usurious.'  If  there  be 
any  usury  at  all  in  the  new  contract  of  1817,  it 
has  crept  in  by  mistake  and  miscalculation,  and 
that  will  not  avoid  it.*  The  testimony  of  Prentiss 
to  prove  the  alleged  usury  is  inadmissible,  be- 
cause he  is  a  party  upon  the  record,  is  liable  for 
costs,  is  directly  interested  in  the  event  of  the 

a  Camyn  on  Vmry^  183—185. 

6  Ord  on  Usury,  103.  3  Day^$  Rep.  350.  10 'Mom.  Rep. 
121.  Bfiraes  v.  Headly,  2  Tamii.  Rep.  184.  Chadbarn  t. 
Wattfl/lO  Ma««  R/jp.  123. 

c  3  Term  Rep.  53.1.  8  Eaet^t  Rep.  307-  Orcf  on.  Diwry,  76. 
2  Da/L  Rep  9^.     Comyn  on  Uniry,  110.  1  Eep.  N.  P.  40.  176^ 

d  3  Burr.  Rep.  15 1 6.     1  ilurr.  Rep,  4^2.  9  Jokne.  Rep.  120* 

e  3  Term  Rep.  554.  7  Johne.  Rep.  476.  19  Jokm.  Rep. 
508.     10  ilioM.  Rep.  284. 

/  Comjfn  fm  Ueur^ylSl.  7  Mod.  Rep.  119.  i  Man.  Hep. 
101.2.^8.     10 Mdee.  Rep.  121.    4Burr.%2M. 

g  Cotkyn  on  Veury^  72. 

h  Ord  on  Veury^  37.  I  Camp.  N.  P.  149-  3  Wib.  390. 
4  Burr.  2253.    9  Maes.  Rep.  49.    1  Bos.  ^  PtOL  149. 
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suit,  and  is  concluded  by  the  decree/  And  final-    1825* 
ly,  eveu^  if  usury  exist,  and  be  ever  so  clearly   ^^T^ 
proved,  the  defendants,  J.  &^R.  M.  Johnson,  can-    ^    ▼. 
not  take  advantage  of  it,  since  they  purchased, 
subject  to  Oe  Wolf's  mortgage,  which,  if  usuri- 
ous, is  not  to  be  taken  as  absolutely  void.^ 

Mr.  Webiter  and  Mr.  Bibbt  contra,  admitted 
the  general  rule  as  to  the  Ux  loci  contractvs^  but 
contended,  that  th^  present  contract  was  made 
with  a  view  to  the  laws  of  Kentucky,  where  the 
borrower  was  dbmiciled,  wh&re  the  security  was 
given,  and  where. the  money  was  to  be  repaid.  It 
was  an  exception  to  the  rule,  that  where  the 
contract  was  made  inf  one  country  with  a  view 
to  the  laws  of  another,  the  statutes  of  the  latter 
were  to  govern  it.'  This  was  founded  upon  the 
same  reiison  with  the  rule  itself,  L  e.  the  inten- 
tion of  the  parties.  Another  exception  is,  where 
the  parties  go  from  one  country  into  another, 
nad  there  make  a  contract  with  a  view  to  evade 
the  laws  of  the  former.  .60  if  it  be  against  the 
public  policy  of  the'  country  where  performance 
bf  the  contract  is  sought,  to  enforce  it,  the  rule 

a  PUa.  EM.  yf.  6t,  62.  5  Johnt,  Ck.  Ca$.  95.  J  4  Batt's 
Rgp.  565.  iOJokm^:  Wf.  95.  2  Wheat  Rttp.  l98.  note.  20 
JoAnf .  Mtep.  142.    5  E^p'.  N.  P.  155^  6  lykeiu:  Rep,  109. 

h  Chwen  v.  Kemp,  13  Mau.  A^;^]&.  16  Ma$$.  Rep  96.  5 
Joku.  Ck.  Rep.  122.  B55.  10  JoJb^.  Rep.  202;  l^Joknt. 
Rep.  bi:^  1  DkioK.  414.  9  M/im.  Rep.  48  Bue.Abr.At. 
OwryF.     BaiflL  jy.  P.  224.    lJokn9.CJLRep.159. 

e  Haber.  PreUect.  torn.  2. 1.  1.  kit.  3.  Robiosoii  v.  Bhmd,  2 
BMrr.1077- 
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1825.     does  not  apply.'    But|  it  was  insiBtedi   that  by 
^^g^'^^^  the  law  of  Rhode-Island,  where   the  original 
T.        agreement  was  made,  it  was  absolutely  void ;  and, 
as  such,  could  not  be  enforced  in  any  other  State 
or  country.    But  the  statute  of  Kentucky,  which 
was  the  law  properly  applicable  to  the  case, 
not  only  prohibited  the  usurious  contract,  but 
absolutely  avoided  the  securities.    It  was  well 
settled,    that  any    device,    however    specious, 
by  which  illegal  interest  is  reserved,  would  ren- 
der the  contract  void.^    Even  a  beneficial  pur- 
chase by  the  lender,  or  disadvantageous  pur- 
chase by  the  borrower,  will  be  considered  within 
the  statutes  of  usury,  if  contiected  with  a  loan, 
or  treaty,  or  communication  for  a  loan.'    So  a 
sale  of  goods,  or  stock,  as  a  contrivance  to  evade 
the  usury  laws,  avoids  the  contract/    And  if  the 
lender,  in  part  of  hil9  advance,  give  a  bill  or  note, 
payable  at  a  future  day,  and  charges  interest 
from  the  date  of  the  contract,  it  is  usurious.'    A 
contract,  void  upon  the  ground  of  usury,  cannot 
be^  made  good  by  a  subsequent  new  agreement, 

as  DaU.  374.  note.  Hargr.  Co.  litt.  79  b.  44.  note.  S 
Ath  727.     1  Vem  428. 

6C6«^.  114.    8  Sot.  4^  FifiL  154.     Cro.B&,27. 

c  1  Sch.  if  hrf.  1 15.  182.  1 19.  note  OuUy  om  KlU.  94, 95. 
Bac.  Akr.  Usuiy,  (C.)  2.  1  Jokm.  Cat.  536.  CosMp.  79&  770. 
Cro.  Jae.  440. 

d  2  DoHgl  735.  Cowp.  793.  1  Jik.  351.  Bac  ^Ar.  Ufory, 
r  C.)  8, 9. 13  2  Fes.  156.  7  Joku.  Rg>.  196.  3  Tarn  'Rff. 
531.  i  Bro.  Ck.  Rep.  149. 151.  Ap.  N.  P.  11.  jimbL  S71. 
1  Johu.  Ck.  Rep.  537*  . 

e  13  Johu.  Rqf.  40.    2  Jokm.  Ck.  Rep.  192.   4  Tumi.  810 
5  J3ot.  if  PnU.  144. 
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and  if  void  in  part,  it  19  void  in  toto.*   If  the  lend-    1825. 
er  of  money,  on  an  usurious  contract,  seeks  to  ^"tT^C^' 

/•I-..  r^  j»  1  *'•  Wolf 

enforce  his  securities  in  a  Court  of  equity,  the 
securities  will  be  declared*  void,  and  ordered  to  ^^***"* 
be  delivered  up ;  and  in  this  respect,  the  rule  is 
different,  where  the  borrower  himself  applies  to  the 
Court  for  relief,  in  wlticb  latter  case  he  must  pay, 
or  c»ffer  to  pay,  the  principal  and  interest  lawful- 
ly due,  before  he  is  entitled  to  relief/  But  it  is 
sufficient  if  a  contract  be  prohibited  by  positive 
law,  for  a  Court  of  equity  to  refuse  its  aid  in  en- 
forcing it,  whether  the  securities  given  be  ex- 
pressly declared  void  or  not.  The  other  defend- 
ants, claiming  to  stand  in  the  place  of^  Prentiss, 
as  his  assignees  and  creditors,  have  a  clear  legal 
and  equitable  right  to  take  advantai^e  of  the  ille- 
gality of  the  coatract  made  with  him,  and  which 
was  attempted  to  be  secured  by  a  mortgaige  upon 
hjs  property. 

Mr.  Justice  JoHNSoif  delivered  the  opinion  of  Mmtk  laft. 
the  Court. 

This  cause  has  been  discussed  very  mtich  at 
large,  and  with  a  degree  of  talent,  candour,  and 
research,  very  satisfactory  to  the  Court.  In  pro- 
ceeding to  consider  it,  however,  we  think  it  ad- 
visable to  deviate  from  the  order  .in  which  the 
points  were  examined  at  the  bar,  and  to  puhiue 
theiri  as  they  arise  in  the  progress  of  the  suit. 

In  the  year  1816,  the  coniplainant  filedhis  bill  in 


a  4  Camp.  N.  P.  157.   8  Johu,  Sep.  253. 

6  5  Jfl^.  Ck.fUp.  122. 
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1825.  the  Circuit  Court  of  the  United  States  for  Ken- 
tucky, to  obtain  a  fore^osure  of  a  mortgage 
given  to  secure  the  sum  of  sixty-two  thousand 
dollars,  and  bearing  date  July  7,  1817.  The 
debt  secured  was  payable  *  by  uistalments,  only 
one  of  which  was  due  when  the  bill  ^as  filed, 
but  in  the  progress  of  the  cause  all  the  instal- 
ments falling  due,  they  were  all,  by  consent,  ad- 
mitted into  the  pleadings,  as  if  introduced  by  sup- 
plemetital  bill. 

The  bill  first  sets  out  the  .mortgage  and  the 
bredtch,  and  then  proceeds  to  allege,  that  Pren- 
tiss, the  mortgagor,  had  corveyed  his  equity  of 
redemption  to  W.  J.  Barry,  who  had  sold  to 
James  Johnson  and  R.  M.  Johnson^  the  two  lat- 
ter of  whom  were  then  in  possession. 

Prentiss  files  no  answer,  and  in  due  course  tho 
bill,  as  to  him,  is  ordered  to  be  taken  pro  om- 
fe$$o.  James  Johnson  files  an  answer,  claiming 
as  bona  fide  purchaser  for  a  valuable  considera- 
tion, and  setting  up  the  defence  of  usury  in  tlie  con- 
tract between  Prentiss  and  the  complainant,  and 
putting  the  complainant  generally  upon  his  proof. 
He  also  denies  notice  of  De  Wolf's  mortgage, 
otherwise  than  by  vogue  report,  wnich  report,  he 
alleges,  was  accompanied  with  the  suggestion, 
that  the  mortgage  to  De  Wolf  was  afiected.witli 
usury,  and  void. 

At  a^subsequent  day,  Barry  also  answers,  ad- 
mitting the  conveyance  to  himself  by  Prentiss,  in 
trust  to  sell,  which  sale,  he  alleges,  he  had  efiect- 
ed  publicly,  and  in  good  faith,  before  the  bill; was 
filod ;  and  in  pursuance  of  such  sale,  had  con* 
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veyed  to  the  Johnsons.  He  further  alleges,  that  1825. 
at  the  time  of  the  elocution  of  the  deed  of  trust  to 
him,  '<  he  was  ignorieint  of  the  complainant's  claim, 
except  so  far  as,  that  claim  is  recognised  in  the 
deed  of  trust,'*  and  also  setS'  up  the  usury  be* 
tween  the  mortgagor  and  mortgagee,  in  avoid-' 
ance  of  the  mortgager. 

R.  M..  Johnson  also  files  an  answer,  in  which 
he  recognises  and  adopts  the  answer  of  James 
Johnsbn,  and  further  denies,  altog0ther,  I^now*- 
ledge  of  the  mortgage  to  De  Wolf  at  the  date  of 
the  transfer  to  Barry.  He  then  sets  out,  that  he 
is  A  creditor  of  Prentiss  to  the  amount  of  near 
500,000  dollars,  for  which  he  has  no  other  secu- 
ri^  than  the  asirignnient  to.Barry,  through  which 
he  deriyes  title  to  the  moi:^^aged  premises* 

Upoa  this  state  of  the  pleadingiBi,  with  a  few 
formal  and  immaterial  additions,  the  parties  went 
into  their  proofs.  And  as  the  complainant  exhi- 
l)ited  his  mortgage  in  legal  form,  and  with  aDthe 
evidence  of  authenticity  required  by  law,  it  fol- 
lowed that  the  defendants  were  put  upon  their 
proof  to  maintain  the  grounds  on  which  they 
sought  to  avoid  it*. 

It  was  not  contended,  that  in  the  immediate 
contract  cmi  which  the  bill  was  founded  (heriB  was 
any  usurious  taint  belon^ng  to  dnit  transac'- 
tion  itself*  The  ground  takea  was  usury  in 
a  transaction  anterior  by  two  years,  out  of  which 
the  mortgage  in  question  drew  ita  origin,  and 
from  which  tKe  usurious  taiat  was  supposed  to 
be  transmitted.either  directly  or  iocidehvdly* 
Thb  C4se  proposed  to-be  ei^lished  in  proof 
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1895u  JuraB,  that  in  the  year  1815  there  was  a  negotiation 
^^^^^^^^  fo'  ft  loan  (between  these  parties,  the  scene  of 
T.  which  was  in  Bristol,  Rhode  Island.  That  the 
sum  to  be  loaned  was  83,000  dollars,  biit  which 
sum  in  fact  was  reduced  below  80,000  dollars, 
by  means  which  they  contended  were  resorted  tp 
for  the  purpose  of  disguising  the  usurious  inte- 
.  rest,  to  be  retained  by  way  of  premium,  or  bonus, 
or  imposition.  That  the  interest  actually  stipu- 
lated for  was  twelve  per  cent.,  of  which  six  pei^ 
cent<  was  reserved  in  a  bond  executed  at  the 
time  for  111,000  dollars,  comprising  compound 
interest,  there  being  no  annual  interest  reserved. 
The  other  six  per  cent,  was  secured  under  die 
aspect  of  ^  a  rent  payable  out  of  lands  in  Ken- 
tucky, for  which  Prentiss  executed  absolute  con- 
veyances, and  De  Wolf  stipulated  to  r^convey 
on  the  pajrment  of  the  amount  for  which  Pren- 
tiss gave  his  bond,  and  a  sum  annually,  by  way 
of  rent,  equal  to  six  per  cent,  upon  the  83,000 
dollars,  that  is,  the  sum  of  4,980  doUars. 

This  rent,  it  seems,  was  paid  the  first  year, 
together  with  an  additional  sum  of  498  dollars, 
added  as  interest  and  damages. 

And  a  bill  for  the  sum  of  4,980  dollars  was 
drawn  the  second  year  by.De  Wolf  upon  Pren- 
tiss payable  inPhiladel](ihia,.but  this  was  returned 
under  protest,  and  subsequently  taken  up  by  abUi 
for  5,154  dollars,  endorsed  by  J.  T.  Meder,  jun. 
The  evasion  of  the  Matute  against  usury,  kup- 
posed  to  have  been  practised  upon  Prentiss  in 
makmg  up  the  sum  of  83,000  dollars,  had  rela*^ 
tion  to  three  items.    The  first  a  sum  of  about 
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52,000  dollars,  admitted  into  the  computation  qta  1825. 
the  price  set  upon  fifteen  shares  of  the  Lexington 
Manufacturing  Establishment,  transferred  by  De 
Wolf  to  Prentiss.  The  second,  treasury  notes 
to  the  amount  of  20,211  dollars  94  centa^  re- 
ceived at  par;  and  the  third  30,802  dollars  73 
cents,  bills  drawn  upon  Philadelphia  also  taken 
at  par.  Upon  these  three  items  there  was  an 
estimated  loss  sustained  of  about  3,400  dollars. 

The  contract  of  1815  was  unquestionably  en- 
tered into  in  the  State  of  Rhode  Island,  and  was 
there  reduced  to  Writing ;  but  had  a  view  to  Ken- 
tucky for  its  consummation.  As  it  e*^tered  into 
the  contract  that  Prentiss  should  secure  De  Wolf 
by  a  QoAveyance  of  Kentucky  land  to  a  large 
amount,  two  agents  were  employed  and  intrusted 
by  De  Wolf;  with  the  securities  to  be  passed  to 
Prentiss,  and  a  power  to  draw  upon  him  for  the 
money,  to>be  paid  in  Philadelphia;  which  Pren- 
tiss was  oi  have  the  benefit  of,  upon  complying 
with  the  articles  of.  his  contract,  purporting  an 
absolute,  conveyance  of  the  (f land.  The  place 
where  th$ 'contract  of  repajrment  of  the  principal 
on  the  part  of  Prentiss  was  to  be  fulfilled^  appears 
no  farther  than  this,  that  the  bond  is  given  to 
pay  generally,  without  regard  to  place,  and  the 
money  to  be  paid  by  if  ay  of  rent,  appears  by  the 
subsequent  acts  of  th^  parties  respecting  the 
bills  drawn  for  the  rent,  to  havi^  been  payable  in 
Philadelphia. 

The  contract  of  1817,  in  wUich  this  mortgage 
originated,  was  exiE»euted  in  Kentucky;  and  had 
its  inception  in  an  intimation  from  Prentiss  of  a 
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1835.    design  to  avail  himself  of  the  plea  of  usury^ 
^*|^^^^^  Up<m  this^De  Wolf  repaired  to  Kentiicky,  and 
▼^    there  institiited  a  new  negotiation  with  Prentiss 
personally,  having  for   its  object  to  clear  the 
contract  from  all  usurious  incidents,  and  to  take 
security,  for  th^  sum  loaned,  at  the  legal  interest 
<rf*  Kjsntucky,  which,  as  well  aa  that  of  Rhode- 
Idand,  is  six  per  cent.    Accordingly,  all  the  in- 
struments of  writing  which  appertained  to  the 
old  cinrtract  were  surrendered  mutually,  aiid*a 
new  niOTtgage  given  to  secure  the  balance  now 
sa0d  for ;  the  original  sum  having  been  reduced 
by  large  actual  paymentato  the  sum  for  wfaiich 
thif  mortgage  was  given,  anti  which  includes  the 
same  premises  conveyed  under  the  prior  contract. 
The  defence  set  up  rests  up<m  the  assumption 
that  the  new  contract  was  not  purged  of  the 
usury;  or,  rather,  that  the  whole  contract  of 
1815  was  void,  and  could,  therefore,  form  no 
bams  or  consideration  for  the  contract  of  1817. 
Or  if  not  whoDy  void,  it  comprised  several  items 
of  an  usurious  character,  which  ought  to  be 
included  in  the  new  contract.    And  here  two  {nre- 
liminaty  questions  arose,  the  first  of  which  was, 
whether  the  lex  lad  of  the  contract  of  1815  waa 
Rhode-Island  or  Kentecky  ?    By  Ae  usury  laws 
of  the  latter,  the  contract,  and  aU  the  securities 
given  for  it,  ate:  void,  both  for  princtpat  aik[  ^ 
tei:est.    By  the  laira  of  the  former,  although  it  is 
prohibited  to  take  more  than  six  per  cent,  inte- 
rest, and  a  penalty  imposed  for  the  pffenpe,  the 
act  does. not  render  the  contract  void,  certainly 
not  for  the  principal  sbm.    By  the  laws  of  Ken- 
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tiicky,  it  18  supposed,  that  the  principal  debt  being    1825. 
abolished,  there  could  bo  no  consideration  to  ^^^^p^^ 
sustain  the  new  contract;  by  the  laws  of  Rhode-        t. 
Island,  that  the  reverse  would  be  the  effect,  unless, 
as  was  contended  in  argument,  that  the  simple 
prohibition  of  such  a  contract,  which'  is  express 
in  tlie  Rhode-Island  ftct,  would  affect  it  with  die 
chuacter  of  an  illegal  contract,  and^  as  such, 
one  which  a  Court  of  equity  would  not  lend  its 
aid  to  carry  into  eflect. 

With  regard  to  tlie  locality  of  th^  contract  of^j^J***  ^•^^^f 
1815,  we  have  no  doubt,  that  it  must  be  governed  jjjjjj**""*^ 
by  the  law  of  Rliode-Island..    The  proof  is  po-Mdeituio. 
sitive  that  it  was  entered  into  there,  and  there  isimmlttriai 
nothing  that  can  raise  a  question  but  the  circum-wat  to  b«  in- 
stance of  its  making  a  part  of  the  contract,  that^TS^ag^^  on 
it  should  be  secured  by  conveyances  of  Kentucky  lSJ?*8uMr"** 
land.    But  the  point  is  established,  tlnit  the  mere 
taking  of  foreign  security  does  not  alter  the  lo- 
cality of  the  contract  with  regard  to  the  Irgal  in- 
terest.   Taking  foreign  security  does  not  neces- 
sarily draw  after  it  the  consequence  that  the  eon- 
tract  is  to  be  fulfilled  where  the  security  is  taken. 
The  legal  fulfilment  of  a  contract  of  loan,  on  the 
part  of  the  borrower,  is  repayment  of  the  money, 
and  the  security  given  is  but  the  means  of  secu- 
ring ^hat  he  haisi  contracted  for,  which,  in  the  eye 
of  the  law,  is  to  piay  where  he  borrows,  unless 
another  place  of  payment  be  expressly  designatdd 
by  the  contract.    No  tendt*r  would  have  been  ef- 
fectual to  dischoirge  the  mortgagee,  unless  maide 
in  Rhode*  Island.    On  a  bill  to  redeem,  a  Court 
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1925*    calling  the  mortgagee  to  Kentucky  in  order  to 
Ng^'j^y  receive  a  tender. 

f.  In  the  effort  to  sustain  his  defence  under  the 

MniMi.   ii^^g  ^f  Rhode-lslund,  the  dejfendanta  have  inr- 
Hdwikrthetroduced  into  the  cause  the  exatninattiou  of  their 
vliSZ  m/ CO  defendant,  Prentiaa,  taken  at  the  instance  of 
^i^^g|^^*  themselves,  and  received  in  the  Court  below  sub- 
•dninibie.    ject  tb  legal  exceptionsi.    We  are  not  informed 
whether  the  Court'  below  actually  recognised  it 
as  competent  evidence,  since  the  grounds  on 
which  that  Court  dismissed  the   bill   eire  not 
spread  upon  the  record.    It  is  enough  that  it 
does  not  appear  to  be  rejected ;  we  are  now 
called  upon  to  pass  an  opinion  upon  it. 
K  certifica-     The  ohly  grounds  upon  which  an  argument 
^  iMdto?t|haB  been  made  in  support  of  the  admissibility 
^^uef^ean  of  Prentiss'  deposition,  have  been,  that  the  coiki- 
^''^Bcim?  plainant  avers  him  to  be  insolvent,  which  fact  the 
,^^;^^^^  testimony  in  the  cause  goes  also  fair  to  establish; 
w?ta^  in'th^  ^^^  ^^^  ^^  deposition-  was  taken  before  he  was 
MttN,roiiiu«niii^  reality  made  a  party  by  the  service  of  a  sub* 
AbtaiMd  upon  poBuia.    Bfit,  OH  uo  principle  can  his  evidence  be 
.  adjudged. competent.  It  is  true,  that  cases  occur 
in  which  certificated  bankrupts  are  struck,  oiit  of  a 
^record  and  made  witnesses;  but  if  this  was  a 
case  in  which  a  motion  to  strike  out  could  have 
been  sustained,  the  motion  should  have  been 
madd,  and  the  party's  name  expunged  from  the 
record.    On  no  principle  could  he  foe  made  a 
vritneas  while  he  was  himself  a  party.    He  may 
hiave  had  little  oi^  no  interest  in  the  event  of  the 
suit,  except  as  to  the  costs ;  but  still,  ^ile  a  par- 
ty to  the  record,  he  could  not  be  examined.  We 
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know  of  no  exceptioii  to  this  rttle,  whatever  be    IflEHk 
the  Court  in  which  the  question  occurs,  except  it  ^^Twdtf^ 
be  in  the  adaiinistrati<m  of  certain  branches  of  .  ▼. 
the  admiral^  jurisdiction.    Prom  the  views  that 
we.  take  of  the  case,  however,  we  do  not  find  it 
necessary  to  inquire  whether  there  is  sufficient 
evidence  in  the  cause,  aiker  rejecting  theovidence 
of  Prentiss,  to  sustain  the  facts  on  Which  the  de* 
fence  rests.    If,  with  the  aid  of  that  testimony, 
the  defence  cannot  be  suiaitained ;  a  /orf»ort,  it 
cannot  be  without  it.     And  here  it  may  be  pro- 
per to  premise,  as  was  very  correctly  remairked 
in  the  argument,  that  there  has  not  been,  in  fact, 
any  contraries  of  opinion  expressed  by  the  coun- 
sel on  the  law  of  usury.   Usury  is  a  mortal  taint 
wherever  it  exists,  and  no  subterfiige  shall  be 
permitted  to  conceal  it  from  the  eye  of  the  law; 
this  is  the  substance  of  all  the  eases,  and  they 
only  vary  as  they  follow  the  detours  through 
which  they  Cave  had  to^pursue  tW  money  lender. 
But  one  difficulty  presents  itself  here  of  no  ordi- 
nary kind.    It  is  not  very  easy  to  discover  heir 
the  taint  of  Rhode-Island,  usury-^can  infuse  itself 
into  the  veins  of  a  Kentucky  contract.    The  de-' 
fence  would  .not  admit  of  a  moment's  reflection  if 
it  rested  on  the  direct  efiects  which  laws  against 
usury  have  upon  contracts.  Whatever, sums  may 
have  been  derived  through  the  usurious  contract 
of  U15,  to4he  contract  of  1817,  they  would  not 
aflect  the  latter  with  usury,  unless  introduced  in 
violation  or  evasion  of  the  laws  of  Kentucky,  for 
the  two  contracts  lire  governed  by  laws  that  have 
no  connexion*    But  it  *makes  very  little  differ- 
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1836.  ence  in  this  case,  gince,  if  the  contract  of  1817 
""^^^f^  iSf  ^ther  in  whole  or  in  part,  unconscionable,  Uiia 
t*  Coart  woakl  not  lend  itB  aid  to  execute  it  as  far  as 
it  was  unconscionable,  and  the  argument  goes  to 
show  that  it  partakes  of  that  character,  because, 
admitting  that  the  law  of  Rhode-Icland  did  not 
render  the  contract  of  1815  null  and  void  for  the 
principal  sum  loaned,  yet  the  sum  exhibited  in 
that  contract,  as  principal,  and  so  transmitted  to 
the  latter  contract,  coiitainad  sundry  items,  which 
it  is  contended,  were  passed  upon  Prentiss  at  a 
great  loss,  and  under  circumstances  calculated 
to  serve  as  a  disguise  to  usury. 

And  first,  as  to  the  shares  in  the  Lexington 
Manufacturing  Company ;  these  were  fifteen  in 
number,  and  appear  to  have  been  taken  by  Pren- 
tiss onisccount  of  the  83,000  dollars,  about  2,000 
dollars  a  share.  The  whole  of  which,  there  is 
reason  to  think,  was  sunk  in  his  hands,  in  the 
general  wreck  of  the  adventure*. 

It  cannot  be  denied,  that  this  is  a  suspiciouk 
item ;  it  does  not,  in  general,  comport  with  a  ne- 
gotiation for  a  loan  of  money,  that  any  thing 
should  enter  into  the  views  of  the  parties  but 
money,  or  thMe  substitutes  which,  frpm  their 
approximation  to  money,  circulate  with  corres- 
ponding, if  not  equal  faeitity.  Still,  however, 
like  every  other  case,  it  is  open  to  explanatimi, 
and  the  question  always  is,  whether  it  was  or  was 
not «  subterfuge  to  evade  the  laws  against  usury. 
And,  here  it  is  to  be  pbserved,  that  it  is  not 
every  sale  which,  in  a  negotiation  for  a  loan, 
will  taint  the  transaction  with  usury;  for  it  may 
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comport  porfeedjr  with  tie  g^ral  ni&WM  vf  die    lfB6. 
borrowerlo  make  raeh  a  pureliasey  or  to  take  "^^^^^ 
the  article  even  in  prefennce  to  monejr.    Iwwdd   ^f. 
illustrate  this  by  the  case  of-a  merchant  who  pro- 
posee  to  borrow  a  capital  tb-adventure  in  trade, 
and  whO|  inatead  of  money,  receives  an  assort- 
ment, at  a  ftdr  price,  adapted  tojthitt  trade.  There 
would  be  no  ground  for  attributing  to  such  a 
transaction  a  dedgn  to' evade  the  statute.    But 
inwhat  doee  the  present  case  vai^  from  that? 
Pirentiss  had  embarked  in  a  manufactory,  of  the 
pro^Mcts  of  which  he  entertained  the  highest 
hopes.    He  either  believed,  or  endeavoured  to 
persuade  odiers,that  it  would  jrield  fiffyper  cent. 
The  De  Wolfs  had  embarked,  on  his  represen- 
ttfions,  90,000  dollars  in  the  enterprise.    No  ex- 
periments had  been  yet  made,  from  ipdiidi  any 
doubts  could  be  excited,  nor  is  there  any  proof 
that  the  stock  was  falling.    Under  these  circum- 
stances, he  proposes  to  take  back  the  shares  if 
he  could  procure  money  to  complete  the  esta- 
Uiriunent.    The  connexion  between  the  actual 
loan,  and  taldng  the  shares  as  part  of  thi  loan, 
was  easy  and  natural,  and  the  interest  d  twelve 
per  cent.,  with  other  incidental  advantages  held 
out  for  the  loan,  may  well  be  estimated  as  the  ac- 
tnsl  inducement,  without  supposing  that  De  Wolf 
was  conscious  <rf*  passing  this  item  upon  Prentiss 
at  an  infhted  price.    Prentiss  had  himself  put  a 
value  up<m  these  shares  but  a  short  time  before, 
in  the  sale  to  De  Wolf,  at  nearly  the  same  jMcice, 
and  De  Wolf  was  eidier  his  dikpe,  or  the  sharei 
wereresold  at  their  vahie%    Prentiss's  continuing 
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1825.    confidence  in  their  value  is  ponitively  deduced 
from  the  efforts  be  made  to  eomplete,  at  every 
hazard  and  sacrifice,  the  establishment  to  which 
those  shares  appertained.    He  still  thought  it  a 
profitable    investment,  and    so    h^d    Dc  Wolf 
thought  it|  or  he  would  not  have  made  so  large  an 
investment  without  an  atom  of  security  but  what 
was  to  be  found  in  his  anticipations  from  the  es- 
tablishment itself.    It  is  conclusive,  that  this  was 
no  heterogeneous  disconnected  article  forced  into 
the  negotiation,  but  intimately  connected  witb« 
if  not  the  primary  object  of,  the  loan ;  that  the 
price,  however  inflated,  was  that  which  both  par- 
ties had,  by  previous  unequivocal  acts,  set  upon 
it ;  and  if  it  could  be  said  to  have  a  market  value, 
there  is  no  evidence  that  it  was  above  its  market 
value  ;  and,  finally,  that  it  was  an  actual  transfer 
of  interest  with  a  view  to  acquire  the  article,  and 
not  merely  to  throw  it  upon  the  market  in  order 
te  raise  money,    it  was  a  real  transaction,  and 
not  a  subterfuge. 

On  the  subject  of  the  treasury  notes  and  bills 
dtawn  on  Philadelphia,  we  can  perceive  nothing 
usurious,  or  even  imconscionable,  in  this  part  of 
the  transaction.  As  to  treasury  notes,  they  were 
thrown  into  circulation  as  money,  and  it  is  an 
historical  fact,  that  they  were  worth  all  they  pur- 
ported to  be  worth,  notwithstanding  the  casual 
depreciation  which  the  embarrtissments  of  the 
<$ountry,  and  the  scarcity  of  gold  and  silver,  may 
have  produced  ;  and  as  to  the  bills  on  Philadel* 
phia,  we  are  induced  to  believe  that  payment  in 
that  form  was  a  benefit  conferred  on  the  borrower. 
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From  the  well  known  course  of  trade  between  .1825» 
Kentucky  and  Philadelphia,  it  would  Kc^'^ly  ^^^^{^ 
have  been  {K>Mible,  at  that  time,  or  periiaps  <A  ,  ^^ 
any  time,  to  have  suited  them  better  in  making  a 
payment  of  money  intended  to  be  transported  to, 
and 'used  in,  Kentucky.  With  regard  to  the 
bills,  it  is  in  evidence,  that  there  was  no  loss  in- 
curred ;  and,  on  the  treasury  notes,  not  as  much 
as  the  transportation  of  gold  and  silver  would 
have  cost,  calculating  all  the  incidents  to  actual 
transportation.  But  what  if  these  pajrments  had 
been  made  in  Rhode-Island  bank  bills  ?  Would 
there  have  been  a  pretext  of  lurking  usury  in 
such  a  payment?  Yet  who  can  doubt  that  the 
payment  would  have  been  less  convenient  than 
that  actually  made?  In  all  probability,  with  re^ 
ference  to  gold  lUid  silver,  and  the  exchange  or 
depreciation  in  Kentucky,  the  paper  of  Rhode- 
Island  would  Lave  been  equally,  if  not  more  dis- 
advantageous. It  is  not  on  such  vague  and  equi- 
vocal grounds,  that  Courts  infer  the  presence  of 
usury.  But  there  is  one  consideration  with  re- 
ference tc  this  part  of  the  cause,  which  is  con- 
clusive. There  is  no  evidence  in  the  record  that 
these  pajrments  were  in  any  way  forced  upon 
Prentiss.  On  the  contrary,  for  any  thing  that 
appears  in  the  evidence,  it  may  have  been,  in  both 
instances,  the  pajrment  of  his  own  dioice.  In  a 
letter  not  tong  before  the  loan,  he  actually  quotes 
bills  on  Philadelphia  from  four-to  six  pel  cent, 
advance.  Nothing  of  that  chaffering  appears  in 
the  cau6e,  whi<Ai  dittinguisbes  all  the  cases  in 
which  attempts  are  made  to  evade  usury  laws, 
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1825;    at  the  moment  of  extorting  extravagant  profits  on 
the  advance  of  money. 

With  regard  to  the  two  pnymenta  made  by 
way  of  rent,  we  have  to  remark,  that  there  never 
was  any  payment  of  interest  for  two  yeara  on 
the  83,000  dollars,  besides  what  was  made  in 
that  form ;  and  had  the  payments  been  direct 
and  absolute,  and  confined  to  the  sum  of  4^90 
d<41ars  each,  there  dould.  no  question  have  bee^ 
raised  respecting  thos9  payments.  They  would 
have  amounted  only  to  the  legal  compenaatkMi 
for  the  use  of  the  money.  With  regard  to  the 
seconjl  year,  it  is  obvious,  that  as  yet  nothing  has 
been  actually  paid ;  but  as  it  may  be  said  to  be 
secured  or  acknowledged  by  another  bill,  we  will 
consider  both  sums  as  paid.  And  then  the  only 
exceptionable  parts  of  the  pajrment  will  be  th^ 
sum  of  498  dollars,  added  to  that  aetualiy  paid 
for  the  first  year,  and  174  dollars  90  cents  added 
to  the  bill  drawn  for  the  reirt  of  the  seeond  year. 
As  to  the  cash,  it  is  a  simple  allowance  of  into* 
rest  upon  abill  drawn  for  the  44tt0  dollars, iqpon 
its  being  returned  and  taken  up  by  another,  and 
cannot  be  excepted  to.  Andf  as  to  the  first,  we 
perceive  in  the  transaction  abojt  the  seooad  pay- 
nient,a  sufficient  explanation  of  die  origin  of  the 
additiofi  made  in  that  instanee.  As  Prentiss  ac* 
fuiesced  in  havi:*''  a  bill  drawn  fi»r  the  seeond 
year»  payable  in  Philadelphia,  we  may  reaaona- 
Uy  ooMhide,  that  the  af^ement  was  to  pay  the 
rent  or  imprest,  wUch  ever  it  miqr  be  callad,  by 
drawing  such  a  bill.  If,  then,  aiich  a  bill  was 
6rtmwh  and  nMumed  for  non-payment,  it  may 
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afford  an  aaiajr.  acrfution  of  the  qqeation  upcMi  what    188& 
principle  that  addition  waa  made.  ^tmW^ 

But  why.  for  ao  ineonaiderable  a  aiim,  ahould  v^ 
we  perplex  ouraelvea  with  diffieoltiea  in  ao  large 
a  tranaaction  ?  It  could,  at  moat,  in  commoB 
witl)  all  the  itema  we  have  been  examining,  have 
iumidied  only  a  ground  for  a  deduction,  certainly 
not  for  diamiaaing  the  bill.  Nor  ahould  we  have 
proceeded  to  examine  theae  itema  in  detail,  were 
it  not  that  the  Court  below  will  have  to  make  a 
decree  upon  which  it  will  be  neceaaary  to  allow  or 
diaallow  theae  itema.  Nor,  when  it  ia  conaidered 
under  wha^^  circumatancea  thia  aecbnd  contract 
waa  entered  into,  would  thia  Court,  upon  alight 
grounda,  be  induced  to  open  it. 

The  partlea  had  previoualy  entered  into  a  con- 
tract avowedly  uaurioua  with  relation  to  the  into- 
reat  reaerved.  The  defendant  intim^ea  hia  in- 
tention to  avail  himaelf  of  the  defence  of  uaury, 
and  th%  pafitiea  ait  down  together  for  the  aole  and 
expri^aa  purpoae  o^  purgiiig  it  of  aD  uaurioua 
taint,  and  to  arrange,  a  new  coptract  reapecting 
the  Same  loan  which  ahould  be  legally  obl^^atory^ 

la  it,  then^  probable,  that  any  deduction  would 
have  been  withheld,  which,  by  being  retained, 
could  itffect  the  new  contract  with  uaury,  or  with 
any  of  the  incidenta  of  iiaury  ?  Would  Be  Wolf 
have  tniated  himaelf  again  in  the  handa  of  Pren- 
tiaa,  by  mixing  u  any  thing  with  thia  contract 
on  which  a  legal  exception  could  be  auaUiined  ? 
We  think  not. 

Bqt  one  of  the  counael  for  the  appelleea  haa 
placed  the  objectioQ  to  the  complainant^  right  to 
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1825.    relief  on  a  more  general  ground  than  the  receipt 

^^^T^j^  of  usury,  or  the  avoidance  of  die  contact  under 

f.       atatute.    He  inaiats,  that*it  is  enough  for  this 

-  Joimmi.   Q^,^  ^^  tefme  its  aid.ihat  the  contract  of  1815 
How  &r  a  was  prohibited  by  law,  although  not  avoided  by 

ty  will kodiitt  law. 

•n  ^i^iS!^  That  a  Court  of  equity  will  hot  lend  its  aid  to 
wbl'ra^tiit  M-^^  illegal  or  unconscionable  bargain  is  true.  But 
^^J^iJ^^^the  argument  carries  this  principle  rather  too  far 
loeaiiaw.  as  applied  to  this  case.  The  law  of  Rhode-Isl- 
and certainly  forbids  the  contract  of  loan  for  a 
greater  interest  than  six  per  cent.,  and  so  far  no 
Court  would  lend  its  aid  to  recover  such  interest. 
But  the  lavf  goes  no  farther ;  it  does  not  forbid 
the  contract  of  loan,  nor  preclude  the  recovery 
of  the  principal  under  any  circumstances.  The 
sanctions  of  that  law  are  the  loss  of  the  interest, 
and  a  penalty  to  the  amount  of  the  whole  interest, 
and  one  third  of  the  principal  if  sued  for  within 
a  year.  On  what  principle  could  this  Court  add 
another  to  the  penalties  declared  by  the  law 
itself? 

-  la  the  pn-     But  the  casc  does  not  rest  here.     The  subse- 
ifuiTMi^'aSquent  legal  contract  of  181 7»  rescued  the  case 
^SH^Sb  rab!from  the  frowns  of  the  law.    Courts  of  justice 
S?!!r"ir'fJIi^U  »ot  shut  the  door  in  the  face  of  the  penitent ; 
{J^jJ^^^and  hence  it  has  been  decided,  in  a  case  very 
jj^*^**^*- analogous  to  the  present,  that  although  aeon- 
tract  be  in  its  inception  usurious,  a  subsequent 
agreement  to  free  it  from  the  illegal  inddent  shall 
make  it  good.    (1  Campb.  Rep.  165*  note.    2 
Taunts  Rep.  \^A.) 

According  to  the  views,  dien,  which  we  have 
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ezliibited  <rf*  the  case,  the  principal  sum.  of  thfi 
loan  of  1815  was  a  subsisting  ddbt  at  the 'date  off 
the  contract  of  181 7^  and  unaffected  by  any^ 
the  deductions  contended  for  in  the  several  itenr^ 
which  we  have  considered.  There  was,  then,> 
good  consideration  for  the  contract  of  1817,  and 
it  is  legally  valid  to  the  amount  which  it  purpoi^ 
on  the  face  of  it. 

But,  if  it  were  otherwise,  there  are  two  views 
of  this  subfect,  upon  which  the  Court  below  ought 
to  have  sustained  the  bill. 

It  is  very  clear,  that  die  Kentucky  contract* 
must .  be  considered  as  a  new  and  substandie 
contract.  It  is  governed  by  a  distinct  code  of 
laws  from  the  Rhode-Island  contract,  and  cannot 
be  affected  by  the  taint  of  usury  which  might 
have  been  transmitted  to  it  under  some  circum- 
stances, had  it  taken  place  in  Rhode-Island.  It 
was,  then,  equivalent  to  a  payment  and  reloan; 
and  no  one  can  doubt,  that  money  paid  on  an 
usurious  contract,  is  not  recoverable  back  beyond 
the  amount  of  the  usury  paid, 

Affain,  it  is  perfectly  established,  that  the  plea  ^«  Miignco 
of  usury,  at  least  as  far  as  to  landed  security,  isn<i«nip<ioa 
pei^nal  and  peculiar ;  and  however  a  third  per-  ^urj  J\  a?' 
son,  having  an  interest  in  the  land,  may  be  af-iy'^^l^l 
fected  incidentally  by  a  usurious   contract,  hefo"l£dot^.  ^ 
cannot  take  advantage  of  the  usury.    Some  ex- 
ceptions may  exist  to  this  rule  under  bankrupt 
sysiems,  but  they  are  statutory  and  peculiar. 

Here,  tk^i,  the  case  presents  a  third  pernon, 
the  assignee  of  ap  equity  of  redemption,  setting 
up  a  defence,  which,  in  one  aspect,  Prentiss  him- 
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1825.    Mf  cannot  set  up ;  and  whidi^  in  another  aqpect, 
^"^^yj^^  ^  hw  not  aet  i^;  but^  on  the  eontrarj,  aider 
T.       the  state  of  the  pleadings,  must  be  supposed  to 
^""^   iiave  refused  to  set  up,  or  have  abandoned.  These 
views  are  Independent  of  the  effect  of  nsiies, 
^lofthe  peculiar  circumstances  of  the  notice  in 
tMicase. 

It  is  true,  the  Johnsons  deny  the  notice  prior 
t%  the  deed  of  trust.  But  previous  notice  is  im- 
material^ since  the  notice  iHth  which  the  law 
affects  them,  is  that  which  the  deed  to  Barry,  un« 
der  which  they  claim,  communicates  to  him  as  as- 
signee. In  the  actual  case,  the  notice  is  pecu- 
liarly strong  and  pointed,  since  the  only  desorip- 
tion  of  the  lands  in  question,  in  the  deed  to  Bar* 
ry,  is  contained  in  a  reference  for  description  to 
the  mortgage  to  De  Wolf,  and  the  purpose  is  exr 
phcitly  declared  to  give  priori^  to  that  mort- 
gage. Technically  and  morally^  therefore,  they 
required  no  more  than  what  should  remain  af- 
ter satisfying  De  Wolf.  But  had  they  purchased 
from  Prentiss,  in  the  most'  absolute  and  general 
manner,  and  altogether  without  notice  actual  or 
constructive,  they  still  could  have  acquired  no 
more  than  the  equity  of  redemption,  and  that 
would  not  have  transferred  to  them  the  right  of 
availing  themselves  of  the  plea  of  usury.  We 
have  examined  the  cases  quoted  to  this  point, 
and  are  satisfied  with  their  application  and  cor- 
rectness. It  would,  indeed,,  be  astonishing,  were 
t  ofherwise,  for  the  contrary*  rule^^fvould  hold 
out  no  relief  to  the  borrower ;  it  would  be  only 
transferring  his  money  from  the  pocket-  of  the 
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lender  to  the  pocket  of  die  holder  of  the  equity    I825# 
of  redemption* 

Upon  the  whole,  we  are  of  opinion,  that  the 
deeree  miiit  be  reversed,  and  the  cause  sent 
hmtk  to  have  a  decree  of  foredosnre  entered,  and 
carried  into  effect,  according  to  the  exigencies  of 
the  case. 


(LOVTBET.] 

Bbbnt  and  others  v.  Dayis^ 


Hie  tehcBM  of  a  lottafj  contiinH  a  ttatumary  priia  for  tiM  finl 
inwu  mmtm  mi  •uk  wi  fval?e  ^ign^  during  wliieh  Ui»  draw- 
ing wailaaoB^iiiiae^  and  Hit  Sm  drawo  niiniber  a*  Hit  taatb  daf 
waa  to  bt  tPtitlad  t»  80^000  ddlart,  pajabla  in  part  ^  tkret  ban- 
di«dtiekalibfto»lfof.MitoeQOtinclatift.  No.  6t8,  out  of  the 
SIS  tieilits  to  bt  gifw  in  part  pajmont  of  tba  said  piiaa,  was  drawn 
inContiMtdajr,anddteidtdtobtflMiitladto  tlM  ptiso  of  80,t09 
dollars.  Aftat  tba  drawing  fcr  tbt  di^  iras  condudtd,  tht  na- 
■agors  rtftrsad  tbis  decision,  and  awarded  Ibe  prise  to  No.  4 jao; 
wyflb.waidmwn  neat  to  No.  6t8|  and  bad  drawn  aprtse  of  Iwtnty- 
Sfo  doOaiSb  wbioiS  tb^  dteraad  to  No.  tta 

In  drawbig  tbe  ayne  lottery,  it  was  diioo?ered  on  tbe  last  dajr,  tbaf 
tbi  wbosl  of  blanks  and  priaes  contained  one  blank  less  tban 
oai^  tabavobean  pntinta  it;  and  to  remedj  tbis  nlstake  an  addt- 
teial  blank  was  tbrown  ia. 

In  an  aetlpobroagbtbj  the  managers  against  a  person  wbobadpar^ 
itbewliolelotterj,  fortbeparohsemonej,  irwasbdd,  tbat 
irregularities  fid  not  iMate  tbe  drawing  of  tbe  lotterj,  tba 
10  managers  bHviag  been  Wna^Ms,  and  die  aUrmanca 
of  tbair  aeti  bot  IbmisUqg  anj  indnoement  to  tbe  repetition  4>f  tbe 
sauM  mistake,  nor  anj  motii^for  misconduct  of  anj  descripiidn. 

^uciie,  Wlwdier  tbe  ticket  No.  gtSi  or  No.  4J60,  was  enHtled  to 
tbe  prise  of  g9,000  duUtrt  ? 
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ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 


This  cause  was  argued  by  Mr.  Key^  for  the 
Mar^  i4i4.  plaintifls,  and  bjr  BIr.  Swann  and  Mn  JaneB,  Ibr 
the  defendants 

Mank  nih.     Mr.  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court. 

The  defendant  was  the  purchaser  of  the  first 
class  of  a  lottery  to  be  drawn  in  the  city  of  Wash- 
ington,  conformably  to  a  scheme  agreed  on  be* 
tween  the  plaintiffs,  who  hiad  been  appointed 
managers,  and  himself;  and  the  declaration  is  on 
the  penalty  of  the  bond  given  for  the  sum  of 
10,000  dollars,  conditioned  for  the  performance 
of  articles  entered  into  between  them,  one  of 
which  was,  that  he  should  pay  the  said  sum  of 
10,000  dollars  to  the  plaintiffs  within  sixty,  days 
after  the  lottery  should  be  completed. 

The  defendant  prayed  oyer  of  the  bond,  and 
of  the  condition ;  after  which  the  following  entry 
is  made :  <<  Non  damnificatui  pleaded^and  issue, 
with  leave  to  give  the  special  matter  in  evidence 
on  both  sides.*' 

A  jury  was  impanelled,  who  found  a  special 
verdict,  which  states  at  large  the  by-law  of  the 
corporation  authorizing  the  lottery,  the  appoint- 
ment of  the  managers,  their  sale  of  the  first  class  * 
to  Davis,  the  scheme  of  the  .lottery^  and  the 
agreement  entered  into  by  him  with  tnem. 

The  verdict  then  states,  that  the  managers^ 
and  ^e  said  Davis,  proceeded  to  draw  the  said 
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lottery,  in  the  course  of  which,  certain  irregula-    1825* 
rities  took  placei  which  are  detailed  at  large ;  and  ^"^T^JJ^ 
the  whole  progress  of  the  lottery  to  its  conclu-       ▼. 
sipn  is  stated.  ^^^^ 

The  scheme  contains  a  stationary  prize  for 
the  first  drawn  number  on  each  of  twelve  days, 
•during  which  the  drawing  was  to  continue; 
which  were  not  put  into  the  numerical  wheel. 
The  first  drawn  number  on  the  10th  day  was  to 
be  entitled  to  S0,000  dollars,  payable  in  part  by 
three  hundred  tickets,  from  numbers  501  to  800 
inclusive.  No.  623,  one  of  the  three  hundred 
tickets  to  be  given  in  part  payment  of  the  said 
prize,  was  drawn  first  on  that  day,  which  was 
immediately  proclaimed  by  the  managers,  and 
the  prize  awarded  to  it,  by  making  the  usual  entry 
in  a  book  kept  for  that  purpose. 

After  the  drawing  for  that  day  was  concluded, 
the  managers  reconsidered  their  judgment,  award- 
ing the  prize  of  30,000  dollars  to  No.  623,  and 
reversed  it.  They  then  awarded  thie  prize  to  No. 
4,760,  which  was  drawn  next  to  623,  and  had 
drjBtwn  a  prize  of  twenty-five  dollars,  which  prize 
they  decreed  to  No.  623;  and  the  original  entries 
made  in  the  book  for  the  registration  of  prizes, 
were  transposed  ^o  as  to  conform  to  this  last  de- 
termination. 

On  the  last  day,  it  was  discovered,  that  the 
wheel  of  blanks  and  prizes  contained  one 
blank  less  than  ought  to  have  been  put  into  it; 
and  to  remedy  this  mistake,  the  managers,  and 
the  said  Davis,  agreed  to  throw  in  an  additional 
blank. 
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1895*       The  verdict  appears  to  hare  been  intended  not , 
only  for  this  cause,  but  for  another  suit  also, 
J^     w^ich  was  brought  for  the  benefit  of  the  propri- 
etors of  a  ticket  which  had  drawn  a  prize  of 
10,000  dollars,  by  the  Corporation  of  Washing- 
ton against  one  of  the  managers,  on*  a  bond  given 
for  the  performance  of  his  du^.    It  qoncludes 
with  the  following  findings:  ''  If,'upon  the  whcde 
matter,  the  law  be  fortheplaintifibyso  as  to  enti- 
tle the  plaintiffs  to  demand  and  have  of  the  de- 
fendant in  this  action,  the  sum  of  10,000  dollars^ 
in  and  by  the  agreement  recited  in  the  conditioor 
of  the  bond  given  by  the  aaid  Gideon  Davis  to 
the  said  managers  aforesaid,  sixty  days  after  the 
drawing  of  the  said  lottery  is  completed,  then 
we  find  fpr  the  plaintifib  the  debt  in  the  declara- 
tion mentioned,  and  one  cent  damages,  to  be  dis- 
charged by  the  payment  of  10,000  dollars. 
*  ^^Andifthe  proprietors  ofthe  said  inrize  tickets, 
or  the  said  proprietors  of  the  said  ticket  No.. 
1,037,  be  entitled  todenmnd  and  have  the  amount 
of  the  several  prizes  drawn  against  dieir  respec- 
tive tickets  ill  the*  course  of  the  drawings  as 
aforesaid,  after  making  the  deducti<m  of  fifteen 
per  cent  according  to  the  said  schemi ,  and  if  the 
proprietors  of  the  said  ticket  No.  1,037,  be  enti- 
tled to  demand  and  receive  payment  of  the  said 
prise  of  10,000  dollars,  with  jroch  deduction  as 
aforesaid  against  the  defendant  in  this  action, 
then  we  find  for  the  plaintiffii  the  farther  sitm  of 
8,500  dollars,  to  die  use  of  die  said  purchasers 
and  proprietors  of  the  said  ticket  No.  11,037,  in 
equal  diares  and  proportions  aforesaid.    Andifr 
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upon  the  whole  matter,  the  law  be  for  the  defend*    1S9& 
ant,  we  find  for  the  defendant.*' 


Brott 


DmTit. 


The  judgment  of  the  Court  was  in  favour  of    ^^ 
the  defendant ;  and  that  judgment  is  now  before 
this  Court  on  a  writ  of  error. 

If,  through  the  confusion  which  is  introduced 
into  this  record  by  the  extreme  irregularity  of  the 
proceedings,  the  Court  can  perceive  that  the 
plaintifis  have  a  real  cause  of  action  which  may 
be  barred  by  this  judgment,  the  justice  of  the 
case  requires  that  it  should  be  reversed,  although 
the  great  fault  in  pleading  Jias  been  committed 
by  the  plaintifis  in  failing  to  assign  any  breach  of 
the  condition  of  the  bond  on  which  the  suit  was 
instituted. 

The  suit  is  supposed  to  be  brought  for  the  re* 
covery  of  the  10,000  dollars  which  the  defendant 
engaged  to  pay  sixty  days  after  the  lottery  should 
be  dran^.  This  claim  is  resisted,  on  the  plea 
that  the  lottery,  in  point  of  law,  is  not  yet  drawn ; 
that  the  irregularities  stated  in  the  verdict  have 
vitiated  the  whole  transaction ;  that,  the  lottery 
must  be  redrawn ;  and  that  no  right  of  action 
can  accrue  to  the  plaintifis  until  sixty- days  after 
such  redrawing  shall  be  concluded^. 

The  right  of  the  plaintifis,  then,  to  maintain 
this  actjon,  depends  on  the  legality  of  the  draw* 
ing  as  found  in  the  special  verdict. 

The  defendant  insists  that  two  errors  have 
been  committed  in  drawing,  the  lottery,  which 
vitiate  the  whole,  transaction.  The  first  is  the 
proceeding  respecting  th^  first  drawn  ticket  on 
the  10th  day;  and  the  last  the  circumstances  in 
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16t5.    relation  to  the  deficient  ticket  in  the  wheel  of 
blanks  and  prizes. 

If  the  ticket  fi4uch  was  first  drawn  in  ftot, 
ought  to  be  considered  as  entitled  to  the  prixOf 
as  was  first  decided  by  the  managers,  then  no 
irregularity  whatever  took  place  m  their  pro- 
ceedings with  regard  to  this  ticket,  and  diis  ob- 
jection is  cleariy  at  an  end.  If  the  last  deciiion 
of  the  managers  was  right/ still  there  was  no 
irregularity  in  the  drawing,  unless  the  ticket  No. 
623  ought  to  have  been  restored  to  the  wheel, 
land  have  taken  its  chance  for  a  blank  or  a  priiee. 
We  are  not  satisfied  that  the  managers  ought  to 
have  taken  this  course.  The  ticket  was  proper- 
ly put  in  the  wheel,  and  was  consequently  IkUe 
to  be  drawn  out  of  it  at  any  time.  The  scheme 
did  not  say  that  if  any  of  those  tickets  which 
were  to  be  paid  in  part  discharge  of  the  stationa- 
ry prizes  should  itself  draw  the  prize,  it  shoold 
be  returned  to  the  wjlieel  and  redrawki ;  and  great 
objections  would,  without  doubt,  have  been  made 
to  such  a  proceeding.  It  would  have  jdiminiahed 
the  chance  of  every  remaining  ticket  for  the  un- 
drawn prizes,  and  would  have  constituted  a  much 
more  valid  objection  than  can  be  made  to  what 
was  actually  done.  Had  No.  623  been  replaced 
in  the  wheel^  and  been  fortunate  enough  again 
to  draw  a  large  prize,  it  would  have  been  veiy 
difficult  to  sustain  ite  title  to  that  prize.  This 
first  objection  to  the  conduct  of  the  managers  is. 
not,  we  think,  supported. 

More  difficulty  is  presented  bv  the  last.    The 
mistake  in  the  number  of  tickets  placed  in  the 
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wheel  is  undoubted^  an  irregularity;  but  the  18S5. 
effect  it  ought  to  have  on  the  lottery  is  not  so 
obvipuf.  The  ticket  not  put  in  the  wheel  was  a 
blank ;  and,  consequently,  the  omission  did  not 
diminish  the  chances  of  the  adventurers.  The 
last  drawn  number  would  find  no  corresponding 
ticket  in  the  other  wheel ;  but  the  chance  of  each 
to  be  the  last  drawn  .was  precisely  the  same  as 
the  chance  of  each  would  have  been  to  draw  the 
blanki  which  ought  to  have  been  in  the  wheel. 
Had  the  lottery  been  convicted  without  attempt- 
ing to  correct  the  error  by  throwing  in  ai|other 
blank,  the  owner  of  the  last  drawn  ticket  wgnld 
have  been  in  the  same  situation  as  if  the  blank 
hLd  remained  in  the  wheel ;  and  if  be  could  be 
considered  as  having  any  just-cause.of  complaint, 
it  would  seem  more  reasonable  that  the  proprie- 
tors of  the  lottery  should  restore  him  the  price 
of  hi3  ticket,  than  that  the  whole  proceeding 
should  be  declared  a  nulIiQr*  The  general  quiet 
is  inore  consulted  by  qpnsidering  his  particular 
contract  as  void  for  want  of  consideration,  than 
by  annulling  all  the  rights  acquired  in  the  course 
of  the  drawing. 

We  do  not -think  the  case  materially  varied  by 
placing  the  blank  in  the  wheel  in  the  course  i>f 
the  last  day.  The  tickets  previously  drawn  could 
not  be  affecited  by  this  act.  The  rights  to  prizes 
which  had  been  previously  vested  could  dot  be 
devested  by  this  act.  It  could  affect  nothing 
which  had  been  done,  and  was  of  importance  to 
those  tickets  only -which  remained  in  the  wheel. 
It  did  not  in  the  slightest  degree  vary  their 
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1825.  cliuncc.  There  were  the  same  number  of  prizen- 
and  the  same  number  of  blanks,  with  this  only 
difi'ercncc— had  the  blank  not  been  put  in  the 
wheoly  the  last  ticket  would  have  drawn  nothing; 
wherean  by  pulling  it  in  the  wheel,  it  did  not  ne- 
cessarily full  to  the  lot  of  the  last  ticket.  But 
the  aggregates  of  chances  remained  precisely  the 
same.  It  appears  lo  have  been  oqe  of  those  un- 
important incidents,  which,  having  been  found  to 
be  a<m;idcntal,  ought  not  to  have  so  essential  and 
so  disquieting  an  effect  as  unsettling  all  that  had 
been  done  would  have. 

tt'he  establishment  of  tlie  lottery  thus  drawn 
can  be  attended  with  no  pernicious  conse* 
quence.  The  transaction  was,  throughout,  per- 
fectly fair ;  and  if  the  managers  have  committed 
an  error^  it  was  unintentional,  and  unimportant 
The  affirmance  of  their  acts  can  furnish  no  in- 
ducement to  the  repetition  of  the  same  mistakes; 
nor  any  motive  for  misconduct  of  any  descrip- 
tion. But  let  it  be  settled,  that  the  absence  of  a 
blank  at  the  conclusion  of  a  lottery  shall  vitiate 
the  whole  transaction,  and  it  is  not  difficult  to 
perceive  how  frequently  motives  may  exist  for 
producing  that  state  of  things.  However  ques- 
tionable may  be  the  policy  of  tolerating  lotteries, 
there  can  be  no  question  respecting  the  policy  of 
removing,  as  far  as  possible,  from  those  who  are 
concerned  in  them,  all  temptation  to  fraud.  < 

The  case'  of  JUadiion  and.  othen  v,   Vamg* 
Aofl,  decided  in  the  Court  of  Appeak  of  Virginia, 
is  supposed  by  the  defendants  to  be  an  authority  . 
for  declaring  that  this  lottery  ought  to  be  redrawn, 
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In  that  case,  a  immber  corresponding  to  the  num- 
ber of  one  of  th  tickets  was  not  put  into  the 
irheel,  andf  two  b  oks  more  than  the  proper 
number  were  put  into  H.  Chancellor  Wythe  con- 
sidered the  lottery  as  well  drawn  ;  but  his  decree 
was  reversed  ita  the  Court  of  Appeals.  Suppo^ 
fring  the  decree  of  reversal  to  be  correct,  there  is 
some  difference  between  the  cases.  One  ticket 
not  being  in  the  wheel,  the  proprietor  of  it  did 
not  partake  of  the  chance  to  which  every  adven* 
tnrer  had  an  equal  right ;  and  there  being  two 
more  blanks  in  the  wheel  than  were  allowed  by 
the  scheme,  the  chances  of  every  ticket  were  di- 
Biiiiished.  If  when  all  the  numbers  for  the  tickets 
which  hivl  been  put  in  the  wheel  were  drawn< 
two  Uanks  had  remained  undrawUi  if  would  be 
dUBeolt  to  show  that  any  injury  had  been  done 
to  a^ticket-^hokier  by  the  two  additional  blanks; 
bat  if  one  or  two  prises  had  remained  undrawn^ 
it  would  be  obvious  that  some  ticket  had  4raw0 
a  blank  which  ought  to  have  drawn  a  prize,,  and 
this  mrciflnstance  wouldf  have  afforded  stronger 
reason  for  the  decree  that  the  whole  proceedinif 
must  be  considered  as  a  nullity. 

The  case  of  ^eiUan  v.  MoU,  (2  Binn.  301.) 
was  a  suit  brought  by  the  proprietor  of  a  lottery 
agaiiiit  a  purchaser  of  500  lottery  ticketSi  on  a 
note  given  by  him  for  the  purchase  moneyi  which 
was  pajrabte  one  day  afker  the  conclusion  of  the 
drawing  of  the  lottery.  In  the  wheel  containing 
the  numbets  of  the  tickets,  the  numbers  of  thirty- 
nnMT  tickets  were  omitted,  and  in  the  same 
wheel,  there  were,  duplicates  of  thirty-nine  num 
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1825.  bers.  The  proprietors  bad  satisfied  ail  the 
holders  of  the  duplicate  numbers  except  four  pr 
five,  and  had  offered  to  indemnify  all  by  public 
advertisement.  A  day  or  two  before  the  last 
day's  drawing,  the  managers  opened  the  wheel, 
and  discovered  that  there  was  one  number  omit- 
ted and  another  put  in  twice,  which  they  al- 
tered. 

The  defendant  resisted  t^e  payment  of  his 
note,. because  the  lottery  was  not  legally  drawn,, 
the  whole  being  vitiated  by  this  mistake. 

Judgment  was  given  for  the  plaintiff,  on  the 
ground  that  the  dfrawing  was  not  vitiated  by  theae 
irregularities.  Two  of  the  .Judges  were  of  opi- 
nion, that  as  the  defendant  had  sustained  no  in- 
jury by  them,  he  could  not  avail  himself  of  them ; 
and  the  third,*  (the  Court  consisting  of  three,) 
thought  he  had  waived  his  right  by  not  returning 
his  tickets,  and  by  receiving  the  prizes  he  had 
drawn. 

The  case  of  Schinotti  v.  Bmnrtead  and 
otherij  (6  D.  Sf  E.  646.)  was  im  action  brought 
by  the  holder  of  a  ticket  claiming  a  prize  allotted 
in  the  scheme  to  that  which  should  be  last  drawp 
in  the  lottery. 

The  number  of  one  ticket  had  hot  been  put 
into  the  wheel;  and  the  demand  made  by  the 
owner  of  the  ticket  which  was  last  actually 
di^wn,  was  resisted,  on  the  ground  that  the  ticket 
not  yet  drawn,  for  which  a  ooi^respondent  blank 
.  remained'  in  the  wheel,  must  be  thb^last.  I«ocd 
Kenyon  said,  that  as  the  plaintiff's  ticket  was 
the  last  drawn,  he  is  entitled  to  the  prize ;  the 
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only  competitor  with  him  was  the  owner  of  a    1825. 
ticket  which  never  waa  drawn,  and  that  person 
has  no  daim  to  it  whatever. 

So  far  as  respects  the  omission  to  put  the 
number  of  one  ticket  into  the  wheel,  this  case 
bears  an  exact  resemblance  to  Madison  et  nL  v. 
Vaughan,  and  is,  perhaps,  stronger  than  the  case 
under  consideration.  The  omission  of  a  ticket 
is,  at  least,  as  irregular  and  as  important  as  the 
omission  of  a  blank,  and  yet,  in  Schinatti  v. 
Bumitead  and  othen^  no  suggestion  was  made 
against  the  validity  of  the  drawing. 

Upon  these  authorities,  and  upon  the  reason 
and  substantial  justice  of  the  case,  this  Court  is 
of  oi»mon,  that  the  lottery  in  the  special  verdict 
mentioned,  has  been  legally  drawn,  and  that  the 
defendant  became  liable  to  the  plaintiffs,  sixty 
days  after  it  was  concluded,  for  the  sum  of  10,000 
dollars.  The  judgment,  therefore,  in  favour  of 
the  defendant,  must  be  reversed^  But  the 
pleadings  ture  too  defective  to  sustain  a  judgment 
On  thib  verdict  for  the  plaintiffs.  The  verdict, 
therefore,  and  the  pleadings,  up  to  the  declara- 
tion, must  be  set  aside,  and  the  cause  remanded 
to  the  Circuit  Court,  that  fardier  proceedings 
may  be  had  therein  according  to  law. 

Judj^nent  reversed,  and  a  wnirefacia$  de  novo 
awarded. 
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CofDoratioD 
of  Wufai 


of  WaifaiDg- 

^^  [pRACTICt.j 

Young. 

The  Corporation  of  .WasuingtoNi  for  tlie  uae 
of  M^CvE  and  others^  v.  Moses  Young. 

Where  the  manager  of  a  lottery,  drawn  in  pursuance  of  aa  drduMnoe' 
of  the  Corporation  of  the  citj  of  Washington,  gave  a  bond  to  the 
corporation,  conditioned  **  trulj  and  impaitiall j  to  exeeote  the  dutjr 
and  authority  vesTed  in  hini  hy  Ihe  ordinance;**  Md^- that  the  per- 
son entitled  to  a  prize  ticket  had  no  right  to  bring  a  suit  for  the 
prise  against  the  manager,  upon  his  bond,  in  the  name  of  the  cor- 
poration, without  their  consent 

THIS  cause  was  argued  by  the  same  coonsel 
with  the  preceding. 

Mttrdb  istik.  Mr.  Chief  Justice  Marshall  ^delivered  jthe 
pplinion  of  the  Court. 

The  defendant  was  the  manager  of  a  lottery, 
drawn  in  pursuance  of  an  ordinance  of  the  Cor- 
poration of  Washington,  and  gave  his  bond  to 
the  corporation  in  the  penaky  of  10,000  dollars^ 
conditioned  'Vtruly  and  impartially  to  execute 
the  duty  and  authority  vested  in  him  by  the  ordi*' 
nance." 

The  declaration  was  oti  the  penalty  of  the 
bond;  after  oyer  of  which,  Aid  of  the  condi- 
tion, the  defendant  pleaded. nondaiiim/iaifii^ 
upon  which  there  was  issue,  with  leave  to  give 
the  speciid  matter  in  evidence  pn  both  sides. 

A  jury  was  impainelled,  who  found  the  special 
verdict  stated  in  the  preceding  case  of  BrefUi^ 
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dl.v.  Damff,  with  this  additional  circumstance*    1825. 
which,  having  no  connexion  with  that  case,  was  comorScm 
not  stated  in  it.    The  ticket  No.  1,037,  drewaoCwLhing. 
prize  of  10,000  dollars.    It  had  been  sold  in      ^ 
quarter  shares  to  several  persons,  but  had  remain-    l^ooag. 
ed  in  possession  of  the  said  Gideon  Davis,  Who 
gave  to  each  purchaser  a  certificate  specifying 
the  interest  W  held  in  the  ticket.     After  the 
drawing  was  completed,  but  before  the  institu* 
tion  of  this  suit,  Gideon  Davis  delivered  the  said 
ticket.  No.  1,037,  to  the  managers,^  towards  se- 
curing and  paying  of  the  motieys  stipulated  to  be 
paid  by  him  under  his  contract  for  the  purchase 
of  the  lottery. 

This  suit  is  instituted  for  the  benefit  of  the 
purchasers  of  the  ticket  No.  1,037,  without  the 
consent  of  the  corporation. 

Th6  judgment  of  the  Court  was  in  favour  of 
die  defendailt,  and  the  plaintifis  have  sued  out  a 
writ  of  error  to  bring  the  caiisa  into  this  Court. 

The  first  inquiry  isi  into  the  right  of  the  pto- 
prietors  of  the  ticket  No.  ),037,  to  sue  in  the  name, 
of' the  corporation  without  its  consent.  Their 
counsel  insists,  that  the  bond  was  taken  for  the 
beqefit  of  the  fortunate  adventurers  in  the  lotte*- 
ry,  and  that  each  has  a  right  to  use  it.  In  sup- 
port of  this  propositioh^  he  has  cited  the  case  of 
M^Mechen  v.  The  Mayor  and  CUy  Counsel  of 
Baltimore^  decided  in  the  Court  of  Appeals  of 
Maryland  in  the  year  1806.  That  was  a  writ  of 
error  to  a  judgment  confessed  in  the  {General 
Court,  in  an  action  brought  by  the  corporatioa  on 
a  bond  given  by  Thomas  Tates  and  Archibald 
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1825.    Campbell,  with  dieir  siureties,  conditioned  for  the^ 


CorponUoo  Performance  of  their  duty  as  auctioneers.    The 
of  m^ng-Cpurt  determinedi  that  the  suit  was  to  be  con- 
^       sidered  as  brought  by  authority  of  the  corpo- 
Ywng.    ration,  although  no  warrant    of  attorney  was 
shown ;  and  that  the  confession  was  an  admis- 
sion of  the  right  to  recover  the  penalty  of  the 
bond;  whether  in  their  owfi  right,  or  for  the  use 
of  another,  was  immaterial. 

The  opinion  was  also  expressed,  as  stated  by 
the  reporters  in  a  note,  that  every  person  whose 
money  was  withheld  by  the  auctioneers,  had  a 
right  to  apply  to  the  city  council  to  direct  a  suit 
to  be  instituted  on  the  bond ;  and  the  corporation 
could  not,  consistently  with  their  duty  under  the 
ordinance,  refuse  such  applicatibn,  and  might  be 
enjoined  by  suit  in  Chapcery  to  allow  the  person 
to  use  their  name  td  prosecute  his  claim. 

Had  this  been  the  direct  judgment  of  the  Court, 
it  could  not  have  sustained  the  pretensions  of  the 
proprietors  of  this  ticket  to  maintain  this  suit 
under  the  circumstances  ^hich  attend  it.  They 
had  undoubtedly  *^  a  right  to  apply  to  the  cor- 
poration to  direct  the  suit,  and  the  corp<)ration 
could  not,  consistently  with  their  dutj,  have  re- 
fused such  application,'^  if  the  purpose  of  the 
bond  was  to  secure  the  fortunate  adventurers  iq 
the  lottery,  not  to  protect  the  ji^orporation  itself. 
But  the  propriety  of  bringing  such  suit  was  a 
subject  on  which  the  obliigees  had  themselves  a 
right  to  judge.  If  the  proprietors  of  one  prize 
ticket  had  an  interest  in  this  bond,  the  proprie" 
tors  of  every  other  prize  ticket  had  the  same  in- 
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terest;  and  it  could  not  be  lA  the  power  of  the    1925. 
first  bold  ^adventurer  who  should  seize  and  sue  ^^^"^^^ 
upon  it,  to  appropriate  it  to  his  own  use,  and  tq^^^lf!SS%- 
force  the  obligees  to  appear  in  Coort  as  plaintiffs      '^ 
against  their  own  will.    No  person  who  is  not  the     ^^'"^ 
proprietor  of  an  obligation,  can  have  a  legal  right 
to  put  it  in  suit,  unless  such  right  be  given  by  the 
liCgislature ;  and  no  person  can  be  authorized  to 
use  the  name  of  another,  without  his  assent  given 
in  fact,  or  by  legal  intendment.     The  declaration 
of  the  Judge  in  the  case  cited  from.jHorm  ^ 
Johnson,  that  a  Court  of  Chancery  might  injoin 
the  obligees  to  allow  the  injured  person  to  use 
their  names  in  that  particular  case,  is  evidence  of 
the  opinion,  that  he  could  not  sue  at  his  own 
will.    We  think,  then,  that  this  case  is  no  autho- 
rity for  the  power  claimed  by  the.  proprietors  of 
ticket  No.  1,037 ;  and  we  think,  upon  general 
principles,  they  had  no  right  to  institute  this  suit 
without  the  consent  of  the  corporation. 

But,  we  think  also,  that  the  corporation,  itself 
must  be  considered  as  the  real  plaintiff,  {and  that 
its  right  tc  prosecute  the  suit  cannot  be  aJected 
by  the  allegttion  that  it  is  brought  for  the  benefit 
of  others. 

It  has  been  determined  in  this  Court,  that  the 
warrant  of  attorney  need  not  be  spread  on  the 
record,  to  enable  counsel  ti3  appear  for  a  corpora- 
tion ;  and  if  the  dismission  of  the  suit  be  not  or- 
dered, the  consent  of  the  corporation  will  be  pre- 
sumed after  verdict.*    If„  in  its  progress,  the 
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-  .1825;    Court  ihall  perceive  that  it  is  brought  without  att- 

^fgl^^^jll^  thoritj,  the  proper  course*  would  seem  to  be  to 

otHmudi-  diamisB  it;  not  to  tender  judgment  for  the  defend- 

^       ant,  which  might,  where  no  special  breach  is  as- 

^•""H-    signed,  bar  any  other  action. 

The  proprietors  of  the  ticket  No.  1,0S7  have 
shown  no  right  to  sue  on  this  bond.  Their  re- 
medy is  certainly  directly  against  Gideon  Davis ; 
and,  in  the  event  of  his  insolvency,  it  may  be 
against  the  managers.  But,  If  they  have,  with- 
#ut  authority,  put  this  bond  in  suit,  the  proper 
course  is  to  turn  them  out  of  Court,  not  to  render 
8  judgment,  which  may  bar  any  future  suit  brought 
by  the  plaintiffs,  whose  names  have  been  impro- 
perly used. 

The  judgment  of  the  Circuit  Court,  therefore, 
must  he  reversed ;  but  as  the  pleadings  are  so  ih- 
oemplete  as  not  to  show  what  judgment  ought  to 
be  entered,  the  proceedings  are  set  aside  up  to 
the  declaration,  and  the  cause  remanded  to  the 
Circuit  Court,  to  be  faither  proceeded  in  accord- 
ing to  law. 

Judgment  reversed  accordingly. 
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Janney  v.  The  Columbiah  Insubance  Company* 

Vadee  a  policy  eontmining  the  following  clauie :  *<  It  it  declared  and 
understood,  that  if  the  aho?e  mentioned  brig,  aAer  a  regular  tor* 
Xejt  should  b«  condemned  for  being  unsound  or  rotten,  fbe  insured 
shall  not  be  bound  to  pajr.  the  sum  herebj  insured*  n6r  anj  part 
tliereof.**  •  A  survey  by  the  Master  ^nd  Wardens  of  the  port  of 
New-Orleons,  which  was  obtained  at  the  insUnce  of  ihe  master, 
who  was  also  a  part  owner,  and  was  transmitted  by  him  to  the  other 
part  owner,  and  by  the  latter  laid  before  the  underwriters  as 
proof  of  the  loss,  suted,  that  the  Wardens  "ordered  one  streak 
of  plank  fore  and  aA  to  betaken  out,  about  three  feet  below  the 
bends  on  the  starboard  side*;  and  found  the  timber  and  bottom 
plank  so  much  decayed,  that  we  were  unaaimodsljr  of  opinion  her 
repairs  wnuld  cost  more  than  she  would  be  worth  afterwards,  and 
that  it  would  be  for  the  interest  of  all  concerned  she  should  be 
condemned  as'  unworthy  of  repair  on  that  ground.    We  did,  there^ 
fore,  condemn  her  as  not  seaworthy,  and  as  unwoithy  ot^  repair  * 
and,  therefore,  according  to  the  powers  vesteA  by  law  in  the  Master 
and  Wardens  of  thb  port,  we  do  hereby  order  and  direct  the  afore- 
said damaged  brig  to  be  sold  at  public  auction  for  the  accouni  of  the 
insurera  thereof,  or  whomsocTer  ther  same  maj  concern.  *    It  was 
held,  that  the  surrey  was  conclusiTe  eTidence,  under  the  tlauso,  fo 
discharge  the  insurers  from  their  liabilitj  for  the  loss. 
f^uare^  How  far  the  Btate  Legislatures  may  authorize  th^  condemna- 
tion of  Tassels  as  unseaworthjr,  by  tribunals  or  boards  constituted 
under  Statis  authority,  in  the. absence  of  any  general  regulation 
.    made  by  Congress,  under  its  power  of  regulating  commerce,  or  as 

a  branch  of  the  tdmiraltj  jurisdiction  ? 

However  this  may  be,  the  above  condemnation  not  being  specialljaa- 

thorited  by  any  law  of  the  State  of  Louisiana,  it  would  not  have 

'    been  considered  as  conclusive  evidence  within  the  clause,  had  not 

the  condemnation  been  obtained  by  the  master,  as  the  agent  of  .the 

owners,  and  afterwards  adopted  by  them  as  proof  of  the  facti  staled 
therphi. 
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1825^  ERROR  to  thlB,  Circuit  Court  for  the  District 
of  Columbii^.. 

This  was  an  action  brought  in  the  Court  below 
'lIJIJ'co^  plaintiff  in  error,  Janney,  againdt  the  de- 

fendants in  error,  the  Columbian  Insurance  Com- 
.  pany,  on  a  policy  of  insurance  on  the  brig  Hun- 
ter, Grinnolds,  lost  or  not  lost,  from  Alexandria 
to  Norfolk  and  New-Orleans;  in  which  policy 
there  was  the  following  clause :  *^  It  is  declared 
and  understood,  that  if  the  above  mentioned 
bri^,  after  a  regular  survey,  should  be  condemned 
for  being  unsound  or  rotten,  the  insurers  shall 
not  be  bound  to  pay  the  sum  hereby  insured,  por 
any  part  thereof.'' 

On  the  first  trial  of  the  cause,  the  jury^not 
agreeing  on  a  verdict,  was  discharged ;  and,  on 
die  second  trial,  a  verdict  was  found  for  the  de- 
fendants, under  an  instfuction  from  the  Court  to 
the  foUovring  effect,  as  stated  in  the  bill  of  excep- 
tiQns: 

And  th^  plaintiff  offered  to  prove,  by  parol  evi< 
dence,  that  at  the  time  that  the  said  brig  Hunter 
sailed  from  the  port  of  Alexandria  upon  her  voy- 
age aforesaid,  and  at  the  time  she  was  surveyed 
and  condemned  at  New-Orleans  as  herein  idfter 
mentioned,  she  was  sound,  and  thai  the  repairs 
6i  vessels,  and  materials  of  ship-building,  at  that 
place,  were  very  high ;  and  that  the  prices  there 
irbuld  have  amounted  to  two  or  three  times  as 
much  as  the  pricc^a  would  have  amounted  to  in  the 
port  of  Alexandria ;  and  tbat.the  repairs  of  the 
said  vessel,  iarising  frctan  the  injuries  which,  she 
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had  sustained  in  her  voyage  to  New-0rlean8t    148S. 
would  not  have  amounted  to  less,  in  thatpitAce,  ^^ 
than  2,000  dollars,  independent  of  the  detention  ^^Jr__ 
of  the  vessel,  and  the  other  necessary  expenses    iiis«C|x 
of  the  voyage.    But  the  defendants  produced, 
and  ,read  in  evidence  to  the  jury,  a  regular  sur- 
vey, called  upon  the  state  and  condition  of  the 
vessel  on  her  arrival  at  New-Orleans,  by  the  said 
Capt.  Grinnolds,  master  and  part  owner;  and  by 
him  transmitted  to  the  plaintiff  to  be  laid  before 
the  insiuranoe  office  as  evidence  of  loss ;  and  ac- 
tually laid  before  such  t>ffice  by  the  plaintiff  ac- 
cordingly ;  and,  at  the  former  trial,  read  on  the 
part  of  the  plaintiff  in  evidepce  to  the  jury,  in 
the  words-following : 

''PoH  Wardens'  OgUe, 
New-Orleans,  IStk  Janmaryj  1819. 
**We,  the  subscribers,  the  Wardens  of  this 
port,  having  been  thdreto  required  by  Capt.  Grin- 
nolds, did  repair  on  board  the  brig  Hunter,  com- 
manded by  him,  and  lately  arrived  from  NorfoHt, 
and,  assisted  by  A.  Beguin,  carpenter,  surveyed 
her  condition.    Found  twenty-five  fbet  of  qual^ 
ter  rail,  and  seventy-five  feet  of  waist  boards, 
and  the  boat's  david,  carried  away ;  the  oakum  of  - 
the  break  of  the  quarter-deck  started,  and  also 
the  strings  and  drifts ;  the  cambouse  sto^,  and 
ks  house  carried  away;  the^ vessel  was  reported  to 
have  leaked  much  at  sea.    All  which,  therefore, 
according  to  the  powers  vested  by  law  in  the 
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18S&    Master  and  Wardens  of  this  port,  we  do  hereby 
certify. 

JAMES  RINKER, 

"b!!;^         "  (Signed,)  E.  MARGHAND, 

J.  M.  CARTANDE. 
**  A  true  copy  of  the  records  in  this  office, 
**  George  roLLOcK,  Warden  and  Secretary. ^^ 

"  Part  Wardeni^  Office, 
jyew-Orleans,  2Ath  February,  1819. 
'^  We,  the  subscribers,  Wardens  of  this  port, 
having  been  thereunto  required  by  Captain  Grin- 
nokls  to  inspect  the  condition  of  the  brig  IJunter, 
commanded  by  said   Captain  Grinnolds,  from 
Norfolk,  did  repair  to  the  ship-yards,  and  assist- 
ed by  Andrew  Seguin  and  Robert  FeU,  ship-car- 
penters, and  for  the  greater  satisfaction  of  said 
master,  by  Captain  Wayne  of  thd  ship  .Ariadne, 
and  Captain  Williams  of  the  bng  Maryland,  sur- 
veyed her  condition.    We  ordered  one  streak  of 
plank  fore  jsnd  aft  to  be  taken  out,  about  three 
fttet  below  the  bends  on  the  starboard  side,  and 
ibund  the  timbers  mid  bottom  plank  so  much  de- 
cayed, {hat  we  were  unanimously  of  opinion  her 
rqMurs  would  cost  more  than  she  would  be  worth 
afterwards ;  and  that  it  would  be  for  the  interest 
of  all  concerned,  she  shquld  be  condemned  as 
unworthy  of  ropair  on  that  ground.    We  di^ 
therefore,  condemn  her  as  not  seaworthy,  and  as 
unworthy  of  repair ;  and,  therefore,  according 
to  the  powers  vested  by  law  in  the  Master  and 
Wardens  of  this  port,  we  do  hereby^order  and 
direct  the  aforesaid  damaged  brig  to  be  sold  at 
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public  auction,  for  account  of  the  inrarera  thereof, 
or  whomsoever  the  same  may  concern. 
''  (Signed,)  JAMES  RINKER, 

E.  MARCHAND, 

J-  M.  gartande;* 

''  Pfnrt  Wardem'  Office, 
]\eu>'Orleans,  22d  March,  1819. 
''  We,  the  subscribers,  Wardens  of  this  port, 
do  hereby  certify,  to  whom  it  may  concern,  that 
the  goods  mentioned  in  the  annexed  account  of 
sales^  were  sold  at  public  auction,  by  our  order 
in  our  presence,  by  Dutillet  &  Sagony,  commis- 
sioned auctioneers,  after  having  been  advertised 
in  due  form  of  law ;  and  that  the  said  account 
of  sales  is,  in  all  respects,  just  and  true. 

<^  In  testimony  whereof,  we  have  countersigned 
the  said  account,  and  now  grant  this  cdrtificate 
as  the  law  directs. 

<«  (Signed,)  EM.  MARCHAND, 

J.  M,  CARTANDE. 
'<  A  true  copy  of  the  records  in  this  office, 
'<  Geoege  Pollock,  Warden  and  Secretary. 

Whereupon  the  defendants  prayed  the  opinion 
of  the  Court,  and  their  instruction  to  the  jury, 
that  the  said  survey  is  conclusive  evidence  that 
the  said  vessel  was  condemned  for  being  unsound 
or  rotten ;  and  that  it  is  not  competent  for  the 
plaintiff  to  produce  evidence  inconsistent  with 
said  survey,  to  prove  that  the  said  vessel  was,  in 
fact,  SQund  at  the  time  of  such  survey ;  and  that, 
iqpon  sueh  evidence,,  the  plaintiff  is  not  entitled 
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18SS.  ^  recover  under  the  policy  (riTen  in  evidence  in 
this  case ;  and  the  Court  eo  accordingly  ihstnrct- 
ed  the  jury,  and  refused  to  suffer  the  said  evi- 
dence  to  be  given  to  the  jiuy. 
A  verdict  and  judgment  thereon  having  been 
JUiiMl.  rendered  for  the  defendants,  the  cai^se  was 
brought  by  writ  of  error  to  this  Court ;  and  was  ar- 
gued by  Mr.  Bwmn  for  the  plaintiff,  and  by  Mr. 
Jom$  for  the  defendants* 

Jfervi  ISA.      Mr.  Jasdce  Jornsoii  delivered  the  opinimi  of 
the  Court. 

This  case  varies  somewhat  in  form,  but  no« 
thing  in  principle,  from  the  case  of  Dorr  v.  Tke 
Pacific  Jmurance  Campanf,  (7  Wheat.  MUp. 
582.)  The  material  point  of  distinction  is  diis; 
in  that  case  the  discharge  of  the  widerwritefs 
was  made  to  depend  on  a  regular  survey  alone ; 
the  stipulation  was, "  that  if  the  vessel,  upon  a  re- 
gular survey,  should  be  thereby  dedared  unsea- 
worthy  by  reason  of  her  being  unsound  or  rot- 
ten,^ the  policy  should  be  discharged*  And 
hence,  although  a  condemnation  in  the  Vice  Ad- 
miralty Court  of  the  Bahamas  was  produced  in 
evidence  in  that  cause,  the  Court  makes  no  other 
use.^f  it,  than  as  the  means  of  authenticating  the 
survey  upon  which  the  decree  was  made. 

The  terms  of  the  present  stipulation  are  tbeae : 
'^  if  the  above  mentioned  brig,  *  after  a  r^giil«r 
mmoejf  should  be  condemned  for  being  unsound 
ox  rotten,**  the  insurers  are  to  be  discharged* 
From  which  it  is^  obvious,  that  both  a  segldar 
'  and  a  condonnatiim  are  in  ecmtemptotian 
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of  the  parties.  And  the  question  is,  whether  the    1895. 
bill  of  exceptions  makes  out  the  caiu$  faderii.    ^'^^^ 

This  gives  rise  to  three  questions :  Was  the       ▼• 
survey  regular  ?  was  the  condemnation  eonform-    j£|?clp!* 
able  to  the  contract?,  and  does  the  one  or  the 
other  bring  the  case  within  the  terms  of  .the  stipu- 
lation ?  With  regard  to  the  survey,  the  case  is  a 
very  clear  one.    The  laws  of  Louisiana  contain 
ample  and  judicious  provisions  on  this  subject. 
The  Master  and  Wardens  of  the  Portof  Orleanis 
are  vested  with  varipus  powers,  and  required  to 
keep  an  office  and  a  book  of  record  open  to  aU 
the  world ;  they  possess  in  fact,  some  of  the  at- 
tributes of  a  municipal  Court.    With  regard  io 
damaged  vessels,  and  vessels  deemed  unfit  to 
proceed  to  sea,  they,  or  any  two  of  them,  with 
one  or  more  skilful  carpenters,  are  constituted 
surveyors ;  and  the  laws  enjoin,  '<  that  they  shall, 
upon  every  such  survey,  certify  under  their  hands, 
how  the  vessels  so  surveyed  appeared  to  them, 
and  shall  cause  entries  to  be  made  in  a  book  to 
be  kept  for  that  purpose  in  their  office.^'    A  sur- 
vey, therefore,  made  by  them,  pursuant  to  this 
law,  and  at  the  call  of  the  captain  of  this  vessel, 
was  emphatically«a  regular  survey. 
'  The  difficulty  in  the  cause  arises  upon  the 
next  member  of  the  clause  under  consideration* 
to  wit,  that  which  requires  a  condemnation.  The 
certificate  x>f  the  survey  purports,  that  there  was, 
in  fact,  a  copdemnation  of  the  vessel ;  but  there  is 
nothing  in  the  laws  of  Louisiana  which  vests  the 
power  expressly  in  the  Master  and  Wardens  of 
the  Port  to  condemn  a  *ve«se|  as  unfit  for  sea  or 
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1835.  unworthy  of  repair.  As  to  damaged  merchan- 
dise, the  power  is  expressly  given;  but  as  to 
ships,  it  appears  to  be  exercised  as  incidental  to 
the  surveying  power.  In  other  pa  ts  of  the  world, 
it  is  very  generally  exercised  as  an  incident  to 
the  admiralty  power;  and  the  admiralty  jurisdic- 
tion under  our  system,  can  only  be  exercised 
under  the  laws  of  the  United  States. 

These  considerations  are  only  thrown  out  to 
preclude  the  supposition  that  the  Court  has  not 
had  them  in  mind  whilst  considering  this  subject. 
We  do  not  mean  to  intimate  that  the  power  is 
one  which  cannot  be  exercised  under  municipal 
regulations.    On  the  contrary,  there  are  many 
reasons  for  maintaining  that  it  may  be  so  exer- 
cised until  Congress  may  think  proper  to  esta- 
blish some  general  rule  upon  the  subject,  either 
as  one  appertaining  to  trade  and  commerce,  or 
within  the  admiralty  jurisdiction.    If,  therefore, 
there  had  been  express  provision  on  the  subject 
in  the  laws  of  Louisiana,  or  it  had  been  shown 
to  be  recognised  as  a  power  known  and  habitually 
exercised  in  that  port,  as  an  incident  to  the  sur- 
veying power,  we  sliould  have  felt  no  difficulty 
oh  this  point.    As  it  is,  we  must  place  our  opi- 
nion on  another  ground,  one,  however,  which  is 
also  noticed  in  Dorr's  case.    It  is  this,  that  the 
condemnation,  such  as  it  is,  was  obtained  through 
the  instrumentality  of  the  master,  who,  as  such, 
represented  his  employers,  and  who  was,  in  fact, 
in  this  instance,  also  a  part  Owner.    In  this  con- 
demnation he  acquiesced,  broke  up  the  voyage, 
and  sold  the  vessel ;  and  the  certificates  now  be^ 
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fore  tbis  Court  were  transmitted  to  the  imder- 
writer%  and  actually  in  a  former  trial  between 
the  same  parties,,  made  evidence  to  prove  the 
fact  which  they ,  ascertain.  It  is  then  too  late  ^JbTcoT 
for  the.  plaintiffs  to  dispute  the  validity  <ir  verity 
of  the  act  of  condemnation.  They  have  recog- 
nised the  jurisdiction  of  the  tribunal  they  dp- 
pealed  to,  to  obtain  thle  aurvey,  as  sii^cient  also 
to  make  the  condemnation,  and  must  be  held  to 
abide  t^  it  as  such.  All  further  and  other  inves- 
tigation in  a  more  competept  -  tribunal,  if  there  ' 
was  such,  was  rendered  .impossible  by  their  act. 

It  only  remains,  then,  to  determine,  whether 
the  facts  ascertained  by  the  survey  are  such  as 
bring  the  case  widiin  the  terms  of  the  stipufa- 
tton. 

We  are  of  opinion  tfaey  are.  It  would* be 
difficult  to  find  a  shade  of  difference  in  this  re- 
spect, between  the  present  case  and  that  of  Dorr. 
The  terms  of  this  certificate  are,  ^'' we  found  the 
timbers  and  bottom  plank  m  muck  i20cayeij,, that 
we  are  qnanimojosly  of  opinion  her  repairs  would 
Cost  more  than  she  woidd  be  worth  afterwards ; 
and  that  it  would  lt>e  for  the  interest  of  all  con- 
cerned she  should  be  condemned  as  unworthy  of 
repairs  on  that  ground.  We  did,  therefore,  con- 
demn her  as  not  seaworthy,  and  as  unworthy  of 
repairs.''  Now  it  cannot  be  tiuestioned  that  the 
ground  of  condemnation  here  stated  does  not 
stand  single  and  unconnected  with  the  estimated  ^ 
cost  of  repairs.  But  does.^this  vary  the  case  ? 
We  iure  of  opiiiion  it  does  not,  since  the  con- 
damnation  of  a  vessel,  ^n  accdunt  of  decay,  can 
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1835.    never,  in  its  nature,  stand  single  and  unconnect- 
^^J[JJ^^  ed  with  the  expense  of  repairs.     It  is  the  com- 
T.       mon  place  to  which  the  question  of  condemna- 
hii^o^^  tion  must  always  have  reference.     It  is  hardly 
possible  to  conceive  a  case  where  a  survey  would 
he.  called  in  which  a  vessel  might  not  be  repair- 
ed or  renovated,  and  still  leave  enough  of  the 
hull  to  maintain  her  identity.     A  state  of  hope- 
less and  absolute  decay,  therefore,  is  never  in  the 
contemplation  of  the  contract.    And  whether  ex- 
pressed or  not,  the  consideration  whether  the 
value  when  repaired  would  exceed  the  expense, 
invariably  enters  into  the  decision  of  surveyors 
upon  a  question  of  seaworthiness. 

As,  then,  her  being  decayed^  so  as  to  be  un- 
worthy of  repairs,  is  equivalent  to,  and  in  fact 
the  technical  meaning  of  unseaworthiness,  we 
are  of  opinion,  that  the  certificate  brings  the  case 
^thin  Ibe  words  of  the  stipulation. 

It  follows,  that  the  Court  were  correct  in  re- 
fusing the  evidence  ofiered  by  the  plaintiff. 

Judgment  affirmed. 
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18S5. 


Dfudy*. 

[IiriTAJIGB  COUET.I 

Sixty  Pipes  of  Brandy.  Kehiirdt  &>  Maitlaiid^ 
ClaimarUs. 

XJndw  fhtVntj  Act  of  ITSdyC  rtS.  [oxsTiJt.48.h  it  wrctuteof 
IbrMcure,'  that  tbf»  cukt,  which  are  marked  and  acaowpaBJed  with 
^  oartiilcates  raqoired  bj  the  act,  oontain  dutUJad  npiriti  whteh 
hafa  notbaen  imported  into  tlie  United  States,  or  a  miztmre  of  do- 
mettie  with  foreign  spirits ;  the  object  of  the  act  being  the  secnfitj 
of  the  rerenne,  without  interfering  with  those  mereantile  devioee 
whieh  loolc  only  to  indi?idaal  profit  without  defrauding  the  g^rtefA-. 


APPEAL  from  the  Circuit  Court  of  Massa- 
chusetts. 

This  cause  was  argued  by  Mr.  Emmet^  for  the  Mmkuih. 
appellants  and  claimants,  and  bf  Mr.  WebiteTf 
for  the  respondents. 

Mr.  Justice  Johnsox  delivered  the  opinion  otMmtkvuiL 
the  Court. 

The  Hbel  in  this  case  contains  two  allegations, 
and  the  amended  or  supplemental  libel  contains 
a  third. 

The  first  is,  that  these  sixty  pipes  of  brandy 
were  imported  from  abroad,  and  landed  in  tho 
port  of  Boston  without  a  permit.  The  second, 
that  they  were  not  accompanied  with  the  .marks 
and  certificates  required  bylaw.    And  the  third. 
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1825.  that  they  were  imported  from  abroad,  and  landod 
^JpJ^^^  in  the  port  of  New- York  without  a  permit. 
Brandj.  To  the  first  and  third  of  these  allegationsi  the 
record  furnishes  no  evidence,  nor,  in. fact,  is  ix 
contended,  that  the  article  seized  is  to  be  visited 
by  the  penalties  inflicted  for  those  offences,  other- 
wise  than  as  an  incident  to  the  cause  of  forfeiture 
contained  in  the  second  allegation. 

The  passage  of  the  law  on  which  the  libellants 
claim  the  forfeiture,  is  in  these  words ;  ^'  and  if 
any  casks,  &.c.  containing  distilled  spirits,  &c. 
which,  by  the  foregoing  provisions,  ought  to  be 
marked  and  aceompanied  with  certificates,  sfaalt 
be  found  in  possession  of  any  person,  unaccom- 
panied with  such  marks  and  certificates,  it  shall 
be  presumptive  evidence  that  the  same  are  liable 
to  forfeiture,  and  it  shall  be  lawful  for  any  officer 
of  the  Customs,  or  of  Inspection,  to  seize  them 
as  forfeited ;  and  if,  upon  the  trial,  in  consequence 
of  such  seizuroj  the  owner  or  claimant  of  the  spi- 
rits, &e.  seized,  Qhall  not  prove  that  they  were 
imported  into  the  United  States  according  to 
law,  and  the  duties  thereupon  paid  or  secured, 
they  shall  be  adjudged  to  be  forfeited." 

The  fact  that  these  casks  were  accompanied 
with  certificates  is  not  questioned,  nor  that  the 
certificates  accompanying  them  were  those  which 
issued  from  the  custom-house  upon  those  identi- 
cal  casks.  But,  it  is  contended,  that  the  identity 
of  the  spirits  is  destroyed  by  a  large* admixture 
of  other  spirits ;  and  that,  by  the  true  construc- 
tion of  the  law,  such  a  change  falsifies  the  certifi- 
cate, and  the  casks  are  no  longer,  in  the  sense  of 
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tbe  laW)  '^  accompanied  by  certificates.''    And,    1825. 
further,  that  such  a  change  justified  the  ""^i^ure,  ^J^^^ 
and  wherever  the  seizure  is  just,  the  anus  pr(h    BrM^y. 
bdndi  is  th?bwn  upon  the  claimant,  and  he  is 
held  to  comply  strictly  with  the  words  of  tbe 
law,  and  prove  the  spirits  which  they  contain  to 
have  been  ^^  imported  according  to  law,  and  tbe 
duties  thereon  paid,  or  secured  to  be  paid." 

That  such  a  construction  of  the  law  is  carry- 
ing its  penal  effects  beyond  the  literal  meaning 
of  its  terms,  we  understand  no  one  to  deny.  Tbe 
words'  are,  *^  if  any  casks  containing  distilled  spi- 
rits, which  ought  to  be  marked  and  accompanied 
with  certificates,"  &c.  That  these  .words  must 
necessarily  be  confined  to  the  cask,  and  cannot 
extend  to  its  contents,  results,  we  think,  from  re- 
quiring the  article  to  be  marked^  as  well  as  ac- 
companied with  the  certificate ;  a  requisition, 
absurd  in  terms,  if  applied  to  the  distilled  spirits 
contained  in  the  casks.  And  akhough  the  term, 
<<  the  samcj^  used  in  the  member  of  the  sentence 
which  imposes  the  forfeiture,  might,  with  gram^ 
matical  correctness,  be  applied  exclusively  to  the 
ca«&,  and  thereby  produce  a  greater  absurdity,  yet 
it  may,  with  as  much  propriety,  be  applied  to  both 
the  cask  and  spirits  as  its  antecedent;  and  this 
application  is  sustained  by  the  subsequent  words 
of  the  same  period;  which  speak  expressly  and 
exclusively  of  the  '^  claimant  of  the  spirits,"  and 
leave  the  cask  to  be  claimed  only  as  an  incident 
to  the  property  in  the  spirits. 

Tbe  constimenta  of  the  offence  here  intended 
to   be  visited  on   the  claimant,  obviously  aren 
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ISSRy.  1.  That  the  cask  should  contain  distilled  spirits. 
^^^^^J^^  %  That  it  should  be  one  which  the  law  rBquires 
Bnbdy.  should  be  marked  and  accompanied  with  a  certifi- 
cate, that  is,  one  that  has  been  used  for  foreign 
spirits.  3.  That  it  should  be  found  in  t  le  pos- 
session of  some  person  unaccompaaied  n  ith  the 
legal  mark  and  certificates.  When  thes3  three 
facts  concur,  the  propertjris  presumed  subject  to 
forfeiture;  audit  follows^  that  unless  all  thu  con- 
stituents unite  in  the  given  case,  it  must  b«3  acase 
of  innocence.  But  the  whole  argument  of  the 
libellant  goes  to  impose  a  fourth  circumstence  as 
essential  to  the  imputation  of  innocence^  md  the 
absence  of  which,  of  consequence,  must,  exist  in 
order  to  repel  the  imputation  of  crime ;  wliich  is, 
that  the  distilled  spirits  in  the  cask  should  be  the 
identical  spirits  imported  in  the  cask  r  and  this, 
not  firom  any  necessary  construction  of  ^  Jie^  lan- 
guage of  the  act,  but  as  a  deduction  friim  the 
supposed  policy  of  the  act. 

We  are  induced  to  adopt  the  opinion,  that  eveo 
if  it  were  consistent  with  the  rules  of  construc- 
tion to  give  a  latitude  to  the  meaning  of  language 
used  in  a  statute  so  highly  penal,  the  language 
of  t|iis  act  is  so  far  from  sanctioning  the  construc- 
tion here  contended  for,  that  it  actually  repelei 
it;  for,  it  is  observable,  that  when  theact  goes 
on  to  declare  what  it  shall  be  incumbent  on  the 
defendant  to  establish,  in  order  to  escape  the 
penalty  of  the  law,  the  ideniiiy  of  the  spirits 
found  in  the  cask,  with  that  originally  imported, 
is  not  required  to  be  proved.  It  is  only  required, 
that  he  should  prove  the  spirits  seised  to  have 
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been  legally  imported,  ^and  the  ddties  paid,  and    1825. 
whether  'w  those  casks,  or  any  other  casks,  is  ^*^y^ 
altogether  immaterial  to  hia  defence.    Gin  and    Brandy.^ 
brandy  may  interchange  receptacles,  and, travel 
together  in  perfect  security,  provided  they  have 
been  respectively  legally  imported,  and  the  ori- 
ginal certificates  attend  the  casks  to  which  they 
were  ori^nally  attached. 

From  this,  we  think  it  conclusively  results, 
that  the  government  had  nothing  in  view  but  the 
security  of  its  own  revenue,  without  interfering 
with  those  devices  of  the  mercantile  world  which 
look  only  to  individual  profit  without  defrauding 
the  govemm^it ;  and  hence,  that  the  spirit  and 
policy  of.  the  4M  section  would  carry  us  no  fidr- 
ther  than  its  express  letter. 

But  there  are  other  views  of  this  subject  which 
raise  other  questions  in  adjudicitting  on  this 
cause.  And,  first,  it  is  very  obvious,  that  if  the 
change  of  the  contents  of  the  cask  could  invali- 
date the  immunities  of  the  certificate  in  other 
cases,  it  could  not  in  the  case  where  domertic 
spirits  have  been  substituted  for  that  imported. 
If  the  evidencA  establishes  any  adulteration  in 
thia  case,  it  proves  it  to  have  been  made  by  the 
addition  of  American  spirits  to  the  imported 
brandy.  But  when  the  act  imposes  upon  the 
claimant  the  necessity  of  proving  *^  that  the  spi- 
rits found  in  the  casks  were  imported  into  the 
United  States  according  to  law,  land  the  duties 
thereon  paid  or  secured,"  it  could  not  have  in- 
tended to  impose  an  factual  impossibility,  by  re- 
quiring such  proof  as  to  spirits  which,  ex  ni  ter- 

Vm..  X.  54 
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1825.  nmiiy  were  not  imported.  Much  less  could  it 
^J^y^^  have  intended  to  leave  open  a  chance  of  defence^ 
Brandy,  where  the  substitution  was  of  foreign  liquors, 
upon  which  it  might,  by  possibility,  have  been 
defrauded^  and  preclude  all  defence  as  to  domes'* 
tic  spirits,  a  trade  in  which,  coastwise  or  in  any 
wise,  was  perfectly  harmless,  and  could  not  have 
produced  a  fraud  upon  the  revenue. 

But,  although  the  libellant  may  have  failed  on 
his  second  count,  he  is  entitled  to  all  the  benefit 
which  the  law  allowa  him  under  his  first  and 
third.  And  here  the  case  rests  upon  the  general 
provisions  of  the  50th,  70th,  71st,  and  some 
other  sections  of  the  Revenue  Law,  under  which 
the  Collector  was  certainly  justifiable  in  making 
any  seizure,  where  he  had  reasonable  ground  to 
suspect  that  a  fraud  upon  the  revenue,  or  a  viola- 
tion of  the  revenue  laws,  was  meditated.  And 
upon  showing  probable  cause  for  such  sefzure, 
the  onus  probandi  is  thrown  upon  the  claimant. 
Wliatevejr  was  the  fact,  the  certificates  of  the 
numerous  individuals  who  examined  this  brandy, 
and  testified  to  its  equivocal  nature,  were  sufii- 
cient  to  attract  the  Collector's  attention,  and  jus- 
tify his  instituting  an  inquiry  to  determine  whe- 
ther this  brandy,  notwithstanding  the  certificates, 
had  actually  paid  the  duty.  The  brandy  which 
had  paid  the  duty,  might,  by  possibility,  have  been 
drawn  off*,  and  other  brandy  substituted  that  had 
evaded  the  duty.  It  would  be  too  much,  also,  to 
hold  him  to  a  correct  construction  of  laws,  which 
have  excited  doubts  and  elicited  contrary  opi- 
nions in  Courts  of  justice.    The  claimant,  there- 
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fore,. upon  the  general  provisions  of  the  CoUec-  1625. 
tion  Law,  was  nroperly  called  upon  to  furnish  "^1^^^^^ 
an  explanation  of  circumstances  calculated  to  BraAdy. 
excite  reasonable  suspicion.  After  comparing 
the  mass  of  testimony  which  the  ca^e  affords^  we 
are  led  to  the  conclusion,  that  the  claimant  has 
successfully  repelled  the  charge  of  illicit  impor- 
tation. If,  as  before  observed,  the  brandy  was  not 
the  identical  brandy  imported  in  these  casks  in 
which  it  was  seized,  still  all  the  evidence  goes  to 
prove  that  it  was  in  part  tho  same,  and  in  part 
consisted  of  neutral  spirits,  which  spirits  two  of 
the  witnesses  call  American.  Illegal  importa- 
tion, therefore,  is  out  of  the  case.  And  the  views 
which  we  have  taken  of  the  subject  render  it 
unnecessary  to  examine  the  question,  whether  the 
evidence  establishes  the  fact  of  adulteration  or 
not. 

Deeree  of  condemnation  reversed,  with  a  cer- 
tificate  of  probable  cause. 
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The  Thomas 
Jefferson. 

[CONtTlTVTIOIIAJL  LaW.     JUftlSBlCTIOV.] 

The  Steam-Boat  Thomas  Jefferboii.   JosNSdfi 
and  others,  Clainumti. 

The  District  Court  has  uot  jurisdiction  of  a  suit  for  wages eanMd  <m 
a  voyage,  in  a  steam  vessel,  frora  Shipptogport,  in  the  sUteof  Ken- 
tucky, up  the  river  Missouri,  and  back  again  to  the  port  of  depart 
turoy  as  a  cause  of  admiralty  and  maritime  jorisdiction. 

The  Admiralty  has  no  jurisdiction  over  contracu  for  the  hire  of  sea- 
men, except  in  cases  where  the  service  is  ttihiUmHathf  performed 
upon  the  sea,  or  upon  waters  within  the  ebb  and  flow  of  the 
tide. 

But  the  jurisdiction  exists,  although  the  commencement  or  tennioa- 
tion  of  the  voyage  is  at  some  place  beyond  th6  refch  of  the  tide.  It 
is  sufficient,  if  the  service  is  essentially  a  marUiau  service. 

QncBria  Whether,  under  the  power  to  regulate  commerce  ammg  the 
several  States  Congress  may  not  extend  the  remedy,by  the  sommfr- 
ry  proces|  of  the  Admiralty,  to  the  case  of  voyages  on  the  weetem 
waters? 

However  this  may  be,  the  act  of  ITfOb  c  19.  for  the  govenaMBl  and 
regulation  of  seamen  in  the  merchant  service,  oonfines  vthe  tene- 
dy  In  the  Oistrict  Courts  to  such  cases  as  Ordinarily  belong  to  Hie 
admiralty  jurisdiction 

APPEAL  from  the  Circuit  Court  of  KentUcl^. 

Mtreh  18A.     Mr.  Justice  Story  (dblivered  the  opinion  of  the 
'         Court. 

This  is  a  suit  brought  in  the  District  Court  of 
Kentucky  for  subtraction  of  wages.  The  libel 
claims  wages  earned  on  a  voyage  from  Shipping- 
port,  in  that  State,  up  the  river  Missouri,  and 
back  again  to  the  port  of  departure;  and  the 
question  is,  whether  this  case,  as  stated  in  the 
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libel,  is  of  admir^ty  and  maritime  jyrisdiction,     1825. 
or  otherwise  within  the  jurisdiction  of  the  P^^xbTrCw 
trict  Court?    The  Court  below  dismissed  the 
libel  for  want  of  jurisdiction,  and  the  libellants 
have  appealed  from  that  decree  to  this  Court. 

In  the  great  struggles  between  the  Qourts  of 
common  law  and  the  Admiralty,  the  latter  never 
attempted  to  assert  any  jurisdiction  except  over 
maritime  contracts.  In  respect  to  contracts  for 
the  hire  of  seamen,  the  Admiralty  never  pretend- 
ed  io  claim,  nor  could  it  rightfully  exercise  any 
jurisdiction,  except  in  cases'  where*  the  service 
was'substantially  performed,  or  to  be  performed, 
upon  the  sea,  or  upon  waters  within  the  ebb  anC 
flow  of  the  tide.  This^  is  the  prescribed  limit 
which  it  was  not  at  liberty  to  transcend.  We 
say,  the  service  was  to  be  substantially  performed 
on  the  s^a,  or  on  tide  water,  because  there  is  no 
doubt  that  the  jurisdiction  exists,  although  the 
commencement  or  termination  of  the  voyage  may 
tiappen  to  be  at  some  place  beyond  the  re^M^h  of 
the  tide,  ^he  materia]  consideration  is,  whether 
the  service  is  essentially  a  maritime  service.  In 
the  present  case,  the  voyage,  not  only  in  its  com- 
mencement and  termination,  but  in  all  its  inter- 
mediate  progress,  was  several  hundreds  of  miles 
above  the  ebb  and  flow  of  the  tide ;  and  in  no  just 
sense  can  the  wages  be  consideredr  as  earned  in 
a  maritime  emplojrment. 

Some  reliance  has  been  placed  in  argument 
upon  that  clause  of  the  Judiciary  Act  of  1789,  (ch. 
20.  s.  9.)  which  includes  all  seizures  made  on 
waters  navigable  from  the  sea  by  vessels  often 
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1825.    or  more  tons  burthen,  (of  which  deecription  the 

ijiJiJ^^Cmat^^'®'®  ^^  ^*®  ^•^  "©,)  within  the  admiraltf  jn- 
JafivraoD.  risdiction. .  But  this  i«r  a  statuteable  provisidn, 
and  limited  to  the  cases  there  stated.  To  make 
the  argument  avi^ilable,  it  should  be  shown,  that 
some  act  of  Congress  had  extended  the  right  to 
sue  in  Courts  having  admiralty  jurisdiction,  to 
cases  of  voyages  of  this  nature.  We  have  for  this 
purpose  examined  the  act  of  Congress  for  the 
government  and  regulation  of  seamen  ^  the  mer- 
chants' service,  (act  of  1790,  ch.  29.)  and  though 
its  language  is  somewhat  general,  we  think 
that  its  strict  interpretation  confines  the  remedy 
in  the  Admiralty  to  such  cases  as  ordinarily  be^ 
long  to  its  cognisance,  as  maritime  contracts  for 
wages.  It  merely  recognises  the  existing,  and 
does  not  intend  to  conf0r  any  new  jurisdiction. 
Whether^  under  the  power  to  regulate  commerce 
between  the  States,  Congress  may  not  extend 
the  remedy,  by  the  summary  process  of  the  Ad- 
miralty,, to  the  cas^  of  voyages  on  the  western 
waters,  it  is  unnecessary  for  us  to  consider.  If 
the  public  inconvenience,  from  the  want  of  a  pro- 
cesii  of  an  analogous  nature,  shall  be  extensively 
ielt,  the  attention  of  the  Legislature  will  doubtless 
be  drawn  to  the  subject.  But  we  have  now  onl^ 
to  declare,  that  the  present  suit  is  not  maintain- 
able as  a  cause  of  admiral^  and  maritime  juris- 
diction, upon  acknowledged  principles  of  law. 

The  decree  of  the  Circuit  Coon,  dimussing 
the  libel  for  want  of  jurisdiction,  is  therefore 
itffirmed* 

Decree  aceordiiigfy. 
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The  Sfinu 
Maiia. 


[Puzx.] 

The  Santa  Maria.    The  Spanish  Consul,  lA- 
hellant. 

Upoo  tu  api>eal  from  a  nmndale  to  earrjr  into  eflfecta  former  decree  of 
the  Court,  nothing  is  before  the  Court  but  the  proceedings  subse- 
quent to  the  mandate. 

But  the  original  proceedings  are  always  before  the  Court,  so  far  as  is 
necessary  to  determine  any  new  points  in  contro?ersy  between  the 
parties,  whicii  are  not  terminated  uy  the  original  decree. 

After  a  general  decree  of  restitution  in  this  Court,  the  captors,  or  pur- 
chasers under  them,  cannot'iet  up  in  the  Court  below  new  claims 
for  equitable  deductions,  meliorations,  and  charges,  even  if  such 
claims  might  have  been  allowed,  had  they  been  asserted  before  the 
original  decree* 

Nor  can  the  claimants,  or  original  owners,  in  such  a  case,  set  up  a  claim 
for  interest  upoQ  the  stipulation  ukeu.  to  the  usual  form,  fo/  th?  ap« 
praised  ?alue  of  the  goods,  interest  not  being  mentioned  in  tlie  sti- 
pulation itself. 

Nor  can  interest  be  decreed  against  the  captors  personally,  by  way  of 
damages  for  the  detention  and  delay,  no-sucli  claim  having  been  set 
up,  npoD  the  ori^nal  hearing  in  the  Court  below,  or  upon  the  origi- 
nal appeal  to  this  Court. 

The  case  of  Ro$e  v.  Bmtiy,  (6  Cranehj  313.)  reviewed,  ex])lained, 
and  oonfinned. 

Upon  a  mandate  to  the  Circuit  Court,  to  carry  into  effect  a  general 
decree  pf  restitution  by  this  Court,  where  the  property  has  been 
delivered  upon  a  stipulation  for  the  appraised  value,  and  the  duties 
paid  upon  it  by  the  party  to  whom  it  ii  delivered,  the  amount  of  the 
duties  is  to  be  deducted  from  the  appraised  Talue. 

APPEAL  from  the  Circuit  Court  of  Maryland. 

This  cause  was  formerlybefore  the  Court,  apd 

the  decision  then  pronounced  will  be  found  re- 
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1885.  portedt  anU,  vol  7.  p.  490.  The  claim  of  Mr. 
^jjJJ^JJ^  Burke,  as  a  bona  Jidai  purchaser,  was  then  re- 
Mvia.  jeeted,  upon  the  ground  of  the  illegality  of  the 
original  capture,  it  having  been  made  in  violation 
of  the  i^eutrality  of  the  United  States;  and  a  ge- 
neral decree  of  restitution  was  awarded  in  favour 
of  the  libellant,  suing  in  his  official  ch^acter  as 
die  Consul  of  Spain,  for  the  benefit  of  the  origi- 
nal owners.  A  mandate  issued  from  this  Court 
to  the  Court  below^  to  carry  that  decree  into 
effect  Pending  the  original  proceedings  in  the 
Court  below,  and  before  the  appeal,  the  pn^r^, 
upon  the. application  of  Mr,  Burke,  was  delivered 
to  him,  uppn  a  stipulation  given  with  sureties  in 
the  usual  manner,  for  the  payment  of  the  apprais- 
ed value,  accorjditig  to.  the  future  decree  of  the 
Coikrt.  The  appraisers  estimated  the  property 
at  7,473  dollars  and  43  cents,  being,  as  they  de- 
clare, '\the  Umg  priee^  including  custom-house 
duties,^  and  for  this  sum,  the  stipulation  was 
given.  Upon  the  application  to  the  Court  below, 
to  enforce  the  mandate  of  this  Court,  Mr.  Burke 
filed  a  petition,  asserting  that  he  had  incurred 
coit  and  expenses^  and  paid  certain  liens  upon  the 
property.  The  specifications  now  insisted  on, 
were  the  following:  (1)  Insurance  on  the  pro- 
perty from  Galveztown  to  Baltimore,  viz.  751 
dollars  and  25  cents.  (2.)  Buties  paid  on  the 
same  at  Baltimore,  viz.  1SM15  doUaraand  14  centn. 
A  petition  was  also  filed  on  behalf  of  Mr.  Burice 
and  a  Mr.  Poirbes,  (who  now,  for  the  first  time, 
appeared  in  the  cisuse,)  as  jmnt  owners  of  the 
schooner  Harriet,  in  which  the  proper^  in  ques- 
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lion  was  brought  from  Galyeztown  to  BaUimore,    iB25. 
praying  for  tho  allowance  of  freight  for  the  voy-  ^|!{|7s«nu 
age,  amounting  to  1,500  dollars.    The  libellant     ^l»na. 
also  made  an  application  for  interest  upon  the 
amount  of  Uie  stipulation  to  be  decreed  in  his  fa- 
vour, either  from  the  time  of  capture,  from  the 
date  of  the  stipulatito,  or  from  the  decree  of  this 
Court. 

The  respective  claims  of  all  the  parties  for 
tVM  allowances  were  rejected  by  the  Circuit 
Court,  and  from  the  decree  dismissing  them  an 
appeal  wjbui  taken  to  this  Court. 

The  Attomeif  Oeneralj  for  the  appellant,  Fe6.  ima. 
Burke,  stated,  that  the  allegation  demanding  res- 
titution in  the  original  case,  .was  filed  by  the  Spa- 
nish Consul  against  the  goods,  and  the  appellant 
claimed  the  cargo  as  having  been  remitted  to  him 
in  return  for  an  outward  cargo  shipped  to  his 
agent  at  Matagorda.  It  is  now  alleged,  that  he 
wflur*  part  owner  of  the  capturing  vessel,  and, 
therefore,  as  a  wrong  doer,  not  entitled  to  the 
equitable  deductions  he  claims.  He  insists,  that 
he  is  a  hamp  jUdei  purchaser,  without  notice  of 
the  illegal- capture,  and,  therefore,  entitled  to  be 
allowed  for  duties  and  other  charges.  *  In  the  ad- 
miralty, the  libellant  and  claimant  are  both  ac- 
tors.' If,  therefore,  it  had  been  the  wish  of  the 
libellant  to  put  in  issue  the  fact  of  Burke^s  kftow- 
iedge  of,  or  connexion  with,  the  illegal  capture, 
he  should  have  answered  the  averment  which .  is 


a  Jcnopmi  V.  C«noo,4  Cfmck^$  Rtp.  SS- 
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18^.  Goiitained  in  the  claiin,  that  he  (Barke)wa8  eiH 
Upll^^^  tirely  ignorant  of,  and  unconnected  with,  that 
Maria,  transaction ;  or  he  should  have  filed  an  amend- 
ed libel,  and  charged  the  guilt  of  Burke.  The 
libellant  did  neither ;  and  thus  the  fact  of  B.'s 
guilt  or  innocence  was  not  in  issue  in  that  case. 
It  was  not  involved  in  the  decision  of  the  Court, 
which  turned  on  the  facts  of  the  illegal  arma- 
ment of  the  Patriota  in  the  ports  of  the  United 
States,  the  capture  of  the  Santa  Maria  by  that 
vessel,  and  the  identity  of  the  goods  as  part  of 
the  cargo  of  the  Santa  Maria.  These  facts  being 
established,  it  was  immaterial  who  the  owners 
of  the  capturing  vessel  were,  or  how  the  goods 
came  into  the  possession  of  Burke.  Restitution 
was  decreed  to  the  original  owneris,  and  it 
was  in  the  execution  of  Uiis  decree  under  the 
mandate  from  this  Court,  that  the  proceedings 
now  in  question  took  place.  Upon  the  present 
appeal,  nothing  is  before  the  Court  but  what  is 
subsequent  to  the  mandate.*  The  respondents 
cannot,  therefore,  enter  into  the  question  df  the 
guilt  or  innocence  of  Burke  upon  the  evidence 
in  the  original  cause.  He  is  now  to  be  consider- 
ed as  an  innocent  purchaser,  and  entitled  as  sttch 
to  aO  equitable  deductions,  meliorations,  and 
charges. 

Besides  the  other  claims  which  are  now  insisted 
on,  there  was  a  minor  claim  in  the  Court  below 
for  the  difference  between  the  valuation  and  the 
actual  sales,  which  was  withdrawn  upon  the  au- 

/#  Rose  V.  Himely,  5  Cranch^i  Kep.  SIS. 
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tnority  of  the  case  of  Uie  Betsey j  and  other  oasies     1825. 
cited  in  a  note  to  that  case/  ThTsanSf 

To  the  claims  for  duties^  insurance,  and  freight  Maria, 
it  was  objected  in  the  Circuit  Court,  that  the 
Court  had  no  authority  to  consider  them,  because 
the  original  decree  of  this  Court  had  closed  the 
door  against  all  inquiry  into  the  subject,  upon  the 
principle  settled  in  Rou  v.  Himdy.  But  this 
was  a  misapplication  of  the  principle  determined 
in  that  case.  The  question  on  the  first  appeal 
was  merely  as  to  the  proprietary  interest  oC  the 
cargo.  But  after  the  principal  question  in^  the 
cause  has  been  finally  decided,  and  the  cause 
quoQd  hoc  perpetually  disposed  of,  any  question  of 
<^harge  upon  the  original  fund  may  still  be  taken 
up  as  a  new  question,  so  long^s  the  fund  remains 
within  the  power  of  the  Court.  Such  is  under- 
stood to  be  the  practice,  both  in  England  and  in 
this  country.*  Considering  Burke  as  an  innocent 
purchaser  of  the  goods,  who  had  brought  them 
to  the  United  States,  where  they  were  claimed 
by  the  original  owners,  and  restored  to  theqi,  be* 
cause  of  the  defect  o^  title  in  those  from  whom 
Burke  had  purchased,  this  case  cannot  be  distin- 
gmi^ed  in  principle  firom  that  of  Rou  v.  Hime-^ 
hff  in  which  freight,  insurance,  duties,  and  other 
eiqpenses,  were  allowed,  under  the  same  circum- 
stances.^    The  charges  and  expenses  in  the  pre^ 

h  The  Fortnoa,  4  Rob.  228.  Thf  Vrow  Aona  CathariDa,  Ch 
Bab.  169.  'The  Nereide,  l  WketU.  Rep.  171.  The  St.  Law- 
fence,  2  GAtte.  20. 

c  4  Crtmck,  2SU    5  Crmch^  316. 
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1825.  sent  cajse,  having  been  actually  borne  by  the  in- 
)p^^Q^  nocent  purchaser,  in  bringin((  the  goods  safely 
Mana.  into  the  country,  seem  to  enter  into  the  value  of 
the  articles.theuiselves ;  and  in  withdrawing  them 
from  the  possession  of  the  purchaser,  a  reim- 
bursement of  his  actual  expenses  is  required  by 
natural  equity,  and  may  b&  considered  as  a  spe- 
cies of  mitigated  salvage.  The  claim  for  the 
amount  of  the  duties  rests  upon  higher  grounds. 
Wherever  goods  are  sold  by  order  of  Court,  or 
consent  of  parties,  the  duties  attach  as  upon  ah 
ordinary  importation  ;  and  upon  restitution  of  t)ic 
proceeds,  the  amount  of  the  duties  is  to  be  de- 
ducted.* The  party  gets  more  than  the  value  of 
the  goods,  if  he  gets  the  amount  of  the  duties ; 
and  the  purchaser  pays  the  duties  twice  over  to 
the  government  as  duties,  and  again  to  the  origin 
nal  owner,  as  part  of  the  long  price  value  of  his 
goods. 

As  to  the  claim  by  the  other  party  for  interest 
upon  the  Appraised  va^ue,  so  far  as  it  is  claimed 
fh>m  the  time  of  capture,  the  question  is  not  he- 
fore  this  Court,  because  it  was  not  made  in  the 
Court  below;  Nor  can  it  be  allowed  from  the 
date  of  the  stipulation,' because  the  stipulation  is 
a  mere  substitute  for  the  specific  goods,  which 
would  not  have  carried  interest.  The  principle 
of  Rou  V.  Hinuly  applies  to  this  demand,  since 
it  is  in  the  nature  of  a  claim  for  damages  for  the 
illegal  detention  and  delay,  which  were  prayed  in 
.  the  original  libel,  but  wliich  were  nd«  allowed  by 

/x  The  Concord..  9  GrmcL  387. 
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the  Court  below,  nor  by  this  Court,  upon  the  first    1825« 
appeal.     Interest  might,  .doubtless,  .have  been  ^^^^^^^ 
expressly  reserved  in  die  stipulation!  if  the  Court     Muiiu 
below  had  deemed  the  party  entitled  to  it.     But 
these  questions  are  definitively  closed  by  the  ori- 
ginal decree,  and  canndt  arise  upon  the  mandate 
to  carry  that  decree  into  effect- 
Mr.  D.   Hoffman^  contra^  insisted,  that  the" 
original  proceedings  in  the  cause  showed  that 
Burke  was  a  participator  in  the  illegal  seizure  of 
this  property,  and,  consequently,  could  not  claim 
any,  equitable  tleductions  from  the  full  value  on 
account  of  charges  incurred  by  him  in  hs  pre- 
servation.   He  was  a  Tnala  Jidk  possessor,  who 
was  not  entitled  to  be  allowed  for  his  expenses' 
actually  laid  out  upon  the  property,  still  less  for 
ihe  fictitious  charges  of  freight,  insurance,  and 
duties.    As  to  the  duties,  they  have  been  incur- 
red solely  by  his  electing  to  import  the  goods  for 
conisumption.    Had  they  be^n  delivered  to  the 
original  owners,  and  carried  away  by  them,  or 
had  they  never  been  brought  in,  they  would  not 
have  been  subject  to  duties.    There,  was  a  mani- 
fest inconsistency  in  the  opposite  argument,  which 
would  not  admit  the  stipulation  to  carry  interest, 
whilst  it  sought  tq  diminish  the  principal  sum  spe- 
cified in  the  stipulation,  by  claims  which  might 
have  been  made  upon  the  original  hearing.    But 
there  is  no  principle,  authority,  or  established 
practice,  which  requires,  that  where  the  goods 
have  been  delivered '  on  bail,  the  Court  should, 
eotefliporaneously,  decree  restitution  of  the  spe- 
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1825.  cific  thing,  and  the  performance  of  Uie  stipola- 
^^•^^^■"^^  tion.  The  Court  may  decree  restitution  genie- 
^•S**  rully,  and  in  executing  the  decree  it  is  to  be  ap- 
plied to  the  stipulajtion,  so  as  to  include  not  only 
what  is  substantially  comprehended  in  the  decree, 
but  eVevy  equitable  demand  consistent  with  it, 
although  not  expressly  included  in,  its  terms. 
The  allowance  of  interest  by  the  Court  below, 
after  the  original  decree  in  this  Court,  does  not 
so  much  depend  upon  the  circumstance  of  its 
being  expressly  reserved  upon  the  face  of  the 
stipulation,  as  upon  the  notorious  fact,  that  the 
Court  would  be  subsequently  colled  on  to  act  de- 
finitively upon  the  stipulation,  when  it  came  to 
execute  the  final  decree  of  this  Court.  In  thus 
executing  it,  by.allowing  interest,  the  Court  below 
would  not  modify  or  add  to  the  original  decree 
of  this  Court,  since  this  allowance  opens  nothing 
which  had  been  adjudicated  by  this  Court,  and 
is  to  be  regarded  as  nothing  more  than  an  inci- 
dent to  the  execution  of  the  decree  of  restitu- 
tion. That  restitution  would  have  been  incom- 
plete without  it,  as,  if  the  property  had  not  been 
delivered  to  the  capturing  claimant  upon  bail,  it 
might  have  been  delivered,  in  the  same  manner 
to  the  original  owner,  or  sold  by  order  of  Court, 
and  the  proceeds  invested  in  stocks  bearing  an 

interest.  .     . 

As  to  the  case  of  Rote  v.  Himdy,  it  will  be 
found  tBat  the  Court  there  assumes,  that  the 
question  of  interest  was  before  it  oh  the  origina 
appeal,  and  asserts,  that  if  the  claim  had  thei 
been  made,  it  would  have  been  rejected,  becausi 
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the  Court  did  not  conBider  the  appelUnts  as  in-  1825. 
fected  by  the  marine  trespasB  committed  by  the  "^pJITsiota 
captors.  "  The  circumstances  "of  the  case  were  Biwria. 
such  as  to  restrain  the  Court  from  inserting  in 
its  decree  any  thing  which  might  increase  its  se- 
verity. The  loss  was  heavy,  and  it  fell  unavoid- 
ably on  one  of  two  iniiocent  parties.  The  Court 
was  not  inclined  to  add  to  its  weight  by  giving 
interest  in  the  nature  of  damages.  The  allow- 
ance of  intel'est,  therefore,  in  the  Court  below, 
is  overruled."*  Besides,  in  that  case,  the  Court 
had  all  the  questions  of  equitable  deductions  and 
allowances  before  them  on  the  original  appeal, 
and  gave  a  very  special  decree  and  mandate, 
which,  ex  induitria,  omitted  interest.  But  here 
the  question  is  not  between  two  equally  innocent 
parties.  Here  none  of  the  questions  of  freight, 
insurance,  duties,  and  interest,  were  raised  in  the 
original  cause.  They  were  all  reserved  as  inci- 
dental to  the  stipulation,  which  was  not  then 
brought  before  this  Court. 

The  doctrine  laid  down  in  Rose  v.  HimeXy^ 
that  after  a  decree  in  this  Court,  and  the  cause 
sent  by  mandate  to  the  Court  below,  and  the  fur- 
ther proceedings  upon  the  mandate  are  appealed 
from,  nothing  is  before  this  Court  on  the  appeal 
but  what  is  subsequent  to  the  mandate,  is  unques- 
tionably a  sound  and  salutary  rule.  But  is  it  any 
thing  more  than  what  the  general  principles  of 
law  would  establish  ?  Is  it  anything  more  than 
an  application  of  the  familiar  maxim  as  to  re$ 

a  5  CranckURep.  317* 
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1825.    adjudicaial    ''Nothing  is  before  this  Court," 
TiiTsIlIu  ^^^^  ^^^  Chief  Justice,  ''  but  what  is  subsequeiit 

Miiria.-  t^  the  mandate."  This  is  unquestionably  true, 
but  with  this  indispensable  qualification,  that  the 
matter  in  question  prior  to  the  mandate  was,  or 
ought  necessarily  tp  have  been;  before  the  Court 
originally.  The  riile  was  applied  to  t)ie  claims 
of  freight  and  insurance  which  the  original  de- 
cree of  this  Court  had  expressly  allowed,  but 
which  the  commissioner  appointed  by  the  Circuit 
Court  under  the  mandate  had  disallowed.  But 
no  case  can  be  found  which  requires  the  Court 
below  to  pass  any  decree,  in  the  first  instance, 
upon  the  stipulation,  or  to  allow  interest  before 
the  appeal,  or  which  requires  the  question  of  in- 
terest, or  any  similar  incidental .  claim,  to  be 
brought  before  this  Court  upon  the  original  ap- 
peal. .  The  rule  in  regard  to  matters  prior'  w 
subsequent  to  the  mandate,  appears  to  be  under- 
stood precisely  in  this  manner  by  the  learned 
Judge  who  delivered  the  opinion  of  the  Court  in 
Martin  v.  Hunter.  ''  A  final  judgment  of  this 
Court  is  conclusive  upon  the  righte  which  it  de- 
ddeif  and  no  statute  has  provided  any  process 
by  which  this  Court  can  revise  its  own  judg- 
ments,"* 

The  claim  for  interest  is  an  incident  to  the  ex- 
ecution of  the  mandate  for  restitution.  Interest 
is  impliedly  due,  wherever  a  liquidated  sum  of 
money  is  wrongfully  withheld.  ^'  If  a  man  bias 
my  money  by  way  of  loan,  he  ought  to  answer, 
interest ;  but  if  he  detains  my  money  wrcmgfiiUy, 

a  1  Whe^i.  Rep.  304.  S54. 

Digitized  by  LjOOQlC 


OF  THE  JUNITED  STATES.  441 

he  ought,  afbrtiarij  to  anlBweir  interest ;  and  it  is    1825. 
still  stronger,  when  one  by  wrong  takes  frona  me  ^phTsiriiu 
my  money  or  goods,  which  I  am  trading  with,  in     Maria, 
order  to  turfa  them  into  money/''    Were  not  this 
the  case,  a  strong  temptation  would  be  presented 
to  debtors  to  violate  their  duty.    In  the  language 
of  Lord  Mansfield,  ''*they  would  be  encouraged 
to  make  use  of  all  the  unjust  dilatoriness  of  chi- 
cane, and  the  more  the  plaintiff  is  injured,  the 
less  he  will  bo  relieved."     This  is.  emphatically 
applicable  to  the  present  case,  where  the  captur- 
ing claimant  has  superadded  to  the    original 
wrong  done  to  the  owners  of  these  goodsi  all  the 
unjust  dilatoriness  of  chicahe. 

Mr.  Justice  Story  delivered  the  opinion  of  the  f«6,  teiik 
Court,  and,  after  stating  the  case,  proceeded  as 
follows: 

Several  preliminary  questions '  have  beien  ar- 
gued, which  must  be  dispbsed-of  before    the 
Court  can  entertain  any  question  upon  the  me 
rits  of  these  claims ;  and  if  disposed  of  one  way, 
they  put  an  end  to  the  controversy. 

In  the  first  place,  it  is  asserted,  that  Mr 
Burke  is  a  malajidei  claimant,  entitled  to  no  fa- 
vour whatever ;  and  by  reference  to  the  original 

a  IT.  Wm.  396.  See  also  1  Binn.  Rep.  494.  9  John.  Hep. 
71.    11  ilfofff.  Rep.  504.    1 N.  Hamp.  Rep.  180. 

6  The  Diana,  3  Wheai.  Hep.  58.  3  DalL  Rep.  333. 336.  2 
Burr.  Rep.  10^8.  See  also  1  £f.  BL  305.  3  Wili.  Rep.  205.  7 
Term  Rep.  124,.  2  Bo9.  §f  Pali.  219.  1  Johm.  Cat.  27.  1  Joknt,' 
Rep.  343.    4  Jlfotf.  Rep.  171.. 

Vol.  X; 
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1825.    proceedings,  will  be  fbund  A  party  to  the  wrong- 
^YiTg^  ful  capture  and  detention  of  the  property.    And 
Marit.     the  first  question,. therefore^  that  arises^  is«  whe^ 
tiMniit  thtt^^'  upon,  this  appeal  the  Court  can  look  into 
^r  r?"iD*'![^^^  proceedings  for  the  purpose  of  ascertain>- 
iM«aatt,  no-  ing  the  gqUt  or  innocence  of  the  claimant  ?  The 
tbt  Court  IZ  principle  laid  down  in  the  case  of  Rose  V.  Hime^ 
incf  ^tabM^2yi  (5  Ctanchf  313.)  that  upon  an  appeal  from  a 
STiIdat^  tx-mandatCi  nothing  is  before  the  GQurt  but  the  pro- 
^^^^^       ceedings  subsequent  to  the  mandatCiis  undoubt- 
edly correct  in  the  sense  in  which  that  express 
sion  was  used,  with  reference  to  the  doctrine  of 
that  case.    Whatever  had  been  formerly  before 
the  Court,  and  was  disposed  of  by  its  decree,  was 
considered  as  finally  disposed  of;  and  the  ques- 
tion of  interest  raised  upon  the  execution  of  the 
inanditte  in  that  case,  was  in  that  predicament. 
But  upon  all  proceedings  to  carry  into  efiect  the 
decree  of  the  Court,  the  original  prdceedings  are 
always  before  the  Court,  so  far  ai  they  are  ne-^ 
cessary  to  determine  any  new  points  or  rights  in 
controversy  between  the  parties,  which  were  not 
terminated  by  the  original  decree.    The  Court 
may,  therefore,  inspect  the  original  proceedings, 
to  ascertain  the  merits  or  demerits  of  the  parties, 
«o  far  to  they  bear  on  the  new  claims,  and  most 
decide  upon  the  whole  examination  what  its  duty 
requires.    In  the  present  case,  it  is  inipossible  to 
^parate  the  stipulation  from  the  other  proceed- 
ings.   It  is  unintelligible  without  reference  to 
them.    The  Court  must  inspect  them,  to  guide  it 
in  ita  future  acts,  and  ta  enable  it  to  carry  into 
effect  the  decree  of  the  Supreme  Court    That 
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decree  restores  the  property  generally  as  claims    1825. 
ed  by  the  libellant ;  but  what  that  property  is,  in  ThTsinu 
what  predicament  it  is,  an^  what  are  the  means    Mann. 
by  which  it  is  to  be  restored,  must  be  ascertained, 
before  the  Court  can  institute  any  farther  pro- 
ceedings. 

Another  preliminary  question  is.  whether  the    ^0*' *  t^ 
subject  matter  of  these  claims. is,  \n  this  stage  of^'f  r«tt{tuUon 
the  cause,  open  for  discussion.    All  the  claims  new  claims  fa? 
of  Mr.  Burke  might  certainly  have  been  brought  ntDt^*'can*iJ^'' 
forward  and'  insisted  upon  in  the  original  pro-  !h«  c^w%^^ 
ceedings.     If  his  right  to  the  property  was  not'^^* 
established,  still  he  might  be  entitled  to  equita- 
ble deductions  for  meliorations  or  charges ;  and  - 
if  these  claims  were  favoured  by  the  Court,  thd 
decree  of  restitution  would  have  been  subject  t^ 
these  deductions.    They  would  then  have  consti- 
tuted a  lien  upon  the  property,  and  the  Circuit 
Court  inust  have  enforced  it.     But    no  such 
claims  were  insisted  upon  in  the^written  allega- 
tions, or  even    viva  voce  at  the  hearing ;    the 
omission    was   Voluntary,    and    the  deduce    of 
restituticm    passed  in   the   most   absolute    and 
unconditional    form.       The    consequences    of 
now  admitting  them  to  be  brought  before  thii» 
Court  by  appeal,  would  be  most  inconvenient  and 
mischievous  in  practice.    It  would  encourage  the 
grossest  laches  and  delays.    The  paoty  mij^t.lie 
by  through  the  whole  progress  of  the  origipal 
.  cause,  until  a  final  decree,  holding  the  real  owner 
out  of  his  property,  and  securely  enjoying,  aain 
this  case,  the  profits,  and  then  start  new  claims 
for  future  investigation,  which  would  protract  the  ' 
final  decision  to  an  indefinite  period.     Such  a 
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1825.    course  would  haTet  a  tendeocy  justly  to  bring  iiitp 
^pjj^^^  disrepute  the  administration  of  jjustiee;  and  anr 

Maria,     flict  upon  the  innocent  all  the  evils  of  expensive 
fttigation.    We  think,  therefore,  that  upon  prin- 
ciple, every  existing  claim  which  the  party  has 
omitted  to  make  at  the  hearing  upon  the  merits^ 
and  before  the  final  decree,  is  to  be  considered 
as  waived  by  him,  and  is  not  to  be  entertained  in 
any  future  proceedings;  and  when  a  decree  has 
beens  made,  which  is  in  its  own. terms  absolute, 
it  is  to  be  carried  into  effect  according  to  those 
terms,  and  excludes  all  inquiry  between  the  liti- 
gating parties  as  to  liens  or  claims,  which  might 
liave  been  attached  to  it  by  the  Court,  if  tbey  had 
been  previously  brought  to  its  notice.    These  re- 
marks apply  as*  well  to  the  claim  for  freight,  as 
the  other  items.    Mr.  Burke,  as  the  importer  of 
the  goods,  would,  if  the  carrier  ship  had  belong- 
ed to  a  mere  stranger^  have  beendirectly  respon- 
sible for  th€  freight,  and  would  have  been  enti- 
tled to  bring  it  forward  ia  the  original  suit  as  an 
equitable  charge.  ^  II  can  make  nodifl^rence  in 
his  favour^  that  he  was,  as  he  now  asserts  himself 
in  his  petition  to  be,  a  joint  owner  of  the  vessel 
with  Mr.  Forbes^    Whether,  as  between*  himself 
and  his  co-proprietor,  he  would  be  liable  to  pay ' 
any  freight,  does  not  appear,  for  the  petition  is 
ndced  of  any  |froofs,  and  he  may  have  occupied 
only  his  own  portion  of  the  vessel.    Ndr  is  there 
any  evidence  adduced,  tliatMr.  Forbes  was  real-- 
ly  a  joint  owner  ;  and  in  his  original  claim,  Mr^^ 
Burke  expressly  asserts  the  vessel  to  be  his  own, 
in  terms  which  imply  a  Hole  proprietary  ii^tctest. 
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But  witliout  relying  on  those  circumstances,  it  is     1&25. 
sufficient  to  say,  that  it  is  too  late  for  Mr.  Burke  ^^Sjj^lsjj^ 
in  aiiy  way  to  assert  the  claim  for  freighti  and  if    Mariau 
payable  at  alli  he  must  now  bear  the  burthen  oc- 
casioned by  his  own  laches; 

This  view  of  the  subjeoti  makes  it.  wholly  un- 
necessary to  enter  upon  the  inquiry,  how  far  Mr. 
Burke  is  an  innocent  possessor  of  the  property 
in  controversy^^and,  as  such,  entitled  to  equitable 
deductions  and  charges.  The  claim,  whether,  a 
lien,  or  a  mere  equit5^,  has  been  totally  displaced 
by  the  unconditional  decree  of  restitution 

The  same  doctrine  applies  to  the  clwm  of  in- ^jj«*j^^«*J^^^^ 
terest  made  by  the  libellaqt.     The  question  was  "j»^»^  '"^^JJjJ: 
involved  in  the  original  proceedings,  and  the  libel  nanl  agaififc 
itself  contains  an  express  prayer  for  damages,  cirimvibr  um- 
a^  well  as  for  restitution  of  the  property.    J)a'b^eu\^)uSi 
mages  are  often  given  by  way  of  interest  for  the^i![ti*^^m 
illegal  seizure  and  detention  of  property ;  and,  "/reon*"***** 
indeed,  in  cases  of  tort,  if  given  at  all,  interest 
partakes  of  the  very  nature  of  damages^    The 
ground  now  aefsiimed  is,  that  interest  ought  to  be 
given  since  the  date  of  the  stipulation,  or,  at  all 
events,  since  the  decree  of  restitution,  because 
the  claimant  has  had  the  use  of  the  property 
duHng  this  period,  and  it  is  but  a  just  compensa- 
tion to  thelibellant  for  the  delay  and  loss  he  has 
sustained  by  the  diippossessiou.    It  might  have 
been  just  and  proper  for  the  Court  below  to  have 
refused  the  delivery  of  the  property  upon  stipu- 
lation, unless  upon  the  express   conditioni  that 
the  same  should  carry  interest,  if  so  decreed  by 
theCour^t.     And*  in. cases  of  this  nature;  it  ap* 
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1825.  pears  to  us  highly  proper  that  such  a  clause 
^151^;^^' should  be  inserted  in  the  stipulation.  But  the 
Marii.'  present  stipulation  contains  no  such  clause^  and, 
therefore,  so  far  .as  respects  the  principal  md 
sureties,  to  decree  it  upon  that,  would  be  to  in- 
clude a  liability  not  justified  by  its  terms.  It  is 
true,  that  interest  might  be  decreed  against  Mr. 
Burke  personally,  not  as  the  stipulator,  but  as 
the  claimant  in  the  cause ;  but  then  it  would  be 
by  way*  of  damages  for  the  detention  or  dielay. 
In  this  view,  it  was  a  matter  open  for  discussion 
upon  the  original  appeal ;  and  no  interest  having 
been  then  asked  for  or  granted,  the  claim  is  finally 
at  rest.  What  was  matter  formerly  before 
the  Court  cannot  again  be  drawn  into  contro- 
versy. 
h^^iS^HL  ^^^  bonsidered  tbeso  questions  thus  far 

sis.)  cdnirm-upon  principle.  But  they  have  been,  already  de- 
cided by  this  Court.  The  case  ofRoiey.  Himdf, 
(5  Cranch*$  Rep.  315.)  is  directly  ii^  point.  The 
authority  "bf  that  ease  has  not  been  in  the  slight- 
est degree  impugned,  and,  without  overthrowing 
it,  tiiis  Court  could  not  now  entertain  the  present 
claims.  We  are  tiot  disposed  to  doubt  the  entire 
correctness  of  that  adjudication. 
iMirttobt  The  question  in  regard  to  the  duties,  admits 
tiM  aptmiMdOf  a  very  different  consideration.  The  decree 
^'^^  of  restitution  awards  to  the  libellant  the  whole 
property  in  controversy,  and  nothing  more.  IJpon^ 
the  face  of  the  proceedings  it  appears,  that  the 
stipulation  was  taken  for  the  appraised  vcSue  of 
the  property,  including  the  duties  paid  to  the 
United  3tates  by  the  claimant.    The  amount  of 
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those  duties  never  coostituted  any  part  of  the  188&  . 
property  of  tbe  libellant,  or  those  for  whom  he  ^jj^g^ 
acts.  Neither  he  nor  they  have  ever  incurred  the  tua^ 
chargei  or  made  the  advance.  And  if  it  is  now 
given  to  the  libellant,  it  is  a  siim  beyond  the  value 
of  the  propertYi  which  has  been  paid  upon  the 
importation  without  hts  aid,  and  without  any  in- 
jury to  him  or  his  principal.  It  is  true,  that  in 
^e  hands  of  the  claimant  the  property  may  be 
assumed  to  be  Worth  the  whole  appraised  value ; 
but  th^t  value  includes  not  only  the  value  of  the 
property  i^er  96,  but  the  amount  of  the  duties  al- 
ready paid  by -the  claimant.  In  receiving  it,  the 
claimant  has  received  no  more  of  the  Hbellant's 
property  than  this  sum,  deducting  the  duties  al- 
ready paid.  It  has  been  said,  that  the  property 
was  wrongfully  brought  to  the  United  States  by 
the  claimant,  and,  therefor^,  he  is  not  entitled  to 
fi^our.  This  might  be  a  satisfactory  answer 
to  any  attempt  of  the  claimant  to  charge  the  li- 
bellant  with  the  duties  as  an  equitable  charge. 
But  no  such  claim  has  been  asserted;  and  if 
the  Court  were  now  to  decree  to  the  libellant  the 
whole  sum  in  fhe  stipulation,  the  decree  in  effect 
would  require  the  claimant  to  pay  the  duties  to 
the  libellant,  as  well  as  tp  the  government.  The 
original  decree  purports  no  such  thing.  It  is 
confined  to  simple  restitution  of  the  property; 
and  the  proceeds  substituted  for  that,  are  the 
net  sum,  deducting  the  duties,  the  market  price, 
or  appraised  value,  bieing  compounded  of  the  ori- 
ginal value  and  the  duties.  These  observations 
are  confined  to  n  case,  where  the  error  in  the 
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1825.    stipulation  is  apparent  upon  thefaco  of  tbo  pro- 


ceedings ;  audit  would  be  daugerous,  as  well  as 
Mtria.  improper,  to  entertain  the  question,  where  tJie 
eyidence  must  be  sought  from  extrinsic  sources** 
Upon  the  whole,  the  .decree  of  the  Circuit 
Court  is  affirraed.as  to  all  things,. except  the  dis- 
allowance of  the  clniin  for  the  deduction  of 
duties,  and  as  to  that,  it  is  reverse.d ;  and  it  is 
ordered  that  th^e  libellaot  have  Testitution  of  the 
net  appraised  Value,  deducting'  the  duties;,  and 
{hat  as  to  so  much  thereof  as  has  not  been  alrea- 
dyl  paid  to  him,  interest  bo  allowed  to  hiin  s^the . 
rate  of  six  per  cent,  per  annum,from  the  timeof 
the  allowance  of  the  present  appeal,  unto  the 
final  execution  of  this  decree,  find  that  the  stipu- 
lation stand  security-  therefor. 

Dbcbee.  This  cause  came.  on«  ifi&Ct  on  consi- 
deration whereof,  it  is  ouderbd,  abjitd^ed  and 
DECREED,  that  the  decree  of  the  Qircuit  Court  in 
jthe  premises  be  land  hiereby  is  affirmed,  except  in 
disdlowing  the  item  stated  in  the  petition  of  the 
clainuints,  paid  for  duties,  and  except  so  far  as  is 
otherwise  directed  by  this  decree  ;  and  thb 
Court,  proceeding  to  pass  sueh  decree  as  the  Cir- 
cuit Court  ought  to  have  given,  do  hereby  iurther 
OBDEB,  adjOdoe  and  decree,  that  the  said  items  of 
duties,  amounting  to  the  sum  of  nineteen  hun- 
dred^,an4  forty-five  dollars  and.  fburteen  cents, 
be.de«lucted  from  the  appraised  value  bf  the  pro^ 
petty,  as  ascertained  in  the  stipulation;  and, that 
the  libellai|$  have  restitution  of  the  residue  of  the 
appraised  value;  and  that  upon  so  much  of  the 
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said  residue  as  has  not  already  been  paid  to  the  1825. 
libellanti  interest  at  the^rate  of  six  per  centum 
per  annum  be  allowed  to  the  libellanti  from  th^ 
time  of  ^e  present  iappeal  until  ijhis  present  de- 
cree shall  be  executed  upon  mandate  by  the  Cir- 
cuit Court,  together  with  4II  the  costs  of  suit  on 
the  present  as  on  the  original  appeal ;  and  that 
the  said  stipulation  do  stand  as  security  therefor ; 
^d  that  the  Circuit  Court  do  award  execution 
upon  the  said  stipulatioiii  for  the  amount  of  prin- 
cipal and  interest  so  ordered,  adjudged  and  de- 
creed. 


[COTKBTAJIT.     PlBADIHO^ 

D^T  and  others  v.  Cnsw. 

lu  k  declaration  apoQ  «  covenant  of  warranty,  it  is  necesfary  to 
allegjB  tnbstantially  ancTiotion  by  title  paramountjbut  vo  formaT 
tends  p^  pteseribed  in  trbieh  the  afermeht  is  to  be  made^ 

Wbere  i^wasaTenmd  in  sucb  a  declaration,  **  tbat  tbe  said  O.  had 
not  a  fpbd  and  sufficient  title  to  the  said  tract  of  laud,  and  by  rea- 
son thereof  die* said  plaintiffs  were  ousted  and  dispossessed  of  tbe 
said  premises  by  doe  course  of  law,**  it  was  held  shfficient  as  «  sub- 
ftandai  afermentof  an  eviction  by  title  paramount* 

Where  the  plaintiffi  declared  in  covenant  both  as  heirs  and  devisees, 

without  lowing  in  particular  bow  they  were  heirs,  and  without 

setting  out  the  will,  it  was  held  not  to  be  fatal  on  general  demurrer. 

•  Sttcha  defect  may  be  amended  under  the  8Cd  section  of  tbeJudiciarv 

kcto(  1789,  c.  20. 

ERROR  to  the  Circuit  Court  of  Tennes^^e. 
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1835*        Thii  cause  was  argued  by  Mr.  BMf  for  the 
^"^^^  plaintiff  in  error,  and  by  Mr.  JSoton,  for  the  de- 
▼.       fendant  in  error. 

Ohiim. 

JTikiitt.        Mr.  Chief  Justice    Marshall  delivered  the 

'•*•  Mrf.     opinion  of  the  Court. 

This  is  an  action  of  covenant  brought  by  the 
heirs  and  devisees  of  Nathaniel  IXay,  in  the 
Court  for  the  Seventh  Circuit,  for  the  District  of 
Tennessee,  on  a  covenant  cont&ined  in  a  deed 
from  the  defendant  to  the  said  Nathaniel  Day, 
purporting  to  convey  a  tract  of  land  therein  men- 
tioned. The  declaration,  which  contains  six 
counts,  states  the  covenant  in  the  fourth  in  the  fol- 
lowing words:  That  the  said  Obadiah  Chism,  the 
defendant,  '^  then  and  there,  by  the  said  inden* 
ture,  covenanted  and  agreed  with  the  said  Na- 
thaniel Day,  his  heirs  and  assigns,  to  warrant 
and  defend  the  title  to  the  said  premises  against 
the  claim  of  all  and  ^very  other  person  whatso- 
ever, as  his  own  proper  right  in  fee  simple."  In 
the  fifth  count,  the  covenant  alleged  is,  ^*  to  war- 
rant and  defend  the  land  against  all  and  every 
person  whatever." 

Tn  some  of  the  counts,  the  only  .breach  assign- 
ed is  want  of  title  in  the  defendant.  The  fourth 
and  fiftii  counts  charge,  that  **  the  said  Obadiah, 
the  defendant,  hath  not  kept  and  performed  his 
covenant  so  made  with  the  said  Nathaniel  afore- 
said, with  the  said  Nathaniel  in  his  lifetime,  nor 
with  the  plaintifTs  since  his  death,  but  hath  broken 
It,  in  this,  that  he  hath  not  warranted  and  defend 
cd  the  title  to  suiH  preniisei».  (kscribed  in  said  co 
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venanti  against  all  and  every  person  whatiHjieveF,  1825. 
to  said  Nathaniel  Day,  his  heirs  and  assigns;  aod 
also  in  this,  that  thQ  said  Obadiah  had  no  title  to 
said  tra6t  of  land,  but  it  was  vested  in  the  state  of 
Tennessee ;  and  the  said  plaintiffs  aver,  that  by 
reason  of  said  want  of  title  in  said  Qbadiah,  the 
said  Nathaniel,  in  his  lifetime,  and  the*  plaintiffs 
since  his  death,  were  unable  to  obtain  possession 
thereof,  or  to  derive  any  benefit  therefrom ;  and 
also  in  this,  that  the  said  Obadiah  had  not  a  good 
and  sufficient  title  to  the  said  tract  of  land,  and 
by  reason  thereof,  the  said  plaintiffs  were  ousted 
and  dispossessed  of  the  said  premises  by  due 
course  of  law ;  and  also  in  this,  that  the  said 
Obadiah  had  no  title  to  the  3aid  premises,  but  the 
same  was  in  the  state  of  North  Carolina,  by  rea- 
son whereof  the  said  Nathaniel,  in  his  lifetime* 
and  the  plaintiffs  sincie  his  death,  were  and  are 
unable  to  obtain  possession  of  the  said  premiseisr. 

The  defendant  demurred  to  the  declaration, 
and  assigned  for  cause  of  demurrer,  that,  1st. 
^^  It  does  not  appear  in  and  by  the  said  declara- 
tion, any  averment  or  allegation  therein,  that  the 
said  plaintiffs  have  been  evicted  by  a  title  para- 
mount to  the  title  of  the  defendant ;  and  2d.  The 
said  declaration  is,  in  other  respects,  defective, 
uncertain,  and  infoi^mal.'' 

The  covenant  stated  in  the  declaration  is,  we 
think,  a  covenant  of  warranty,  and  not  u  cove- 
nant of  seisin,  or  that  the  vendor'  has  title.  In 
an  action  oi^  such  a  covenant,  it  is  undoubtedly 
necessary  to  allege,  substantially,  an  eviction  by 
title  paramount,  but  we  do  not  think  that  ain' 
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1825.  fonnal  words  are  prescribed,  in  which  this  alle- 
gation is  to  be  made.  It  is  iiot  necessary  to  say 
in  terms,  that  the  plaintiff  has  been  evicted  by  a 
title  paramount  to  that  of  the  defendants.  In 
this  case,  we  think,  such  an  eviction  is  averred 
substantially.  The  plaintiffs  aver,  *'  that  the  said 
Obadiah  had  not  a  good  and  sufficient  title  to  the 
said  tract  of  land;  and  by  reason  thereof,  the 
said  plaintiffs  were  ousted  and  dispossessed  of 
the  said  premises  by  due  course  of  law:''  This 
averment,  we  think,  contains  all  the  facts  which 
constitute  an  eviction  by  title  paramount.  T4ie 
person  who,  from  want  of  title,  is  dispossessed 
and  ousted  by  due  course  of  laWf  must,  we  think, 
be  evicted  by  title  paramount. 

We  think,  then,  that  the  special  cause  assign-, 
ed  for  the  demurrer  will  not  sustain  it. 

There  are  other  defects  in  the  declaration, 
which  are  supposed  by  the  counsel  for  the  de- 
fendants in  error  to  be  sufficient  to  support  the 
judgment.  The  plaintiffs  claim  both  as  heirs  and 
devisees,  and  do  not  show  in  particular  how  they 
are  heirs,  nor  do  they  set  out  the  will. 

It  is  Kmdoubtedly  true,  that  their  title  cannot  be 
in  both  characters,  and  that  the  will,  if  jt  passes 
the  estate  differently  from  what  it  would  pass  at  law, 
defeats  their  title  as  heirs.  But  a  man  may  de- 
vise lands  to  his  heirs,  and  the  statement  that  they 
are  his  heirs^  as  well  as  his  devisees,  though  not  a 
strictly  artificial  mode  of  declaring>.is  an  error  of 
form  and  not  of  substaiiqe.  Of  the  same  cha- 
racter is,  we  think,  the  omission  to  state  \kow  ih0 
plaintiffs  are  hei»,  or  to  set  out  the  will.    Al- 
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though  in  the  oaae  of  Dmhamr.  8Uphm$an,  1835. 
{I  Balk.  355.  6  ifod.  241.)  the  Court  ^ys, '^-^ 
^ that  where  H.  sues  as  heir,  he  must  show  his  ^v. 
pedigree^  and  comentherUf  for  it  lies  in  his  pro^ 
per  knowledge,^  the  Court  does  not  say  that  the 
omisision  to  do  this  would  be  fatal  on  a  general 
demurrer,  or  that  it  is  an  error  in  substance.  The 
plaintiff  must  lihow  how  he  is  heir  on  the  trial ; 
and  the  32d  sec.  of  the  Judiciary  Act  of  1789)  c. 
20|  appliesi  we  think,  to  omiss  ns  of  this  descrip- 
tion. The  judgment  may  be  given,  ''  according 
to  the  right  of  the  cause,  and  matter  in  law,"  al- 
though the  declaration  may  not  show^  whether  the 
plaintiff  is  the  son  or  brother  of  his  ancestor,  or 
may  not  sM  out  the  will  at  large.  An  averment 
that  he  is  the  heir  or  the  devisee,  avers  substan- 
tially a  valid  title,  which  it  is  incimibent  on  him 
to  prove  at  the  trial. 

'The  declaration  presenti  another  objection, 
respecting  which  the  Court  has  felt  considerable 
difficulty.  In  the  same  count  breaches  are  as- 
signed which  are  direcdy  repugnant  to  each 
other.  The  plaintiffs  allege,  that  from  the  de- 
fect of  titie  in  the  vendor,  they  have  not  been  able 
to  obtain  posseission  of  the  premises ;  and  also 
tiiat  they  have  been  dispossessed  of  thQse  pre- 
mises by  due  course  of  law.  These  averments 
are  in  opposition  to  each  other.  But  the  allega- 
tion that,  possession  has.  never  been  obtained  is 
immaterial,  because  not  a  breach  of  the  cove- 
nant, and,  the  majority  of  the  Court  is  disposed 
to  think, .  may  be  disregarded  on  a  general  de- 
murrer. 
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1835.        It  18  the  opinion  of  the  Courti  that  the  fourth  and 
^jj^^  fifth  counts,  however  informal,  have  substance 
_v.        enough  in  them  to  be  maintained  against  a  gene- 
ral demurrer,  and  that  th(^  judgment  mufl^t  be  re- 
versed, and  the  cause  remanded  for  further  pro- 
ceedings.   It  will  be  in  the  power  of  the  Circiiit 
Court  to  allow  the  parties  to  amend  their  plead- 
ings. 
Judgment  reversed  accordingly. 


[Local  Law.] 

McDowell  v.  Peyton  and  others. 

The  followiDg  entry,  **  I.  T.  enters  10,000  acres  of  land,  on  pait  of  m 
treasury  warrant,  No.  0790,  to  be  laid  off  in  one  t>r  more  sunreyt 
fying  between  Stoner's  fork  and  Hingston's  fork,  about  six  or  eeren 
miles  nearly  northeast  of  Bar  rod's  lick,  at  two  whlte-aifa  aapliags 
from  one  root,  with  the  letter  K  marked  on  each  of  them,  itandiog 
at  the  folks  of  a  we^t  branch  of  Hingston's  fork,  on  the  east  side  of 
the  branch,  then  running  a  line  from  said  ash  saplings,  south  4ft  de* 
grees  east,  1600  poles,  thence  extending  from  each  end  of  this  liae 
north  45  ^asl,  down  the  branch,  until  a  line  nearly  parallel  to.the 
beginning  line  ihall  include  the  quantity  of  ?acant  land,  exclusif  e 
ofs  prior  claims,**  is  not  a  ralid  entry,  there  being  no  proof  that  the 
**  two  white-ash  saplings  from  one  root,  with  the  leuer  K  marked  oq 
each  of  them,  standing  at  the  forks  of  a  west  branch  of  HiQgstoa*i 
fork,''  had  acquired  sufficient  notoriety  to  constitute  afalid  call  for 
the  beginning  of  an  entry,  without  farther  aid  thin  if  aflbrded  by 
the  information  that  the  land  lies  between  thoee  forks. 

APPEAL  from  the  Circuit  Court  of  Kentucky. 
Feh^tui         This  cause  was  argued  by  Mr.   Wickliffe  for 
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the  appellant,  aiul  by  Mr.  Tattot  for  the  reapoa*    1835« 


▼. 

Ifr.  Chief  Justice  Marhwam.  deli¥<nre4  the  ^^^^^^ 
ophiion  of  the  Court. 

This  is  an  appeaLfrom  a-decree  pronounced  in  ^f"^^ 
the  Court  of  the  United  States  for  the  Seventh 
Circuit  and  Distiict  of  Kentuckyt  dismissing'  a 
Ull  brought  by  the  plaintiff,  to  obtain  a  convey- 
ance  for  a  tract  of  land  in  posscbsion  of  the  de- 
fendant nnder  an  elder  grant,  to  which  the  plain- 
tiff claims  to  have  the  superior  equitable  title. 
The  defendant  rests  on  his  patent ;  and  as  the 
entry  under  which  the  plaintiff  claims  was  made 
before  that  patent  issued,  the  cause  depends  es- 
sentially on  the  validity  of  the  entry.  It  is  in 
these  words : 

Dec.  24th,  1782.—''  John  Tabb  enters  ]t>,000 
acres  of  land,  on  part  of  va  treasury  warrant,  No. 
9739,  to  be  laid  off  in  one  or  more  surveys,  Ijring 
between  StJonefn^  fork  and  Hinggfon^n  fork,  begin- 
ning about  eix  or  seven  'miles  nearly  northeast  of 
Harrod's  lick,  at  two  white-ash  saplings  from  one 
root,  with  the  letter  K  marked  on  each  of  them, 
standing  at  the  forks  of.  a  west  branch  of  King- 
ston's fork,  on  the  east  side  of  the^,  branch,  then 
running  a  line  from  Haid  assh  saplings,  south  45 
degrees  east,  1600  poles,  thence  extending  from 
each  end  of  thin  line  north  45  east,  down  the 
branch,  uiitila  line  nearly  parallel  to  the  begin- 
ning line  shall  include  the  quantity  of  vacant 
land^  exclusive  of  prior  claiibs." 

The  counsel  for  the  defendant  insists,  that  thii^ 
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1825.    entry  18  invalid,  because  it  does  not  describe  the 

]j;j^J^  land  with  that  certainty  which  i»  required  by  the 

V.       land  law  of  Kentucky.    They  contend  that  the 

e/tQQ.     (legeription  given  to  find  the  beginning  is  falsci 

and  calculated  to  mislead  a  subsequent  locatar. 

Harrod's  lick,  Stoner^s  fork,  and  Hingstoh's 
fork,  are  proved  to  have  been  objects  wellkliown 
by  those  names  at  the  date  of  -the  entry,  and 
serve  as  a  general  description  of  the  country  in 
which  the  land  lies  ;  but  it  is  not  shown,  that  the 
two  white-ash  aaplings  from  one  root,  with  the 
letter  K  marked  on  each  of  them,  standing  at 
the  forks  of  a  west  branch  of  Hingston*s  fork,  had 
acquired 'suiB<^ient  notoriety  to  constitute  a  valid 
call  for  the  beginning  of  an  entry,  without  further 
aid  than  is  afforded  by  the  information  that  the 
land  lies  between  these  forks.  Its  identity  is 
.  proved,  but  the  decisions  on  the  act  of  1779  re- 
quire notoriety  as  well  as  identity.  The  plain-^ 
tiffs'  counsel  maintain,  that  there  are  descriptive 
words  in  the  entry  sufficietit  to  bring  a  person, 
using  reasonable  diligence,  and  searching  for  this 
beginning,  near  enough  to  it  to'find  the  two  white- 
ash  saplings.  Those  descriptive  words  are, 
^'  Beginning  about  six  or  seven  miles  nearly  north- 
east of  Harrbd's.  lick,  at  two  wbite-ash  saplings, 
Slc.  standing  at  the  forks  of  a  west  branch  of 
Kingston's  fork,  on  the  east  side  of  the  branch.'' 
The  information,  which  is  to  guide  a  subsequent 
locater  to  the  white-ash  saplings,  is  the  course 
and  distance  from  fiarrod^s  lick,  and  the  forks 
of  a  west  branch  of  Hingston's  fork.  ^ 
A  survey  was  made  by  the  order  of  the  Court, 
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and  the  plat  shows  that  the  saplings  mentioned  1825. 
in  the  entry  are  three  miles  and  one  hundred  and 
forty  five  poles  from  Harrod'js  lick,  and  that  the 
course  which  leads  to  them  is  north  53  degrees 
east  The  real  distance,  then,  is  about  one  half 
th6  distance  called  for  in  the  entry,  and  the  course 
varies  eight  degrees; 

To  obviate  the  objection  founded  on  this  vari- 
ance, the  plaintiff  alleges  the  distinction  between 
the  descriptive  and  locative  calls  of  an  entry. 
The  purpose  of  the  first  is  to  bring  the  subse- 
quent locator  into  the  neighbourhood  of  the  land 
he  means  to  avoid,  and  that  of  the  second  is  to 
and  the  land  already  appropriated,  so  as  to  ena- 
ble him  to  appropriate  the  adjacent  residuum. 
The  precision,  therefore,  which  is  necessary  in  a 
locative  call,  has  never  been  required  in  that 
which  is  descriptive. 

The  correctness  of  this  principUis  not  contro- 
verted. Still,  it  is  necessary  that  the  descriptive 
calls  should  designate  the  place  so  nearly,  as  to 
give  information  which  would  enable  a  subsequent 
locator  of  ordinary  intelligence  to  find  the  land 
previously  entered,  by  making  a  reasonable 
search.  It  will  not  be  pretended,  that  in  such  a 
case  as  this,  exactness  in  distance  ^r  in  course, 
would  be  indispensable  to  the  validity  of  the  en- 
try ;  but  distance  and  course  are  both  intended 
to  lead  to  the  ash  saplings,  and,  if  unaided  by 
other  description,  could  alone  be  regarded  by  the 
person  who  should  search  for  them.  He  would 
pursue  a  northeast  course  at  least  six  miles  from 
Harrod's  lick ;  and  not  finding  a  western  branch 
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1825.  of  HingstoJ^,  wcmld  search  f6r  such  a  stream  in 
exery  direction,  from  the  place  to  which  he  wnf 
conducted  by  his  course  and  distance.  In  an  un- 
explored country/ covered  with  cane  and  other 
woodi  it  would  be  extremely  difficult  to  find  an 
object  far  from  being  conspicuous^  at  a  distance 
of  two  or  three  miles,  and  would  require  more 
time^'and  labour  than  ought  to  be  imposed  on  a 
person  desirous  of  appropriating  the  adjacent 
residuum.  The  counsel  for  tke  plaintiffii  would 
not  attempt  to  support  such  an  entry ;  but  they 
coQtend  that  the  error  in  both  course  and  dis- 
tance is  corrected  by  otlier  parts  of  the  entry» 
and  by  the  situation  of  objects  to  which  the  at^ 
tention  is  directed. 

The  land  is  required  to  lie  between  Stoner  and 
Hingston ;  and  the  person  who  should  pursue  a 
northeast  direction  from  Harrod's  lick,  in  search 
of  it,  would  strike  Hingston  at  the  distance  of 
five  and  one  eighth  miles.  He  wouU,  conse- 
quently, know  that  he  had  passed  the  ash  sap- 
lings, and  would'retum  in  search  of  them.  His 
search  would  be  directed  td  a  western  branch  of 
Hingston,  at  the  forks  of  which  the  two  white- 
ash  saplings  woidd  be  found.  It  is  contended,, 
thai  this  description  would  lead  the  inquirer  to 
the  mouth  of  Clear  creek,  proceeding  up  whieb^ 
he  would  fivd  at  one  of  its  forks  the  whitewash 
saplings,  at  which  Tabb's  entry  begins. 

If  this  statement  was  strictly  accurate,  there 
would  certainly  be  great  force  in  the  argument 
founded  on  it.  With  certain  information  that 
Cldar  creek  was  called  for  in  the  entry,  and  that 
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its  beginning  was  at  a  place  so  well  described  as  1835.. 
to  be  known  when  seen,  ^t  might  not,  perh&ps,  be  ^^^^^^ 
loo  much  to  require  the  person  desirous  of  acqui-  ^  j-^ 
ring  adjacent  land  to  trace  that  creek  to  the  forks 
at  which  the  saplings  stand*  But  the  inquirer  is 
not  directed  to  Clear  creek.  He  is  directed  to  a 
western  branch  of  QihgiAon,  and  two  branches 
empty  into  that  stream,  the  one  above  and  the 
other  below  the  point,  at  ivbich  a  northeast 
course  from  Harrod's  lick  would  strike  it,  and 
about  equi-distant  from  that  point.  There  is  no 
expression  in  the  entry  which  would,  in  the  first 
instance,  direct  tlie  inquirer  to  Clear  creek,  on 
which  the  saplings  stand,  in  preference  to  Brush 
creeki  on  which  they  do  not  stand.  His  attention 
would  be  rather  directed  to  Brush  creek,  by  a 
circumstance  which  is  undoubtedly  entitled  to 
consideration,  and  has  always  received  it  in  Ken- 
tucky. It  is  this :  Clear  creek  had,  at  the  time 
tiiili  entry  was  made,  an  appropriate  name,  which 
distinguished  it  from  the  other  western  branches 
of  Hingston ;  and  a  locater,  intending  to  place  his 
beginning  on  that  creek,  might  be  reasonably 
expected  to  call  it  by  its  appropriate  name,  and 
i^ot  to  refer  to  it  by  a  general  description  which 
it  possessed  in  common  with  many  other  streams. 
The  inquirer,  therefore,  would  proceed,  in  the 
first  instance,  to  Brush  creek,  because  that  creek 
would  be  designated,  when  Tabb's  entry  was 
made,  only  as  a  western  branch  of  Hingston. 
The  plaintiff  contends  that  this  error  would  soon 
be  corrected,  because  the  entry  calls  for  a  north- 
east course  to  run  down  the  branch,  and  Brush 
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1825.  ereek  bends  so  much  at  a  small  distance  from  its 
mouthy  as  to  satisfy  the  inquirer  that  this  could 
not  be  the  stream  intended  by  the  entry.  Widi 
the  plat  before  us,  we  can  readily  make  this  dis- 
covery. But  a  person  unacquainted  with  the 
course  of  Brush  creek,  would  not  make  it  until 
he  had  proceeded  up  It  a  considerable  distance. 
He  could  not  know,  till  he  had  done  so,  that  the 
creek  would  not  again  change  its  course,  and  pur- 
sue a  southwestern  direction.  If,  after  making 
this  discovery,  he  should  go  to  Clear  creek,  he 
would  find  its  first  course  from  Hingston  a  very 
discouraging  one  ;  nor  would  its  course  be  adapt- 
ed to  the  6all  of  the  entry,  until  he  came  within 
a  very  short  distance  of  the  fork  at  which  the 
saplings  stand.  Add  to  this,  Clear  creek  -ap- 
pears to  fork  several  times  before  reaching  the 
saplings;  and  at  each  of  these  forks,  an  accurate 
search  must  be  made  before  the  inquirer  would 
proceed  farther  up  the  creek. 

The  course  and  distance  from  Harrod's  lick, 
mentioned  in  the  entry,  are  calculated  to  mislead 
a  person  desirous  of  knowing  the  land  it  desig- 
nates ;  and  although  these  errors  might  qnques- 
tionably  be  corrected  by  other  parts '  of  tbd  de^ 
scription,  which  would  conduct  us  with  reasotia*^ 
ble  certainty  to  the  beginning,  it  may  well  be 
doubted  whether  the  whole  of  this  entry,  taking, 
all  its  parts  together,  and  combining  them*  oon- 
taihs  such  reasonable  certainty.  Had  it  been 
jiew,for  the*  first  time,  broughtbefore  a  Court  for 
adjudication,  it  is  liable  to  such  great  and  seri- 
ous objections,  that  it  would  most  probably  be 
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pronounce  invalid.  But  the  liighest  Court  of  1825. 
Kentucky  has  already  given  this  decision  ;  and 
this  Court  has  always  conformed  to  that  construc- 
tion of  the  legislative  acts  of  a  State,  which  has 
been  given  by  its  own  Qourts.  This  gener^ 
principle  is  entitled  to  -peculiar  consideration, 
when  it  applies  to  an  act  which  regulates  titles  to 
land.  r 

The  case  of  Cochran  v.  TAoma.^  reported  in 
Hardiuy  26L  depended  on  the  validity  of  this 
entry,  and  in  that  case,  the  Court  decided  against 
its  validity.  The  authority  of  tliis  decision  has 
been  questioned  on  several  grounds.. 

1st.  It  wasmad.e  by  only  two  Judges,  when  the 
Court  consistisd  of  four,  the  others  being  inte- 
rested. 

Had  a  coAtriary  opinion  been  avowed  by  both  or 
either  of  the  other  Judges,  or  by  any  Judge  since 
this  decision  was  made,  its  authority  would  un- 
doubtedly be  much  impaired^  if  not  entirely  an- 
nulled. But  no  such  contrary  opinion  has  been 
expressed,  altbough  the  decree  in  Couchtnan  v. 
Thomas  was  pronounced  in  the  spring  term  of 
1808.  Since  then  it  wa3  made  by -a  tribunal, 
which  was  $it  the  time  legally  constituted,  and 
has  remained  unquestioned  for  sixteen  years,  this 
Court  must  a,dmit  its  authority  in  like  manner  as 
if  it  had  received  the  formal  approbation  of  a 
majority  of  the  Judges. 

3d.  A  second  objection  is,  that  it  is  a  single 
decision ;  and  the  Courts  of  Kentucky  do  not 
Cfonsider  themselves  as  bound  by  a  single  deci- 
sion, if  its  princfiples  are  believed,  on  more  ma- 
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1825.  ture  deliberation,  to  be  unsound.  Those  Courts, 
we  are  informed,  have  often  given  different  deci- 
sions on  the  same  entry,  when  brought  before 
them  in  a  different  case,  prepared  with  more  care. 

That  different  decisions  will  be  oflen  made  on 
th6  same  entry,  can  excite  no  surprise,  when  it  is 
recollected  that  the  validity  of  an  entiy  does  not 
depend  entirely  on  its  own  terms,  but  on  the  iqp- 
plication  of  those  terms  to  external  objects,  and 
the  general  notoriety  of  those  objects,  as  proved 
by  the  testimony  in  each  case.  If  in  one  case, 
the  party  claiming  under  an  entry  had  neglected 
to  prove  the  notoriety  of  soine  material  call,  by 
the  notoriety  of  which  its  certainty  was  to  be  es- 
tablished, in  consequence  of  which  defect  the 
entry  was  declared  to  be  invalid,  this  could  con- 
stitute no  reason  for  pronouncing  the  same  deci- 
sion in  another  case,  between  different  parties, 
who  had  been  careful  to  bring  before  the  Court 
ample  testimony  of  the  fact  on  Which  the  cause 
must  depend.  This  difference  of  decision  would 
constitute  no  difference  of  principle. 

But  the  Court  can  perceive  no  new  testimony 
in  the  case  under  consideration,  which  can  vary 
it,  to  the  advantage  of  the  plaintiff*,  from  the  case 
of  Cauchman  v.  ThamoB. 

It  may  be  very  true,  that  a  single  decision  can- 
not be  permitted  to  shake  settled  principles,  and 
that  this  Court  ought  not  to  consider  one  judg 
ment  as  overturning  well  established  doctrines, 
and  introducing  a  new  course  of  opinion.  But, 
certainly,  a  decision  on  the  very  point  which  has 
remained  for  many  years  unquestioned,  has  tbe 
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first  impression  in  its  favour,  and  must  be  proved    1825* 
to  overturn   established  principles  before  this  ^^'^^ 
Court  can  disregard  it.  ▼. 

The  land  law  of  Kentucky  requires  that  the      *^"* 
holder  of  a  land  warrant,  shall  locate  it  **  so  spe- 
cially and  precisely,  that  others  may  be  enabled 
with  certainty  to  locate  other  warrants  oi)  the 
adjacent  residuum." 

In  construing  this  provision  of  the  law.  Courts 
have  always  inclined  to  support  entries,  where 
this  inclination  could  be  indulged  consistently 
with  the  provision  itself;  but  they  have  always 
supposed  a  reasonable  degree  of  precision  and 
certainty  to  be  indispensable  to  the  validity  of 
every^  entry. 

They  have  laid  down  great  general  principles, 
in  the  application  of  which  to  particular  cases,  the 
shades  of  difference  are  as  numerous,  and  as  nice 
as  ih  the  application  of  the  principle,  that  the  in- 
tention of  the  testator  shall  govern,  to  the  words 
bf  a  will. 

The  description  of  the  land  to  be  acquired, 
which  every  entry  must  contain,  may  be  divided 
into  general  and  special.  The  general  descrip- 
tion must  be  such  as  to  bring  the  holder  of  a 
warrant  to  be  located  into  the  neighbourhood  of 
the  land  already  appropriated,  and  such  asto  ena- 
ble him  to  find  that  land  with  reasonable  dili- 
gence ;  the  special  description,  or,  in  the  techni- 
cal language  of  the  country,  the  locative  calls  of 
the  entry,  must  be  such,  ito  to  ascertain  and  iden- 
tify the  land.  All  the  cases  recognise  these  prin-- 
ciples^  and  claim  to  comi^  within  them. 
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1825.        The  counsel  for  the  j^aintiff  hM  cited  many 

^^^i^^  cases,  in  which  entries  have  been  sustained,  al* 

^  V-        though  the  whole  description  they  contain  has 

Peyton.  °  -1  5 

not  been  precisely  accurate. 

The  CQurt  has  examined  these  cases,  and  is  of 
opinioit  that  in  all  of  them,  although*  the  deiscrip- 
tion  may  b*^.  in  part  defective  and  unceAain,  such 
defect  and  uncertainty  have  been  cured  by  other 
callsi  which  afford  all  the  information  that  could 
be  reasonably  required.    An  example  of  this  is 
furnished  by  the   case  of  Taylor  v.  Kincaid, 
(Hardifit  82.)    The  entry  was  made  '^on  the 
head  of  Willis  Lee's   branch,  four  miles  from 
Leesburg,"  and  was  sustained,  although  the  head 
of  the  brancb  was,  in  truth,   elevoQ  miles  from 
Leesburg.    In  this  case,  however,  the  mistake  in 
the  distance  was  corrected  by  tfa^e  notoriety  of  the 
object  itself.    Willis  Lee*s  branch,  at  the  time, 
and  before  the  locatiQU  was  made,  was  so  noto- 
rious that  the  inquirer  could  not  be  misled  by  the 
mistake  in  the  distancie.  That  a  part  of  the  descrip- 
tion which  is  erroneous,  may  be  discarded,  if  the 
object  called  for  is  itself  do  notorious  that  it  re- 
quires no  aid  from  description,  and  cannot  be 
mistaken;  and  that  such  part  will  not  vitiate  the 
entry,  may  be  admitted,  without  impugning  the 
judgment  in  the  case  of  Couchman  v.  Tkama$. 
Tabb's  entry  contains  no  descriptive  call,  which 
would  conduct  the  inquirer  to  the  white-ash  sap- 
lings he  is  in  search  of,  and  the  saplings  them- 
selves were  liot  objects  of  sufficient  nsktoriety  to 
cure  the  defects  in'the  general  description. 

'Decree  affirmed. 
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J  825. 

[LOCAIi  Ijait/j 

Dabby's  Lessee  ▼•  Mater  and  another. 

QMOfVi'  How/  fur  ft  will  of  lands,  dolj  piofod  and  racorded  in  one 
Sute,  10  as  ti^  b^  ofidence  in  the  Courts  of  that  Sute^  is  thereby 
rendered  eHdenee  in  the  Cdorts  of  another  State,  (provided , the 
reoord  on  itt  face  shows  that  it  poesetses  all  the  solemnities  required 
bj  the  laws  of  the  Sute  where  the  land  lies,)  under  the  4th  arr. 
sec.  1.  of  the  oonstitutiouof  the  Uilited  Sutes? 

The  local  law  of  If aiyland,  as  to  the  effect^of  efidence  of  the  pro- 
bate of  a  will  of  lands,  in  an  aoticn  of  ijeetnient,  is  the  same 
with  the  eommon  law. 

A  doij  certified  copy  of!a  will  of  .lands,  and  the  probate  thereof,  hi 
the  Orphan's  Court  of  Maryland,  is  not  efideoce  in  an  action  ot- 
ejectment,  oC  a  defiso  of  lands  hi  Tennessee. 

^     EBRQH  to  the  Circuit  Court  of  West  Ten* 
nessee. 

This  cause  was  argued  by  Mr.  BM  and  Mr.^^^fo^ )'' 
Isaacs  for  the  plainti^  in  error,  and  by  Mr. 
White  and  Mr.  D.  Hoffman  for  the  defendants  in 
error*  But  as  Uie  judgment  turned  only  on  a 
riiigle  pointy  and  does  not  finally  dispose  of  the 
diuse,  it  has  not  been  thought  necessary  to  report 
the  argument. 

Mr.  Justice  Johnson  d^dlirered  the  opinion  oi  Marckwh, 
the  Court. 

This  was  an  action  of  ejectment,  in  which  th#>. 
present  plaintifi'was  plaintifi'in  the  Court  belotv. 
His  title  is  derived  throug:h  a  patent  to  one  Jqhn 
Rice,   and  successive,  cony ev^ncoB  down  to  him  > 
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13S5.  3elf,  which  it  is  immaterial  to  recapitulate,  unce 
^  ^  -^  no  question  arises  upon  this  ^art  of  the  evidence. 
The  defence  set  up  was  the  statute  of  limita- 
tions, and  in  order  to  bring  himself  within  its  pro- 
visions, the  defendant  received  the  patent  under 
which  the  plaintiff  claims,  as  the  patent  for  his  own 
land,  and  undertakes  to  connect  himself  with  it. 
This  gavief  rise  to  a  variety  of  exceptionatiken  by 
the  plaintiff  to  the  evidence  offered  by  the  defend- 
ant for  this  purpose,  to  which  the  defendant  re- 
plies, that  should  he  have  failed  in  establishing  a 
connexion  fay  a  chain  of  title,  he  has  complied 
with  the  statute  notwithstanding,  by  proving  his 
possession  within  the  patent  issued  to  Rice, 
which,  he  contends,  is  all  the  connexion  with  a 
patent  which  the  l.aw  requires* 

One  of  the  grounds  of  exception  made  by  the 
pl&intiff  is,  that  the  evidence  of  the  defendant 
proves  his  possession  to  be  upon  a  tract  of  land 
essentially  different  from  that  whicb  the  patent 
covers.  And  not  a  little  difficulty  has  existed  on  this 
patt  of  the  case,  to  understand  the  counsel  when 
discui^ing  the  question  of  identity.  AH  this  has 
arisen  from  Emitting  to  have  the  locu$  mquo  es- 
tablished by  a  survey ;  an  omission  to'  which  the 
Court  takes  this  opportunity  to  express  its  dis- 
approbation. It  is  true,,  that  the  case  upon  this 
bill  of  exceptions  can  be  disposed  of  without 
such  a  survey,  but  great  facility  would  have  been 
afforded  by  a  survey,  in  understanding  -the  dis- 
cussion, which,  without  it,  was  scaii;«ily  intelligi- 
ble. It  is  very  obvious^  when  we  refer  to  the 
patent  lo  B\op  under  which  the  plaintiff'  claims^ 
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and  the  entry  to  Ramsay  through  which  the  de-  1826. 
fendant  deduces  title,  both  of  which  ax6  made 
parts  of  the  bill  of  exceptions,  that  they  do  not 
describe  the  same  land.  On  the  contrary,  that 
to  Rice,  calling  for  the  entry  to  Ramsay  as  its 
eastern  boundary,  must  necessarily  lie  without  it. 

However,  we  are  of  opinion,  that  we  are  not 
now  at  liberty  to  notice  this  inconsistency.  The 
bill  of  exceptions  states,  that  the  plaintiff  proved 
the  defendant  in  possession  of  the  land  granted 
to  Rice,  and  the  defendant  proved  himself  in 
possession  of  the  land  entered  to  Hamsay,  both 
concurring  in  the  fact  that  the  land  in  the  defend- 
ant's possession  was  the  land  in  controversy ;  from 
which  it  certainly  results  that  Rice  held  a  patent 
for  Ramsay's  entry.  But  the  defendant  having  no 
piOent,  the  other  has,  of  course,  the  legal  estate 
in  him,  which  may  be  barred  by  the  defendant's 
possession,  if  he  brings  himiielf  within  the  pror 
visions  of  the  statute. 

In  order  to  cdnnect^*himself  with  the  patent, 
the  defendant  proved  a  sale  of  the  inchoate  in- 
terest of  John  Rice  to  one  Solomon  Kitts,  and 
the  next  link  in  his  title  depended  upon  the  totU 
of  Solomon  Kitt^.  To  prove  that  Kitts  devised 
the  land  to  the  trustees  through  whoVn  defeqdant 
ma^e. title,  a  copy  and  probate  of  the  will  of 
Kitts  was  produced  in  evidence,  duly  certified 
from  the  Orphan's  Court  of  Baltimore  c6unty, 
Bfaryland,  in  which,  it  seams,  the  will  had 
been  recently  proved  and  recorded.  This  evi- 
dence was  excepted  to,  but  the  Court  ovemded 
theexception^.anditwenttd  the  jury. 
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1825.        The  question  is,  whether  thie  evidence  thus 
offered  was  legal  evidence  of  a  devise  of  land  ? 
The  common  law  doctrine  on  this  subject  no 
one  contests;  the  ordinary's  probate  was  no  evi- 
dence of  the  eicecUtion  of  the  will  in  ejectment. 
.^^^*^**jff**'J  Where  the  will  itself  was  in  existence,  and  could 
at"  ^loili'non^®  produccd,  it  was  necessary  to  produce  it; 
'''' '  when  the  will  was  lost,  or  could  not  be  procured 

to  be  produced  in  evidence,  secondary  evidence 
was  necessarily  resorted  to,  according  to  the  na- 
ture of  the  case.  But  whatever  proof  was  made, 
waiB  required  to  be  made  before  the  Cpurt  tbia 
tried  the  cause ;  the  proof  before  the  ordinary 
being  ex  parte^  and  the  heir  at  law  having  had 
no  opportunity  to  cross-exaniin^  the  witnesses ; 
neither  were  the  «ame  solemnities  required  to 
admit  the  will  to  probate  as  were  indispensable 
to  give  it  validity  as  a  devise,  of  real  estate.  At 
first  it  %as  a  question  bf  controversy  between 
the  common  law  and  ecclesiastical  Courts,  whe- 
ther a  wiM,  containing  a  devise  of  lands,  should 
not  be  precluded  from  probate,  although  contain- 
ing a  bequest  of  personalty  also.  And  the  ques- 
tion was  one  of  serious  import,  since  the  com- 
mon law  Courts  required  the  production  of  the 
original,  whereas  the  consequence  of  probate 
wm^  that  the  original  should  he.  consigned  to  the 
archives  of  the  Court  that  proved  it.  This  was 
at  length  compromised,  and  the  practice  intro- 
duced of  delivering  out  the  will,  .when  necessary* 
iipon  security  to  return  it.* 

Upon  general  principles,  there  xb  no  question, 
that  lands  in  Tennessee  must,  in  all  respects,  be 
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subject  to  the  land  la;w8  of  Tenne89ee.    Their     1B25. 
laws  affecting  devises,  and  the  roles  of  their  ""^^^^ 
Courts  respecting  evidence  iii  ejectment,  must        ▼• 
be  the  law  of  this  case,  as  far  as  the  constitution       ^^^* 
of  the  United  States  does  not  control  the  one^^^^^  J^ 

A.  *Ua  \#v*kA»  vnrni  lit  to  tbt 

or  the  Other.  «ffectofad«- 

With  regard  to  the  liiodification  under  which  J"*^^*"   •"JJ. 
the  right  of  devising  may  be  exercised,  there  is  Jj^^dtln  mo- 
no question  that  the  power  of  the  State  is  unli* 
mited;  and  wills  of  realty,  wherever  executed, 
must  conform  to  the  laws  of  Tennessee.    The  . 
right  of  determining  whether  its  laws  have  been 
complied  with  in  this  respect,  is  a  necessary  re- 
sult from  the  po^er  of  passing  those  laws.    But  Q^^^{||!>^   ^^"^ 
in  this  respect,  it  has  been  supposed,  that  the  '«i  pnitcipie  u 

•     ■  /•     t       c*  .     -  •  ti     ,  inodterd  by  the 

right  of  the  States  is  in  some  measure  controlled  provisiont   of 
by  that  article  of  the  constitution,  which  dtjclarestion  and'iawf 
'<  that  full  faith  and  credit  shall  be  given  in  each7ft|!^ct^to^'ihe 
State  to  the  public  acts,  recordg,  ahd  judicial  |il||'' £^''76 
proceedings  of  every  other  State.'*    Arid  hence  J^Si;".*^^*^! 
that  a  will  of  lands  duly  recorded  in  one  State^l|*5?[f,7   •,^: 
so  as  to  be  evidence  in  the  Courts  of.  that  State,  J^'^"!!^^  J^^ 
is  rendered  evidence  thereby  in  the  Court  of  every  ^^vy ,   o^her 
other  State,  provided  the  record,  on  the  face  of  it, 
shows  that  it  possessed  the  solemnities  required 
by  the  laws  of  the  State  where  the  land  lies. 

As  this  is  a.  question  of  some  delicacy  as  it  re* 
lates  to  devises  of  lands,  the  Court  passes  it  over 
at  present,  being  induced  to  adopt  the  opinion, 
that  the/. irule  could  not  be  applied  to  this  case, 
since  the  laws  of  Maryland  do  not  make  the  pro- 
bate h^re  offered  evidence  in  a  land-cause  in  the 
Courts  of  that  fitate. 
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1825.        That  the  law  of  Maryland,  with  regard  to  the 

^"^j^j!^^  evidence  of  a  devise  in  ejectitieiit,  is  the  common 

f"       law  of  England,  i8  clearly  recognised  in  the  case 

*^*''     of  Smith's  lessu  v.  Steele^  (]  Harris  and  M' Henrys 

itw  Mary!^^^')    '**  ^^"^  casc,  as  in  this,  a  Copy  of  the  will 

d€inc*c'o7*he*'*^  probatc  were  iiffered  in  evidence,   and  was 

probate  of  a  Supported  by  proof  of  the  loss  of  the  oriirinal  will 

an  action  of  from  the  otiice  of  prpbates.    Yet  the  whole  ar- 

fjectment,    if  t  i      •      •  /•     i 

the  sane  with  gument  tums,  not  on  the  admission  of  the  copy 
laX  of'Tng'and  probaie  per  sej  but  whether  admissible  at  all 
'"^'  to  prove  the  existence  and  contents  of  the  origi- 

nal will.  And  the  Court  declare,  in  permittiag 
it  to  be  reul  in  evidence  to  thejury,  that  they  are 
at  liberty  (ofind  for  or  against  the  original  will, 
not  holding  them  bound  from  the  production  of 
the  probate  to  find  for  the  plaintiffs.  It  is  ob- 
servable also  in  that  case,  that  it  is  yielded  in  ar- 
gument throughout,  that  the  admission  of  the 
probate  could  only  be  sustained  on  the  idea,  that 
the  acts  of  1704  and  1715,  now  no  more  in 
force,  permitted  the  ordinary  to  take  probate  of 
wills  of  laud.  But  it  has  been  supposed,  that 
the  Maryland  law  of  probates  of  1798,  has,  by 
express  enactment,  made  such  probates  evidence 
in  their  own  Courts.  And  had  it  beeii  shown, 
that  such  had  been  the  established  construction 
of  that  law,  and  the  practice  of  the»State  Courts 
under  it,  this  Court  would  not  have  hesitated  to 
relinquish  their  own  views  on  the -correct  con- 
struction to  be  given  to  that  clause. 

As  it  is,  we  must  pursue  the  suggestions  of  our 
own  minds  with  iregard  to  the  legal  constructimi 
of  the  act. 
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The  clause  alluded  to  is  the  4th  sec.  ch*  2.  art.     1825. 
3.  t>f  the  act  in  question,  and  is  in  these  words : 
^  An^  attested  copy,  under  the  seal  of  offioe,  of 
any  will,  testament,  or  codicil,  recorded  in  any 
oflSce  authorized  to  record  the- same,  shall  be  ad-^J^^*y"V  Jf 
mittedin  evidence  in  any  Court  of  law  or  equity,  J^^'J"'^  ^J[ 
provided  that  the  execution  of  the  original  ^iU  J;,''.,^^^'^* 
or  codicil  be  subject  to  bexontested  until  a  pro-*^"><p^>*»^« 

_  •       -    .  ,1  1.  r.  •*  ioa*  to  make 

bate  hath  been  had  according  to  this  act. '  the     pcobat» 

It  IS  true,  that  the  generality  of  the  terms  in  the  iience  in  an 
first  lines  of  this  clause  is  such  as  wDuld,  if  un-menr*'  ^^^^' 
restricted  by  the  context,  embrace  wills  of  lands. 
h,  is  also  true,  that  the  previous  chapter  in  tro 
same  article  prescribes  the  formalities  necessary 
to  give  validity  to  devises  of  real  estate;  it  is 
farther  true,  that  the  previous  sections  of  the  se- 
cond chapter  indicate  the  me^ns,  and  impose  the 
duty  of  delivering  up  wills  of  all  descriptions  to 
the  Register  of  the  Court  of  Probates,  for  safe 
keeping,  after  the  death  of  the  testator,  and  until 
they  shall  be  demanded  by  some  person  authorized 
to  demand  them  for  the  purpose  of  proving 
them. 

But  it  is  equally  true,  that  the  act  does  not  au- 
thorize the  registering  of  any  will  without  pro- 
bate. Nor  does  it,  in  any  one  of  its  provisions, 
relate  to  the  probate  of  any  wills,  except  wills  of 
goods  and  chattels. 

The  clause  recited  makes  evidence  of  such 
wiHs  only  as  are  recorded  in  the  offices  of  Courts 
authorized  to  record  them.  But  when  the  power 
of  taking  probate  ia  expressly  limited  to  the  pro- 
bate of  wills  of  goods  and  chattels,  we  see  not 
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1825.  with  what  propriety  the.  meaning  of  the  clause  in 
question  can  be  extended  to  wills  of  any  other 
description.  The  Orphan's  Court  may  take  pro- 
bates of  wills  though  they  affect  lands,  provided 
they  also  affect  goods  and  chattels  ;  but  the  will, 
nevertheless,  is  conclusively  established  only  as 
t6  the  personalty. 

Unless  the  words  be  explicit  and  imperative 

to  the  contrary,  the  construction  must  necessarily 

conform  to  the  existing  laws  of  the  State  on  the 

subject  of  wills  of  real  estate.    And  when  the 

power  of  taking  probates  is  confined  to  wills  of 

personalty,  we  think  the  construction  of  the  clause 

recited  must  be  limited  by  the  contexts 

Bv  tho  laws     We  are,  therefore,  of  opinion,  that  there  was 

the  pr'l^bMr^^^  in  the  law  of  Maryland  which  could,  uin- 

r.7'"  n'lto^'h^rder  the  constitution,  ihake  the  diocument  offered 

made  iividen^  to  prove  this  will  per  86  evidence  in  a  land  cause^ 

inrm  for  lindi  Nor  docs  there  appear  to  exist  any  rule  of  law  in 

inTeiMestee.  Ten^cssee,  whichcould  make  such  a  documeiht 

good  evidence  under  the  laws  of  that  State. 

Since,  therefore,  the  charge  of  the  Court  w^s 
generalinfavour  of  the  defendants,  and  the  effect 
of  each  particular  piece  of  evidence  upob  the  minds 
of  ;he  jury  cannot  be  discriminated,  this  opihion 
disposes  of  the  whole  cause. 

The  case  presents  several  other,  and  very  im- 
portant questions,  but  the  GcUrt  will  at  present 
decline  remarking  on  them. 

Judgment  reversed,  and4  vemirefaeia$den&90 
awarded. 
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[iNtTAIfCX   CoUftT.      fUACrtCE.] 

J.  Manro  and  others  v.  Joseph  Almeida,  and  the 
goods,  chattels,  and  credits  of  the  said  Al- 

HEIDA. 

The  Courts  of  the  United  States,  proceeding  as  Courts  of  admiralty 
and  maritime  jurisdiction,  have  jurisdiction  in  cases  of  maritime 
torts,  in  penonam  as  well  as  in  fern. 
The  Courts  of  the  United  States* proceeding  as  Courts  of  admiralty 
and  maritime  jurisdiction,  may  issue  the  process  of  attachfnent  to 
eonipel  appearance,  both  in  cases  of  maritime  torts  and  contracts. 

Under  the  Process  Act  of  179t,  c.  187.  [xxxTii]  s.  £.  the  proceedings 
in  cases  of  admiralty  and  maritime  jurisdiction  in  the  Courts  of 
the  United  States,  are  to  be  according  to  the  modified  admiralty 
practice  in  Our  own  country  engrafted  upon  the  British  practice; 
and  it  is  not  a  sufficient  reason  for  rejecting  a  particular  process^ 
which  has  been  constantly  used  in  the  Admiralty  Courts  of  this 
country,  that  it  has  (alien  into  desuetude  in  England. 

The  process  by  attachment  may  issue,  where? er  the  defendant  lias 
concealed  himself  or  absconded  from  the  country,  and  the  goods* 
to  be  attached  are  within  the  jurisdiction  of  the  aidmiralty. 

It  may  issue  against  hia  goods  and  chattels,  and  against  his  credits 
and  efiects  in  the  hands  of  third  persons. 

The  remedy  by  attachment  in  the  admiralty,  in  maritime  case*?,  ap* 
plies  even  whore  the  tame  goods  are  liable  to  the  process  of  foreign 
attacbinent,  Issuing  from  the  Courts  of  common  law. 

It  applies  to  the  case  of  a  piratical  capturci  and  the  cifil  remedy  is 
not  merged  in  the  criminal  ofience. 

In  case  of  defi^ult,  the  prop^tf  attached  may  be  condemned  to  ano 
awer  the  demand  of  the  libellant. 

It  ii  not  necessary  that  the  property  to  be  attached  ^ould  be  specified 
inthelibeL 

Jl  aeeaw,  that  an  attachment  cannot  iseae  without  an  esLprott  oitler  of 
the  Judge,  but  it  may  bo  issued  aimultaneoutiy  with  tha  monitioa  ; 
and  where  the.attachmeiit  issued  in  this  manner,  and  in  pursuance 
of  the  prayer  of  the  libel,  this  Court  will  ptesume  that  it  wasretpir 
Tarly  issued. 
Vol.  X.  60 
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1825.        APPEAL  from  the  Circuit  Court  of  Mary- 
land. 

This  was  a  liblsl  filed  in  the  District  Court  by 
the  appellants)  resident  merchants  of  Baltimore, 
against  the  respondont,  Almeida,  charging  him 
with  having  forcibly  and  piratically  taken  from 
on  board' a  certain  vessel,  ofi*  the  capes  of  the 
Chesapeake,  and  within  the  territorial  limits  of 
the  United  States,. the  sum  qf  5,000  doUars,  in 
specie,  belonging  to  the  fLppellcaiis,  and  converts 
ed  the  same  to  his  own  use,  without  bringing  it 
into  any  port  or  place  for  adjudication.    The 
libel  further  stated,  that  the  said  Almeida  had 
absoopded  from  the  United  States,  and  fled  be- 
yond the  jurisdiction  of  the  Court,- and  that  no 
means  of  redress  remained  for  the  libellants,  im- 
Ittfs  by  process  iff  attachment  against  the  goods, 
chattels,  and  credits  of  the  said.  Almeida,  which 
were  also  about  to  be  removed,  by  his  orders,  to 
foreign  parts.    The  libel  also  prayed  a  personal 
monition,  and  likewise  viis  et  modw,  and  that  the 
respondent  might  answer  the  premises  on  oath, 
and  be  compelled  to  pay  the  appellants  the  said 
snm  of  5,000  doUacSj  and  damages ;.  and  in  de- 
fault thereof,  that  his  gopds,  chattels,  and  credits, 
when  attached,  be  condemned  to  answek*  the  pre- 
mises, &c.    The  Marshal  returned,  that  he  had 
attached  certain  goods  and  chattels  of  the  said 
Almeida ;  that  the  said  Almeida  was  not .  to  be 
found  within  the  District,  and  that  he  had  left  a 
copy  of  tlie  monition  at  the  late  dwelling,  house 
of  Almeida,  ^nd  had  affixed  it  at  the  public  ex- 
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cliango,  and  on  the  mast  of  the  vessel  contain-     1825. 
ing  the  goods  and  chattels  attached  by  him.   But  ^"^^^^^ 
although  the  transcript  of  the  record  contained       y^ 
a  petition  for  the  sale  of  the  attached- goods,  and 
an  order  of  the  Court  denying  the  prayer  of  the 
petition ;  yet  it  did  not  appear  by  the  record  by 
what  authority  the   attachment  issued.    But  it 
appeared  by  the  admission  of  counsel  at  the 
hearing;  that  the  attachment  had  been  issued  by 
the  clerk  of  the  District  Court,  as  a  process  of 
course,  without  any  particular  order  of  the  Judge. 
The  respondent  appeared  by  a  proctor  df  the 
Court,  and  demurred  to  the  libel.     On  the  argu- 
ment of  the  demurrer,  the  Pistrict  Court  dismiss* 
ed  the  libel,  €tnd  ordered  that  the  goods,  chat- 
tels, and  credits,  attached,  should  be  restored 
with  costs.     This  decree  being  affirmed,  pro 
fomuif  by  the   Circuit  Court,  the  cause  was 
brought  by  appeal  to  this  Court. 

Mr.  Hoffmun  and  Mr.  Mayer ^  for  the  appeL-  ^^''•^w;/ 
lants,  argued,  (1.)  That  on  principle  the  process 
of  attachment  must  be  considered  as  peculiarly 
applicable  in  admiralty  proceedings^  As  the 
Court  acts  habitu/illy  in  rcm^  the  proceeding  by 
attachment  very  naturally  became  a  part  of  its 
practice.  Henc^  it  was  often  resorted  to  in 
early  times  in  England  ;  but  the  Courts  of  com-* 
mon  law,  influenced  by  an  illiberal  and  jealous 
spirit,  have  gradually  encroached  upon  the  ad- 
miralty judicature  ;  and,  we  may  readily  believe, 
as  we  are,  told,  that  it  has  fallen  into  desuetude 
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1825.  in  that  country.'  But  this  does  not  prove  that 
^■^J^J^^'  its  legal  existence  is  extinguished.  It  is  still  in 
T.  use  on  the  European  continent,  whence  the  local 
^  customs  of  London  pnd  Exeter  were  also  de- 
rived ;  the  principle  being,  that  persons  are  to 
bQ  reached  by  justice  through  the  medium  of 
their  property,  as  well  as  by  direct  proceedings 
tfi  personam ;  and  though  there  are  some  excep- 
tions to  the  application  of  this  principle,  yet  it  is 
universally  applied  to  the  case  of  absconding 
debtors.^  Contrary  to  the  opinion  of  Huberus, 
the  proceeding  by  attachment  was  known  to  the 
civil  law,  and  is  expressly  provided  for  by  the 
Digutf  in  the  case  of  an  absconding  defendant. 
2.  It  has  been  said,  that  if  the  proceeding  by 
attachment,  in  the  Admiralty,  be  applicable  to 
cases  of  contract,  it  cannot  properly  be  applied 
%,o  a  tort  stich  as  the  present.  But  there  is  no 
audiority  to  sustain  such  a  distinction.  In 
Clerke^i  Praxis  no  distinction  is  laid  down  be- 
tween tort  and  debt ;  but  the  course  of  proceed- 
ing is  intimated  in  that  book  as  applicaUe  to 
both;  and  the  language  in  2  Bro.  434.  includes 
all  grievances  and  claims  whether  of  contract  or. 
tort.'  In  this  countiry,  however,  it  has  been  ex- 
prei|sly  adjudged  to  extend  to  tort  as  well  as 
debt.'    It  may  be  admitted^  that  where  the  tort 

9  tt  Bro.  Civ.  md  Jdm.  Lmo,  $SS. 

h  Vm  LttmMae%  Rom.  EhOek  £w,  54Sl\  US.  546.  548. 

c  HalP9  jtdm.^Prm:i.  60, 6l.  6S.  70. 78.  82. 8». 

d  Bee'Mjtdm.  Rep.  to.  64. 141.  iS6.  3  Gaflb.  Ri^  41, .  Del 
C^yr.  AfBokl,d  DalL  338.  The  Cairiuf,3  DM.  133.  2  &> 
A,  JtMmfWj^hp  714. 754. 
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is  of  BO  indefinite  a  character  that  it  can  be  re-  1835. 
duced  to  no  certain  estimate,  attachment  will 
not  lie.  But  here  there  is  an  obvious  standard 
for  determining  the  amount  of  the  Wrong,  and 
liquidating  the  damages.  The  property  taken 
consisted  of  specie  dollars.  Where  a  tort  can 
be  thus  defined,  attachments  have  been  allowed 
even  from  the  Courts  of  common  law/  Re$ 
nan  per  $e  invicem  sed  per  pecuntam  eetimanturf 
et  non  petunia  per  res.  Even  before  the  statute 
of  Marlbridge,  for  remedy  in  excessive  distresses, 
where  iHoney  was  taken  in  such  cases,  trespatfn 
would  lie ;  because  money  is  the  measure  of  its 
own  value,  and  of  every  wrong  concerning  it.^ 
There  is  then,  here,  as  much  certainty  in  the  de- 
mand, from  the  nature  of  the  wrong,  as  is  re- 
quired in  debt.  The  appellants  do  not  sue  as 
for  a  tortf  by  that  name ;  but  they  state  their 
complaint,  and  leave  it  to  the  Court  to  give  it  the 
benefit  of  such  technical  forms  as  are  appropri- 
ate to  the  case.  Even  at  common  law,  they 
might  have  devested  their  claim  of  all  the  formal 
characteristics  of  tort,  and  given  it  the  qualities 
of  contract  and  the  certainty  of  debt.  The 
wrong  concerning  money  exclusively,  they  might 
bave  brought  indebitatue  asiumprit  for  money 
hAd  and  received,  instead  of  trespass  for  money 
taken  and  carried  away.  A  Court  of  Admiralty, 
with  its  chara)^teristic  liberality,  will  regard  their 

a  Sergeanet  Lam  of  Attack.  44.    2  fi/-o.  Pemuylv.  Rep.  98. 
Appendix.    5  5^^.  t  R^fnole,  450.    3  Term  Rep.  338. 
4  2  Bae.  Abr.  tit  Dutren.    1  Bwrr.  590.    2  Str.  281. 
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1835.    claim  as  having  assumed  tbia  technical  form,  if  it 
be  neceeaary  for  the  purposes  of  justice. 

3.  Evenif  the  process  issuied  irregularly  in  this 
case,  for  want  of  ^  predous  special  application 
to  the  Judge,  it  is  now  too  late  to  object  to  the 
irregularity,  since  the  appearance  of  xhb  defend- 
ant cures  all  forma]  defects  in  the  process^*  But 
the  equitfible  maxim,  that  what  ought. to  be  done 
will  be  considered  as  done,  is  applicable  in  a 
Court  of  Admiralty  ;  and  if  the  claim  he  so  ye* 
rified  as  that  the  process  of  attachment  ought  to 
haviB' issued,  the  Court  will  consider  it  as  having 
duly  issued.  Quod  fieri  non  debet  fctcium  valet, 
is  a  maxim  applicable  to  the  omission  of  acts 
merely  directory  and  formal  in  their  nature.  It 
may  be  thai  the  course  of  the  English  High 
Court  of  Admiralty  requires  a  previous  applica^ 
tion  to  the  Judge  to  authorize  the  issuing  en  at- 
tachment, but  such  is  no'i;  the  practice  in  the  Uni- 
ted States.  The  irregularity  might  have  been 
taken  advantage  of  by  an.  exception,  in  the  na- 
ture of  a  plea  in  abatement,  or  by  a  motion  to  set 
aside  the  process,  but  not  upon  demurrer,  as  here 
attempted. 

y4.  This  is  a  complaint  cognizable  on  the  in- 
stance side  of  the  Courts  and  not  of  prize  juris- 
diction. :  The  libel  alleges  a  capture  ^within  the 
territorial  jurisdiction  of  this  country,  and,  there- 
fore, a  violation  of  its  neutrality.  It  is  .then  not 
u  case  of  ordinary  belligerent  capture,  involving 
the  rights  of  war,  and  requiring  the  cognisadice 

e  bCr<inch,49S.    ACranci.AZK 
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of  the  Prize  Court.  A  mere  maritime  tort  is  out  1825. 
of  the  sphere,  of  the  prize  jurisdiction,  which  is 
confined  to  captures  jure  belli.  The  libel  here 
charges  a  piratical  taking,  and  not  a  capture /ure 
belli.  The  act  of  1794,  c.  50.  s.  6.  authorizes 
the  District  Courts  to  take  cognisance  of  ott 
cases  of  capture  within  our  waters.  It  brings 
them  within  the  civil  or  instance  jurisdiction  of 
the  Admiralty,  and  does  not  consider  such  cases 
as  subjects  of  prize  jurisdiction,  which  had  al- 
ready been  vested  in  the  District  Courts. 

5.  The  civil  remedy  in  this  case  is  not  merged 
in  the  piracy  charged  as  the  wrong  of  which  the 
appeUants  complain.*  That  doctrine*  only  ap- 
plies to  cases  of  felony  and  treason  ;.  and  takes 
its  rise  from  the  policy  of  the  ancient  common 
law,  to  compel  the  despoiled  party  to  prosecute 
his  appeal  for  robbery,  and  to  prevent  the  conir 
pounding  of  felonies.  Piracy  is  not  felony  at 
common  law,  nor  has  it  all  the  common  law  in- 
cidents of  felony,  although  in  some  cases  it  ia 
expressly  declared  by  statute  to  be  felony.  Al- 
though the  Stat.  28  Hen.  VIII.  c.  15.  makes  pi- 
racy triable  according  to  the  course  of  the  common 
law,  yet  it  has  not  been  interpreted  to  place  it 
on  the  footing,  and  give  itUhe  technical  qualities^ 
of  felony.  A  pardon  of  felonies j  since  this  sta- 
tute, does  not,  ex^  vi  terminiy  incl\ide  piracy.* 
The  act  of  Congress  goes  no  farther,  in  identify- 

a  Co.  Lift.  Ill, 112.    5  T^m  Rep.  173.    4  BL  Cmm.  70. 
2C8.  662.    14  Johrii.  Risp.  268     2  Bro.  Civ.  Sc  Adm.  J  a  o,  1 10. 
h  Bac,  Ahr.  fit.  Pira*.ft.     Pprdon 
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1825.  tag  piracy  with  felony,  than  the  statute  of  Henry 
'  does.  An  attachment  against  a  pirate's  goods, 
for  a  robbery  committeil  by  him,  was  known  to 
the  earlier  periods  of  the  law^  and  there  was  a 
writ  from.Chancery  to  authorize  it/  But,  it  is 
clear,  that  the  doctrine  of  merger  cannot  be  ap- 
plied' to  the  case  of  a  pirate  absconding  frtfm 
justice,  and  where  the  individual  sufferer  cannot 
prosecute  him  criminally.  Buch  is  understood 
to  be  the  recently  adjudged  law  in  England, 
even  in  respect  to  a  felony  at  t^ommon  law. 
.  6.  It  was  unnecessaiy  that  the  attachment 
should  sfieciiy  the  goocjs  to  be  attached.  No 
rule  of  practice  prescribes  it,  and  no  principle  of 
convenience  requires  it.  In  the  analogous  case 
of  distringas  on  mesne  process  at  common  law, 
no  such  specification  is  made.  The  party  whose 
goods  are  attached  may  release  them,  by  ap- 
pearing and  giving  security;  a^id  if  he  suffers 
them  to  be  condemned  and  sold  by  default,  no 
more  of  tfa^  proceeds  will  be  decreed  to  the 
libellant  than  is  sufficient  to  satisfy  his  demand. 
7.  Nor  is  the  locality  of  the.  territory  or  juris- 
diction widiin  which  the  property  is  attached 
material  to  the  validity  of  the  attachment,  it 
being  seized  in  the  exercise  of  the  Admiralty 
judicature  upon  a  subject  within  its  established 
jurisdiction,  and  the  property  taiken,  or  the  right 
to  it,  npt  being  the  immediate  object  of  the  suit, 
but  only  incidental  to  its  prosecution.  CUrkt?$ 
Praxis  (Pt.  2.  tit.  28.)  doeSf  indeed,,  speak  qt 

a  Fitzhr  Nat.  Brev.  1 14.    2  OolSt.  Jbp.  408, 409. 
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goods  within  the  ebb  and  flow  of  the  tide,  or  on 
the  sea,  being  subject  to  the  attachment ;  but  it 
evidently  alludes  to  these  instances  only  by  way 
of  exemplification,,  not  of  restriction.  This  is 
also  evident  from  tit.  32.  which  authorizes  the 
attachment  of  the  defendant's  goods  and  credits 
in  the  hands  of  a  third  person,  without  restrict 
t!on  as  to  locality. 

Mr.  Tanejfj  coiitra,  argued,  (1.)  that  a  civil 
suit  could  not  be  maintained  for  the  injury  com- 
plained of  in  the  libel.  The  remedy  is,  here 
sought  in  personam  by.  a  suit  in  the  Instance 
Court.  The  attachment  is  a  mere  ancillary  pro- 
cess to  compel  appearance.  The  property  is  out 
of  the  jurisdiction  of  the  Court,  and  this  is  a 
proceeding  against  other  property  to  compel  an 
appearance.  The  wrong  charged  in  the  libel  is 
a  piracy.  Can  this  be  treated  as  a  private  wrong  ? 
There  is  no  case  in  the  records  of  the  English 
Admiralty  to  authorize  such  a  proceeding,  and 
both  principle  anu  analogy  are  against  it.  The 
absence  of  all  authority  in  adjudged  cases  is  a 
strong  argument  that  it  is  not  law.  It  is  said  that 
piracy  is  not  treason  nor  felony.  In  England  it 
was  treason,  and  is  felony.  It  has  been  such 
since  the  stat.  25  Edw.  III.  c.  2.*  The  goods  of 
pirates,  not  belonging  to  others,  are  forfeited  to 
the  crown,  as  in  felony.^    How,  then,  can  these 

a  4Bl.Cotum.7l' 

b  2  Bro,  C«>.  ^  Aim,  l,nw.  40S. 
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18%.    goods  be  made  liable  to  satisfy  the  damages  sus- 
'^•^Tjj^U^  tained  by  a  j>rivate  party  ? 


A   idda. 


T._  But,  it  is  said,  that  the  iBJured  party  may 
waive  the  tort,  and  treat  it  as  a  contract.  The  only 
case  where  this  may  be  done  is,  where,  on  a. con- 
version of  the  plaintiiSf's  goods,  and  a  subsequent 
sale  and  receipt  of  the  goods,  the  plaintiff  may 
ratify  what  is  done,  and  consider  the  goods  as 
having  been  received  by  his  authority.  But  that 
is  in  the  case  of  a  private  tort,  which  may  be 
waived  :  a  wrong  to  the  public  cannot  be  waived. 
The  authority  of  Dr.  Braume  is  express,  tha(Vin 
such  a  case  the  remedy  is  either  criminally,  as  for 
a  public  crime,  or  in  the  Prize  Court,  as  for  a 
wrongful  taking  as  prize.* 

3.  If  the  appellants  can  maintain  a  civil  suit 
in  such  a  case,  can  they  do  it  in  this  form  of 
proceeding  ?  Will  an  attachment  from  the  ad- 
miralty^ lie  against  the  goods  of  an  absent  or  ab- 
sconding debtor  ?  The  power  of  proceeiling  in 
this  manner  once  existed,  and  was  analogous  to 
the  proceeding  by  foreign  attachment  according 
to  the  custom  of  London ;  but  has  long  since 
been  disused  in  England,^  and,  like  many  other 
usages  in  the  admiralty,  has  become  obsolete/ 
But  the  foreign  attachment,  according  to  the 
custom  of  London,  only  applied  to  cases  of  con- 
tract ;  and  Sir  L.  Jenkins  claims  the  admiralty 
jurisdiction  to  be  exercised  in  this  manner  only 

a  2  Bro.  Civ.  4*  Adm.  LaWj  113. 
h  2  Bn.  Civ.  ^  Adm.  Lmo,  434 
ffnir9j4dm.Praci.6^. 
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in  caaea  of  contract.^    The  practice,  a|i  it  is  laid    1996. 
down  by  Ckrke^  is  plainly  confined  to  contracts.  ^"^I^^S^^ 
The  caption  of  tit-  28,  part  l.:is-^*  of  the  warrant   ^^j^ 
to  be  impetrated  in  rem,  wherid  the  debtor  ab- 
sconds," Slc.    And  tit.  S2i  states,  that  <<  some- 
times the  person,  loAo,  by  loan,  or  other  mari- 
time contTOdf  u  indAted  to  another ^^^  Sm.  and 
then  authorizes 'an -attachment  of  the  credits  or 
goods  of  the  debtor  in  the^haods  of  a  third  per? 
son,  upon  the  principle  laid  down  in  the  codOf 
that  ddritor  ereditorie  eet  dMior  treditori  oredi- 
tofie ;  all  which  evidently  implies,  that  the  whole 
proceeding  is  confined  to  matters  of  debt  and 
contract.^ 

Although  the  proceeding  by  attachment  has 
been  occasionally  resorted  to  in  this  country^  yet 
it  cannot  be  said  to  have  gained  a  legal  footing ; 
and  it  would  be- an  extremely  inconvenient  prac- 
tice in  our  divided  jurisdiction,  where  there  may 
be  as  many,  different  attachments  issued  at  the 
same  time  as  there  are  Districts  in  the  Union. 
But,  to  prevent  the  abuses  to  which  it  is  iKble,  it 
is  indispensably  necessary  that  this  process 
should  ody  issue  by  an  express  order  of  the 
(Toiirt.  IJ^here  is  no  precedent  for  its  issuing  of 
course,  and  as  it  cannot  issue  without  an  affida- 
vit, the  sufficiency  of  the  matter  contained  in  the 
affidavit,  and  the  libel,  are  fit  subjects  for  the  de- 
termination of  the  Judge,  and  ought  pot  to  be 
confided  to  the  discretion  of  a  mere  ministerial 

a  S^UPfLamJoMm. 57K    %Bro. Civ.  ^  Aim. haom^  Aib. 
i  iroVf  Jdm.  Prata.  60. 70^ 
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officer,  such  as  the  clerk.  So,  also,  the  property 
to  be  attached  should  be  speci^cally  stated  in  the 
warrant.  This  is  required  by  Gierke^  in  the  pas- 
sages already  cited.  Tit.  28.  authorizes  '^  a 
warrant  to  be  impetrated  to  this  effect,  viz.  to 
attach  9uch  goods  or  such  ship  of  D.,  the  defend- 
ant, in  whose  hands  soever  they  may  be ;  and  to 
cite  the  said  D.  specially  as  the  owner,  and  all 
ethers  who  claim  any  right  or  title  to  them,"  &c. 
These  errors  were  pot  cured  by  the  defendant's 
appearance,  because,  if  we  resort  to  the  analogy 
of  common  law  proceedings,  his  appearance  dis- 
solved the  attachment;  and,  in  the  present  case, 
he  appeared  under  protestj  for  the  purpose  of 
contesting  the  regularity  of  the  proceedings* 


Mnrck  zih.      Mr.*  Justice  Johnson  delivered  the  opinion  of 
the  Court. 

The  record  in  this  cause  sets  out  the  libel,  the 
demurrer,  and  the  decision  of  the  Court  upon 
the  demurrer.  So  far  the  case  is  consistent  and 
intelligible ;  but  the  record  contains,  also^  a  pe- 
tition for  the  sale  of  certain  attached  goods,  a 
survey  of  the  goods,  and  a  decision  against  the 
petition,  but  no  exhibition  of  the  processor  mode 
bv  which  these  goods  came  into  the  custody  of 
the  Marshal.  As  the  decision  of  the  Court  sus- 
tains the  demurrer,  we  are  left  at  a  loss  upon 
the  record,  to  discover  how  process  of  attach- 
ment came  to  be  issued.  To  obtain  such  pro- 
cess is  the  very  prayer  of  the  libel,  and  the  de- 
•eisioii  of  the  Court  is  against  that  prayer. 
All  the  solurion  that  the  case  presents,  is  to  be 
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found  in  the  argument  of  counsel,  and  their  mu*    1825* , 
tual  admiBsions.  '•^'"^^ 

The  clerk,  it  seems,  issued  the  attachment  as  ▼. 
process  of  course,  and  the  respondent,  insteild 
of  moving  to  quash  it  for  irregularity,  appeared 
to  the  libel,  filed  bis  demurrer,  and  was  content 
to  let  the  regularity  of  the  attachment  abide  the 
decision  of  the  Court  upon  the  general  ques- 
tions raised  upon  the  libel.  The  Court  appears 
to  have  treated  the  subject  under  the  same  views, 
since  the  decree  of  the  District  Court,  after  dts- 
roissing  the  libel,  contains  an  order,  <<  that  the 
goods,  chattels,  and  credits  attached,  be  restored, 
with  costs ;"  which  decree  was  affirmed  pro 
fcrma  in  the  Cjrcuit  Court. 

Upon  this  state  of  the  case  the  cause  has  been 
argued,  as  one  bringing  up  to  this  Court  a  ques- 
tion on  the  regularity  of  the  process  issued  by 
the  clerk  ;  and  if  the  process  so  issued,  and  the 
return  of  the  Marshal  upon  it,  and  a  motion  to 
quash  the  writ,  had  been  set  out  on  the  record^ 
there  is  no  question  that  the  appeal  would  have 
brought  up  the  whole  subject.  Biit  as  the  re- 
cord is  deficient  in  these  particulars,  we  do  not 
perceive  how  we  can  take  notice  of  that  p&rt  of 
the  Judge's  decision  which  orders  the  restoration 
of  the  goods  attached. 

We  must,  therefore,  confine  ourselves  to  th6 
questions  raised  on  the  libel  and  demurrer. 

The  immediate  question  presented  is,  whether 
the  Court  below  erred  in  refusing  to  the  libellaht 
the  process  of  attachment  oh  the  case  made  out 
in  his  libel  ? 
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1825«        And  tbii  reiolvei  itself  into  two  questions; 

the  first  arising  on  the  rights  the  second  on  the 

remedy  of  the  case.     It  must  be  here  noticed, 

that  the  legality  of  the  seizure  made  by  Almeida 

is  not  now  in  question ;  that  question  may  be 

Undergoing  adjudication,  for  aught  we  know*,  in  a 

Court  of  competent  jurisdiction,  and  we  are  not 

to   be  understood  as  prejudging  the  influence 

which  the  decision  of  a  foreign  tribunal  may 

have  upon  the  final  adjudication  between  these 

parties^      The  defendant  has  demurred  under 

protest,  and  the  only  question  now  is,  whether 

the  libellant  has  made  out,  prifna  fade,  a  good 

cause  for  relief  in  the  admiralty. 

TiM  cmirtt     The  ground  of  complaint  is  a  maritime  tort, 

^uSTbim^'lthe  violent  seizure  on  the  ocean  of  a  sum  of 

Slm'^iS  .S".  money,  the  property  of  the  libeHi^nts.  •  That  the 

^Hm^  ^j^  libellant  would  have  been  entitled  to  admiralty 

^j2j*^J^J[1  process  against  the  property,  had  it  been  brought 

^"•^^■■r*  within  the  reach  of  our  process,  no  one   has 

pwmmm  aiquestiou^.    The  only  doubt  on  this  part  of  the 

subject  is,  whether  the  remedy  in  pereanam,  for 

which  this  is  a  substitute,  (or,  more  properly, 

the  form  of  instituting  it,)  can  hb  pursued  in 

the  admiralty. 

On  this  Doint  we  considcir  it  now  too  late  to 
express  a  doubt.  This  Court  has  entertained 
such  suits  too  often,  without  hesitation,  to  pehnit 
the  right  now  to*  be  questioned.  Such  was  the 
case  of  Maley  v.  Skattack,  (3  Cranch,  458.) 
Such  is  the  principle  recognised  in  Murrojf  v. 
Tke  Chamdng  BeUey,  ('2  Cranch,  483.)  where 
the  Court  decreet  damages  against    the  libel- 
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liuit.    Such,  also,  was  the  principle  in  the  case    1835. 
of  the  ApoUan,  (9  Wheat.  Rep.  3620  in  which  "-tK^ 
the  libel  was  directly  in  personam,  and  damages        ▼. 
decreed.    We  consider  that  question,  therefore,    ^'^""•*^ 
i|s  not  to  bestirred. 

The  remedy  by  attachment,  also,  to  compel  ap-^^*^  g^tS 
pearance,  has  very  respectable  support  in  prece^  s^^^    pro- 
dent.    In  ihe  District  Court  of  South  Carolina,  c^uruf  or  ad! 
during  the  administration  of  a  very  able  admi-  ^Au^  V 
ralty  Judge,  it  was  resorted  to  habitually,  bothj]!!!!"'^"'^ 
in  cases  of  tort  and  contract.    (  hee^i  Adm.  Sep.  SSoMim  '^ 
141.    The  case  of  DfU  Col  v.  Arnold,  (3  DaU.  '^^^^^  ^^ 
Rep.  333.)  is  the  only  one  we  know  pf,  in  which  ^^''Jj  *^ 
any  view  of  this  question  appears  to  have  been^^^'**'*^ 
presented  lo  this  Court  And  there,  undoubtedly, 
the  exception  taken  was  not  to  the  issuing  of  the 
attachment  in  the  abstract,  but  to  the  issuing  of 
it  against  a  prize  made  from  a  friendly  power, 
before  the  property  had  been  devested  by  con- 
demnation. ^The  response  of  the  Court  on  this 
point  would  seem  to  imply  something    more, 
since  their  decision  is  reported  to  have  been, 
'*^  that  .whatever  might  originally  have  been  the 
irregularity  in  attaching  the  Industry  and  cargo, 
it  is  completely  obviated,  since  the.  captors  had  a 
power  to  sell  the  prize,  and  by  their  own  agree* 
ment  they  have  consented  that  the  proceeds  of 
the  sale  should  abide  the  present  suit." 

Still  there  is  nothing  to  be  deduced  from  this 
case  which  can  affect  thet  question  now  under 
consideration.  The.  point,  as  stated  to  have  been 
presented  to  the  Court  ift  ^ment,  was'  cer- 
tainty one  of  which  a  cafitor  could  not  avail  him- 
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1825.  self,  and  the  original  owner  of  the  prize  was  not 
in  Court.  And  although  the  Court  would  appear 
to  have  had  the  present  question  in  view  when 
Almeida,  disposing  of  that  point,  yet  it  is  only  noticed  ar- 
gvetidOi  as  they  pass  on  to  take  a  ground  which 
precluded  the  necessity  of  considering  the  point 
made  in  argument. 

We,  therefore,  consider  this  altogether  a  new 
question  before  this  Court. 

The  jurisdiction  of  the  admiralty  rests  upon 
the  grant  in  the  constitution,  and  the  terras  in 
which  that  grant  is  extended  to  the  respective 
Courts  of  the  United  States.  The  forms  and 
modes  of  proceeding  in  causes  of  admiralty  and 
maritime  jurisdiction,  are  prescribed  to  the 
Courts  by  the  second  section  of  the  Process  Act 
of  1792.  In  the  Prtcess  Act  of  1789/ the  Ian- 
guage  made  use  of  in  prescribing  those  forms 
implied  a  general  reference  to  the  practice  of  the 
civil  law  ;  but  in  the  act  of  1792,  the  terms  em- 
ployed are,  ^'  according  to  the  principles,  rules, 
and  usages,  which  belong  to  Courts  of  admiralty, 
as  contradistinguished  from  Courts  of  connnon 
law.'' 

By  the  laws  of  Maryland,  the  right  of  attach- 
ment may  be  asserted  in  the  Courts  of  common 
law«  and  the  Court  below  appears  to  have  con- 
sidered the  libel  in  this  instance  as  an  attempt 
by  the  libellant  to  avail  himself  in  the  admiralty 
of  the  common  law  remedy  by  attachment.  The 
forms  of  the  libel  must  determine  this  question, 
and  there  we  find  the  j>rayer  expressed  iii  these 
words :  "  To  the  end,  therefore,  that  your  Ubef- 
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lants  may  obtain  speedy  relief  in  the  premises,  1825. 
they  pray  process  of  attachment  against  the 
sard  goods,  and  chattels,  and  credits,  of  tjie  said 
J.  A.,  which  may  be  found  within  the  jurisdiction 
of  this  honourable  Court,  and  the  process  there- 
of, according  to  the  just  course  of  the  admiralty, 
and  that  monition  viis  et  modu  be  made  accord- 
ingly,'' &c.  "  to  compel  an  answer,"  &c. ;  and 
^^  fiirally,  that  the  said  goods,  and  chattels*  and 
credits,  when  duly  attached,  may,  by  a  decree  of 
this  honourable  Court,  be  condemned  to  answer 
the  premises." 

There  can  be  little  doubt,  as  well  from  the  ob- 
jects embracied  in  this  prayer,  as  from  the  argu- 
ment,  that  the  identity  of  the  remedy  in  the  com- 
mon law  and  admiralty  Courts,  appears  to  havp 
been  in  the  mind  of  the  party  libellant.  Yet  this 
was  no  ground  for  the  total  refusal  of  the  relief 
prayed  for  ;  the  writ  should  have  been  granted, 
and  the  question  as  to  ulterior  proceedings  un- 
der it  retained,  to  be  disposed  of  afterwards* 
The  prayer  of  the  libel  contemplates  two  pur- 
poses ;  first,  to  compel  appearance ;  secondly, 
to  condemn  for  satisfaction.  Now,  although  the 
latter  may  be  only  incidental,  and  not  the  pri- 
mary object  of  the  attachment ;  yet,  if  it  be  legal 
for  the  purpose  of  compelling  appearance,  the 
demand  for  the  one  purpose  was  no  ground  for 
refusing  it  for  the  other. 

In  giving  a  construction  to  the  act  of  1792,  it 
18  unavoidable,  that  we  should  consider  the  admi 
ralty  practice  there  alluded  to.  as  the  admiralty 
practice  of  our  own  countrv,  as  grafted  upon  the 
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1825.     British  practice ;  it  is  known  to  have  had  aome  pe- 

''^^^^^  culiarities*  which  have  been  incorporated  into 

▼.       the  jurisprudence   of  the'  United   States.    We 

"^  ^  had  then  been  sixteen  years  an  independent  peo- 

Under  Ui«  pie,  and  had  administered  the  admiralty  jurisdic- 
1798,  c.  ^137.  tion  as  well  in  admiralty  Courts  of  the  ^States,  as  in 
th^^pro^td- those  of  the  general  government;  and  if,  in  fact, 
o?\dmi»hr  A  change  had  taken  place  in  the  practice  of  the 
j'u"?fdkiioo,"n^^^  countries,  that  of  our  own  certainly  must 
!hJ  ^Tniu*d  ^*^"*  precedence. 

^**Vccordin°  ^^  ^^^  subject  particularly  under  considera- 
te th«  mo-  tion,  it  appears  from  an  English  writer,  that  the 
mtty  practice  practico  of  issmug  attachments  had  been  dis- 
countr'y  Tn"  contiuued  iu  the  English  Courts  of  admiralty, 
fue  ^*  Brltuh  whilc  iu  somo  of  our  own  Coutts  it  was  still  in 
i?  wuT^ot^b^  use,  perhaps  not  so  generally  as  to  sanction  our 
,J^^^*"foJ**J!  sustaining  it  altogether  on  authority,  were  we 
ticoi.rpfiiSJM'^^'  ^^  opinion,,  that  it  has  the  highest  sanction 
which      bat  also,  as  well  in  principle  as  convenience. 

been  constant-  '  *  • 

ly  used  in  the     It  is  a  mistakc,  to  consider  the  use  of  this  pro* 

admiralty  ,  * 

couru  of  thiicess  in  the  admiralty  as  borrowed  from,  or  in 
jt^^hat^'faHeo  imitation  of,  the  foreign  attachment  under  the 
luLfUmd"  *  custom  of  Loudon.    Its  origin  is  to  be  found  in 
the  remotest  history,  as  well  of  the  civil  as  the 
common  law. 
Offsiu     of    In  the  simplicity  of  the  .remote  ages  of  the 
Ifltad^rt  m  civil  law,  the  plaintiff  himself  arrested  the  de- 
^•■^""'^^^•fendant,  and   brought  him  before  the  Pretor. 
But  as  the  sanctuary  of  his  own  habitation  was 
not  to  be  violated,  if  he  came  not  abroad,  a  sum- 
mons was  attached  to  his  door-posti^  citing  him 
to  appear  and  answer.    Hence  our  monition  vUi 
ct  modi$.    If  he  still  proved  recusant  after  three 
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times  repeating  this  solemn  notice,  a  decree  is-  1825- 
sned  to  attach  his  goods ;  and  thus,  this  process 
of  the  admiralty  had  a  common  origin  with  the 
common  law  mode  of  instituting  a  suit  hy  sum* 
mons  and  distress  infinite.  If  the  defendant 
obeyed,  he  could  ^only  appear  upon  giving  bail ; 
and  thus  again  the  analogy  was  kept  up  with  the 
appearance  at  common  law,  which  was  synony- 
mous with  filing  special  bail. 

Thus,  this  process  has  the  clearest  sanction 
in  the  practice  of  the  civil  law,  and  during  the 
three  years  that  the  admiralty  Courts  of  these 
States  were  referred  to  the  practice  of  the  civil 
law  for  their  ^^  forms  and  modes  of  proceeding,^' 
there  could  have  been  no  question  that  this  pro- 
cess was  legalized.  Nor  is  there  any  thing  iu 
the  different  phraseology  adopted  in  tha  act  of 
1792,  that  could  preclude  its  use.  That  it  is 
agreeable  to  the  ^'  principles,  rules,  and  usages, 
which'  belong  to  Courts  of  admiralty,"  is  esta- 
blished, not  only  by  its  beings  resorted  to  in  one 
at  least  of  the  Courts  of  the  United  States,  but' 
by  the  explicit  declaration  of  a  book  of  respec- 
table authority*,  and  remote  origin,  in  which  it  is 
laid  down. thus :  ^'  If  the  defendant  has  concealed 
himself,  or  has  absconded  from  the  kingdom,  so 
that  he  cannot  be  arrested,  if  he  have  any  goods, 
merchandise,  ship  or  vessel,  on  the  sea,  or  within 
the  ebb  or  flow  of  the  sea,  and  withip  the  juris- 
dietioii  of  the  Lord  High  Admiral,  a  warrant  is 
to  be  impetrated  to  this  effect,  viz.  to  attach  such 
goods  or  ship  of  D.|  the  defendant,  in  whose 
hands  soever  thev  mav  be ;  and  to  cite  the  said 
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1823.  D.  specially  as  the  owner,  and  all  others  who 
claim  any  right  or  title  to  them,  to  be  and  appear 
on  a  certain  day  to  answer  unto  P.  in  a  civil  and 
maritime  cause/'  (^Clcrke^s  Fraxu  hy  HaU^ 
part-2.  tit.  28.) 

casef     in     I  have  cited  the  passage  at  length,  in  order  to 

which    an  at-  ^  ,  .    ,  i  i 

fachment  may  facilitate  a  reference  which  must  DO  made  to  it 
on  several  other  points  in  this  opinion.  And, 
(1.)  it  appears  from  this  authority,  that  where  a 
defendant  has  concealed  himself,  or  absconded 
from  the  kingdom,  this  process  may  issue.  In 
this  particular,  the  averment^  in  the  libel  conform 
literally  to  the  authority. 

2.  It  is  required  that  the  goods,  and  effects  to 
be  attached  should  be  within  the  jurisdiction  of 
the  admiralty.  To  this  the  libel  conforms  also, 
for  the  prayer  is  for  process  against  ^'  the  said 
goods,  and^  chattels,  and  credits,  of  the  said  J. 
A.  which  may  be  found  within  the  jurisdiction  of 
^e  Court,  and  the  process  thereof,  according  to 
the  just  course  of  the  admiralty." 

3.  It  is  required,  that  the  attachment  issue 
against  any  gopds,  merchandise,  ship,  or  vessel, 
on  the  sea,  &c.  ^The  only  deviation  in  this  par- 
ticular is,  that  the  process  |)rayed  for  is  against 
the  credits,  as  well  as  the  goods  and  <^hattels, 
&c.  within  the  jurisdiction  of  the  Court. 

On  this  part  of  the  prayer,  the  question  is 
raised,  as  to  what  goods  and  chattels  the  attach- 
ment may  issue^  where  situated,  and  whether 
against  credits  and  effects  in  the  hanob*  of  third 
persons,  but  not  tangible  or  accessible  to  the 
Marshal. 
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This  question  arises  from  a  comparison  of  the     1825. 
tit.  32.  p.  70.  Clerke^is  Praxis  by  Halt,  with  the  ^^ 
2dth  before  cited.     The  language   of  the  28th      JV 
would  seem  to  confine  the  operation  of  the  at- 
tachment to  goods  and  chattels  *^  on  the  sea,  or 
within  the  ebb  and  flow  of  tlie  sea.''     But,  by 
reference  to  the  32d,  it  appears,  that  it  is  con- 
sistent with  the  practice  of  the  admiralty  also, 
in  cases  where  there  is  no  property  which  the 
officer  can  attach  by  manucaption,  to  proceed  to 
attach  goods  or  credits  in  the  hands  of  third  per- 
sons, by  means  of  the  simple  service  of  a  no*,- 
tice. 

To  all  the  questions  which  may  be  supposed 
to  arise  on  this  part  of  the  case,  we  give  one 
general  answer,  viz.  that  as  goods  and  credits  in 
the  hands  of  a  third  person,  wherever  situated, 
may  be  attached  by  notice,  there  cannot  be  a 
reason  assigned  why  the  goods  themselves,  if 
accessible,  should  not  be  actually  attached ;  and 
although  it  is  very  clear,  that  the  process  of  at- 
taching by  notice  seems  given  as  the  alternative, 
where  the  officer  cannot  have  access  to  the  goods 
themselves,  yet  all  this*  may  be  conflded  to  the 
discretion  of  the  Judge  who  orders  the  process ; 
and  if  the  party  libellant  was  entitled  to  the  pro- 
cess at  all,  the  Court  was  not  justified  in  refusing 
it  altogether. 

4.  The  libel  prays,  that  the  articles  attached 
may  be  condemned  to  answer  the  demand  of  the 
Ubellant. 

Oh  this  subject  it  is  very  clear,  that  the  prima- 
ry object  of  the  attachment  is  to  obtain  an  ap- 
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1825.    pearance.    But,  it  is  equally  dear,  that  upon  the 
^^^^^^^  third  default  in  personal  actions,  the  good^s  ar- 
T.        rested  were  estreated,  and,  after  a  year^  finally 
Almeida,  abgjiidoned  to  the  plaintiff.     But  as  this  proceed- 
The    pro.  iug  was  too  dilatory  for  the  movements  of  the 
flMy^  b«  coo-  admiralty,  the  condemnation  and  sale,  after  proof 
aTf/Mit"**^"  of  the  cause  of  action,  was  substituted  for  it* 
There  was,  therefore,  nothing  incorrect  in  uni- 
ting the  prayer  for  condemnation  with  the  ac- 
knowledged end  of  forcing  an  appearance;  and 
if  thnre  had  b«en,  it  was  no  ground  for  reftising 
relief  as  far  as  the  claim  was  sustainable  in  the 
admiralty. 

It  may  be  remarked  here,  that  the  case  is 
somewhat  embarrassed  by  the  state  of  the  plead- 
ings, inasmuch  as,  after  appearance,  it  is  hardly 
conceivable  on  what  ground  the  attachment  could 
be  granted.    It  would  seem,  that  the  defendant, 
for  some  cause,  had  been  permitted  by  the  Court, 
to  appear  and  plead  witliout  giving  bail  to  the 
action.     There  are  such  causes  known  to  the 
practice  of  the  civil  law,  and  we  are  compelled 
to  take  the  case  as  we  find  it. 
rbe    cwii     It  has  been  further  argued,  that  as  the  libel 
iMrK«d  in  the  allcges  the  trcspass  complained  of  to  have  been 
f9^^\f  pi- piratically  done,  the  civil  remedy  merges  in  the 
^^^'  crime.      But  tKis  we  think,  dearly,  cannot  be 

maintained.  Whatever  may  have  been  the  bar- 
barous doctrines  of  antiquity  about  converting 
goods  piratically  taken  into  droits  of  the  admi- 
ralty, the  day  has  Jong  gone  by  since  it  gave.waj 
to  a  more  rational  rule,  and  the  party  disposseas- 
nd  was  sustained  in  his  remedv  to  reclaim  the 
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property  as  not  devested  by  piratical  capture.  It    1825. 
is  hardly  necessary  to  quote  authority  for  this 
doctrine,  but  it  will  be  found  to  have  been  the 
rule  of  justice  as  early  as  the  reports  of  Croke 
and  Ventris. 

If  the  party  may  recover  his  property,  why 
not  recover  the  value  of  it  from  any  goods  of 
the  offender  within  reach  of  the  admiralty  ? 
We  think  the  doctrine  of  mer^^er  altogether  in- 
applicable to  the  case.  Even  at  common  law,  it 
was  confined  to  felonies,  and  piracy  was  no  felony 
at  common  law. 

On  the  question,  whether  the  property  to  be    ititnotne- 
attached  should  have  been  specified  m  the  libel  the    property 
or  process,  we  have  before  remarked,  that  as  should  be  tpe- 
neither  the  process  nor  return  is  before  us,  we^bd. 
can   express   no    opinion    respecting   its  form. 
The  libel  contains  no  specification  of  the  articles 
to  be  attached,  and  if  this  were  fatal,  the  demur- 
rer might  have  been  sustained.     But,  pursuing 
the  analogy  with  the  civil  law  process  to  compel 
appearance,  we  can  see  no  reason  for  requiring 
such  a  specification.     There    is  no  reason  to 
conclude,  that  the  decree  for  attachment  issued 
against  the  recusant  at  the  civil  law,  was  other- 
wise   than    general.     And  although    the   other 
course  may  be  pursued,  and  might  be  most  con- 
vepient  and  satisfactory,  yet  we  know  of  no  im- 
perative rule  upon  the  subject.     The  authority 
on  which  the  libel  was  filed  sanctions  the  general 
language  in  which  it  is  couched. 

The  last  point  made  in  argument  was,  whether 
the  process  of  attachment  could  issue  without  an 
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1825.  order  of  the  Judge.  But  here,  again,  we  have 
to  remark,  that  we  can  take  no  notice  of  the  cir- 
cumstances under  which  the  writ  actually  did 
issue.  Andy  looking  to  the  libel,  it  appears  to 
an'*^*'auHch.*  have  been  its  express  object  to  obtain  such  an 
hsuc  wrZul  order  from  the  Court.  That  the  process  of  at- 
di'r'*  o7"  The  tachment  at  the  civil  law  did  not  issue  of  course, 
jmige,  but  h  ig  yg™  ^gji  known.     It  was  obtained  for  contu- 

n\ny  be  i>sii<*d  J 

''""wi!h* ""h't.  '"^^y  ^^^^  monition ;  and  analogy,  as  well  as  pub- 
monition       He  convenience,  would  seem  to  render  the  Judge's 

aguinst        the  i  .         . 

deiendiint, and  order  ncccssiary.     Yet,  we  see  no  objection  to 

And  uhereW  pursuing  the  prayer  of  the  libel,  and  issuing  it 

•uld*^  *m"\hi[ simultaneously  with  the  monition ;  the  purposes 

ir'puriuaore of  justicc  would  sccm  to  require  that  course. 

of  \te  ^'libHl     Upon  the  whole,  we  are  of  opinion,  that  for  a 

p'^rli'm"''  ihal  ™^'^*^^"^^  trcspass,  cvcu  though  it  savours  of  pi- 

r'lsVucd^"*'*"''^^^'  the  person  injured  may  have  his  action  in 

perwnam,  and  compel  appearance  by  the  process 

of  attachment  on  the  goods  of  the  trespasser, 

according  to  the  forms  of  the  civil  law,  as  ingraft- 

The  remedy  ed  UDou  thc  admiralty  practice.     And  we  think 

by  ttiiachmeut  .     .     *  *  ^  .         . 

In  the  admi.  it  indispcusable  to  the  purposes  of  lustice,  and 
time'    ca».*. the  duc  exercise  of  the  admiralty  jurisdiction, 
thi-e*   *'th.'  that  the  remedy  should  be  applied,  even  in  cases 
irr^iabfe°°io  where  the  same  goods  may  have  been  attachable 
lo7ei^u^*^'*'at^  under  the  process  of  foreign  attachment  issuing 
suu'Jg  tvoni  the  ^^^^m  thc  commou  law  Courts.     For  it  will  neces- 
roon  iiw/""'^^"b'  folIow,  In  all  such  cases,  that  a  "question 
pec'iliarly    of   admiralty    cognisance,    will    be 
brought  to  be  examined  before  a  tribunal  not 
conipittent  to  exercise  original  admiralty  jurisdic- 
tion ;  and  that,  as  a  primary,  not  an  incidental 
question  ;   since  the  whole  proceedinsr  will  have 
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for  its  object  to  determine  whether  a  m  ritime     1825. 
trespass  has  been  committed,  and  then  to  apply  ^isT^^C^ 

,      '^  ,  '^'^  '^    The  Gran 

the  remedy.  Para. 

Judgment  reversed,  and  the  cause  remanded 
for  further  proceedings. 


[Pkactice.} 


The    Gran    Paha.     The    Consul   General  of 
Portugal,  Lxbdlant. 

Where  the  Coart  of  Admiralty  has  parted  with  the  possession  of  the 
propertj,  upon  bail  or  stipulationy  and  it  is  necessary,  for  the  par- 
poses  of  justice,  to  retake  the  plroperty  into  the  custody  of  the 
Court,  the  proper  process  against  any  person  not  a  party  to  the 
stipulation,  tjut  who  is  alleged  to  have  the  actual  or  constructive 
pcmssion,  is  amdndton,  and  not  an  txtcuium^  in  the  ilrst  instance. 

THIS  is  the  same  case  whicji  was  reported 
anttf  vol.  VII.  p.  471.  and  was  an  appeal  from 
proceedings  had  in  the  Court  below,  under  the 
mandate  of  this  Court  in  the  original  cause 

The  cause  was  argued  by  Mn  P.  HqffmaWi  F€b.i4ih 
for  the  appellant,  and  by  the  AttofTiey  General 
and  Mr.  Taney ^  for  the  respondent.  But  as  the 
{Present  determination  of  the  Court  was  confined 
to  the  single  pomt  of  practice,  without  affeciiag 
the  other  iquestions  involved  in  th^  cause,  it  has 

Vot.,X.  6$ 
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X825.     not  been  thought  necessary  to  report  the  argu- 
iCo^  ^^"^«  ^^  counsel. 

Para. 

Mr,  Justice  Story  delivered  the  opinion  of 
the  Court. 

This  is  an  appeal  from  the  Circuit  Court  for 
the  District  of  Maryland^  from  proceedings  had 
in  that  Court  under  the  mandate  of  this  Court  in 
the  original  cause,  which  is  reported  in  7  Wheat 
Rep.  471. 

The  material  facts  are  these :  The  original 
libel  was  against  sundry  quantities  of  gold  and 
silver  coin,  and  bullion,  deposited  by  Daniels  in 
the  Marine  Bank  of  Baltimore.  A  claim  was 
interposed  by  one  Nicholas  Stansbury,  ojBserting 
himself  to  be  ^^  agent  and  attorney,  in  fact,"  of 
Daniels,  on  behalf  of  the  latter,  and  claiming 
restitution  of  the  property  as  la\tfully  captured 
in  war  by  Daniels.  Pending  the  proceedings  in 
the  Court  below,  Stansbury  made  application  for 
the  delivery  of  the  property  upon  stipulation, 
and  thereupon  the  Court  ordered,  that  J.  V.  Da- 
ntds  be  permitted  to  draw  for,  and  the  President 
and  Directors*  of  the  Marine  Bank  be  suffered  to 
pay  to  Daniels,  the  money  in  controversyv  pro- 
vided, that  Daniels  should  ent^r  into  a  stipula- 
tion in  23,000  dollars^  with  such  surety,  or  sure- 
ties as  might  be  approved  of  by  the  libellant's 
proctors,  to  abide  such  further  order  or  decree, 
either  interlocutory  or  final,  as  might  be  made  by 
the  Court  in  the  pi^emises.  The  libellant^s  proc- 
tors approved  of  Stansbury,  and  one  Thomas 
Sheppard.  and  one  Henry  Didien  jwn.  as  mire 
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lies,  and  they,  accordingly,  gave  a  stipulation  tor  1825. 
the  amount  "  for  J.  D.  Daniels,  claimant."  Bu]t 
Daniels  himself  was,  not  a  party  to  the  stipula^  'pariu 
tion.  By  a  subsequent  order  of  tlie  Court,  the 
money  was  delivered  by  the  Marine  Bftnk  to 
Stansbury,  who  signed  a  rieceipt  for  the  same  as 
attorney  for  Daniels,  upon  a  certifipate  of  the 
deposit  originally  given  by  the  Cashier  of  the 
Bank  to  Daniels,  and  by  him  delivered  over  to 
Stansbury. 

A  decree  of  restitution  having  passed  in  the 
Supreme  Court,  after  the  mandate  was  brought 
into  the  Circuit  Court,  the  libellant  prayed  that 
execution  might  issue  agAii^st  Daniels  to  enforce 
the  performance  of  the  decree,  and.  that  a  moni- 
tion, or  other  proper  process,  might  issue  against 
the  sureties  to  the  stipulation.  To  this  course 
the  proctor  for  the  claimant  objected,  and  tlie 
Court  finally  ordered  admiralty  process  to  issue 
again&t  the  stipulators,  but  refused  to  make  any 
further  order  under  the  motion  of  the  libeUant. 
The  case  is  now  before  us  by  appeal  from  that 
decision. 

Several  points  have  been  urged  in  tUe  argu- 
ment, upon  which,  in  the  present  stage  of  the 
cause,  it  is  not  thought  necessary  to  express  any 
opinion.  Assuming  Daniels  to  be  a  party  to  the 
cause,  in  virtue  of  the  claim  made  in  his  behalf  by 
Stansbiiry,  it  still  ren^ains  to  show^  that  the  pro* 
cess  of  execution  is,  in  the  first  instance,  to  be 
issued  against  hi Jli.  .  He  is  not  a  party  to  the 
stipulation,  and  aofar  as  any  remedy  is  to  be 
sought  upon  that,  it  lias  exclasively  airainst  the 
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1825*  sureties,  since  he«  as  principal^  has  not^  person- 
)^^Q^  ally>  or  through  the  instrumentality  of  any  agent, 
Para,  become  bound  by  it.  The  remedy  against  him 
for  the  property,  or  its  proceeds,  must  be  sought 
solely  upon  the  ground,  that  he  has  the  actual  or 
constructive  possession  of  them  in  virtue  of  the 
delivery  to  his  agent  under  the  order  of  the  Court 
below.  If  the  property  had  remained  in  the 
custody  of  the  Court,  there  is  no  pretence  to 
say,  that  he  would  be  liable  for  the  restitution. 
It  is  the  delivery  to  him,  or  to  his  authorized 
agent,  which  can  alone  give  rise  to  any  liabiliQr 
on  his  part,  whether  he  be  a  party  to  the  suit,  or 
only  a  custodee  of  the  property  or  its  proceeds. 
In  such  cases,  the  usual  proceeding  in  the  ad* 
miralty  is,  not  to  award  execution  against  the 
party,  for  that  would  preclude  him  from  showing, 
in  his  defence,  that  he  never  had  any  actual  or 
constructive  possession,  or  that  he  was  dis- 
charged from  cdl  liability.  The- proper  course  is, 
to  issue  a  monition  to  Daniels  in  the  .usual  man- 
ner, upon  the  return  of  which  he  may  appear 
and  justify  himself,  and  interpose  such  allega- 
tions on  the  merits  as  may  bring  all  the  matters 
fully  before  the  Court  for  judgment.  This  is 
the  constant  practice  of  the  admiralty ;  and  the 
subsequent  proceedings  are  to  be  accotding  to 
the  comhion  usage,  upon  which  it  is  unnecrasarjr 
to  comment. 

It  is,  therefore,  tiie  opmion  of  this  Court,  that 
the  Circuit  Court  was  right  in  refusing  to  grant 
«n  execution  against  Daniels,  under  the  cireum* 
stances,  and  that  its  decretal  order  ought  to  be 
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affirmed ;  but  ijaasmuch  as  it  appears,  that  the 
principal  question  between  the  parties  has  been, 
whether  any  process  whatsloever  could  be  award-  Para, 
ed  against  Daniels,  it  is  directed  that  the  af- 
firmation of  the  order  be  without  prejudice 
to  the  award  of  a  monition  against  Daniels  in 
the  common  form  of  the  admiralty. 

Decree.  This  cause  came  on,  &c.  on  con- 
sideration whereof,  it  is  ordered,  adjudged 
and  decreed,  that  the  decree  of  the  Circuit 
Court,  refusing  to  issue  an  execution  against 
John  D.  Daniels^  as  prayed  for  by  the  libellant 
in  his  petition,  be,  and  the  same  hereby  is, 
affirmed,  with  costs;  without  prejudice  to  the 
libellant,  to  apply  to  the  said  Circuit  Court  for 
a  monition  against  the  said  John  D.  Daniels,  in 
the  premises,  according  to  the  usage  of  the  ad- 
miralty, that  being  a^  process  to  which  the  libel- 
lant is  entitled  br  law\ 
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The  Palmyra.  ,  Depau,  VlahiUint. 

Xo  appeal  lies  from  a  decree  of  reAltutiou,  vtix\\  costs  and  damages,  la 
the  Circuit  Court;  tl|c  report  of  the  commissioners  appointed  to 
ascertain  the  damages  not  having  been  acted  on  by  tbe  Coiirt 
when  the  appeal  was  uken.    Such  i  decree  is  not  a/ii«/  decree. 

APPEAL   from  the  Circuit  Court  of  South 
Carolina. 

This  was  the  case  of  an  armed  vessel  called 
tlia  Palmyra,  taken  under  Spanish  colours  by  the 
United  States'  schooner  Grampus,  (commanded 
by  Lieutenant  Gregory,  and  cruising,  with  in- 
structions from  the  President,  against  ^^piratee,) 
and  brought  into, the  port  of  Charleston,  S.  C. 
for  adjudication.  A  libel  was  filed  by  the  cap- 
tors, and  a  claim  interposed  by  Mr.  Depau^  as 
agent  of  the  alleged  owners  of  die  Palmyra, 
Spanish  merchants  domiciled  at  Porto  Rico,  and 
of  the  captain,  officers,  and  crew.  In  the  Dis- 
trict Court  the  libel  was  dismissed,  without  costls 
and  damages  against  the  captors.  The  decree 
of  restitution  was  affirmed  in  the  Circuit  Court, 
with  costs  and  damages,  and  tlie  cause  wa» 
brought  by  appeal  to  this  Court. 

Feb.  id^.        I^  ^^  Buggested  by  the  Attorney  General, 
(with  whom  was  Mr.  Haym,)  for   the.  appel- 
lants, that  after  the  decree  of  restitution,  and  for 
..damages,  in  the  Circuit  Court,  there  had  been  a 
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reference  to  'commissioners  to  ascertain  the 
amount  of  damages,  and  before  the  report  of  the  ^^^^  Paimvru. 
commissioners  had  been  acted  upon  by  that 
Court,  the  appeal  was  taken.  The  question  was, 
whether  the  appeal  was  not  taken  too  early,  the 
Judiciary  Act  of  March  3,  1803,  c  353.  [xciiK] 
haying  confined  the  right  of  appeal  to  "/i/ia/  de- 
crees,'-* 

Mr.  Tazewell,  contra,,  stated,  that  in  the  Dis- 
trict Court  there  was  a-  decree  of  restitution 
and  a  denial  of  damages.  Both  parties  appeal- 
ed from  that  4ecree,  the  libellants  being  dissa- 
tisfied  with  the  decree,  of  restitution,  and  the 
claimants  with  the  denial  of  damages.  These 
were,  then,  cross-appeals,  and  consequently  there- 
might  be  an  appeal  from  the  decision  of  the  Cir- 
cuit Court  decreeing  restitution,  and  affirming, 
in  this  respectf  the  decree  of  the  District  Court, 
although  the  decree  of  the  Circuit  Court,  rever- 
sing that  of  the  District  Coiirt  as  to  damages, 
and  awarding  thq  latter  to  the  claimants,  was  an 
vet  undetermined. 

Ml*.  Chief  Justic'e  Marshal^  delivered  theopi-  Feb.  mf 
nidn  of  the  Court. 

The  Court  has  had  the  question  submitted  in 
this  cause  under  consideration,  and  is  of  opi- 
nion, that  the  appeal  is  not  well  taken.  The 
decree  bf  the  Circuit  Court  was  not^nnZ  in  the 
sense  of  the  act  of  Congress.  The.  damages 
remain  undisposed  of>  and  an  appeal,  may  j^till  lie 

a  iUy  V.  Iaw,  8  Cranch  179. 
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1825.     upon  that  part  of  the  dejcree  awarding  damages. 
ThfpBu!^  The  whole  cause  is  not,  therefore^  finally  deter- 
miped  in  the  Circuit  Court ;  and  we  are  of  opi- 
nion that  the  cause  cannot  be  divided,  sb  as  to 
bring  up  successively  distinct  parts  of  it. 

The  case  in.  3  Crancfi,  179.  is  essentially  dif- 
ferent. In  that  case,  which  was  aa  appeal  in  an 
equity  cause,  there  was  a  decree  of  foreclosure 
and  sale  of  the  mortgaged  property.  The  sale 
could  only  be  ordered  after  an  account  taken,  or 
the  sum  du^  on  the  mortgage  ascertained  in  some 
other  way ;  and  the  usual  decree  is,  that  unless 
the  defendant  shall  pay  that  sum  in  a  given  time, 
the  estate  shall  be  sold.  The  decree  of  sale 
therefore  is,  in  such  a  case,  final  upon  the  rights 
of  the  parties  in  controversy,  and  leaves  minis- 
terial duties  onlv  to  be  performed. 

Appeal  dismissed.*^ 

a  See  Young  V.  Gnind y,  6  Cranck,^!,    Gibbons  v.  Ogden,  6 
IFheai.  Rep.  448. 
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NOTE  L 


DoeumeHi$  relating  to  the  Shoe  TVade,  referred  to  mi  (ie  cdw  ^Tbb 

Antxlofc. 


(A.) 

Report  of  tie  CommiUee  to  whom  woe  referred  $o  mnck  of  ike  Frem^ 
denfeMeeeagefOfOeTthofDecetiAerhet,  aerelaiee  totielS^g/h 
preeeion  of  the  Stqve  T^ade. 


Fjkbrva&t  Id,  lltS^— Read,  and  committed  to  the  committee  of  ibe  wliole  Home 
00  )be  ftate  of  tfie'  Uoloou 


Tbs  Committee  on  tb^  SupprtmioD  of  the  Slave  Tradei  to  whom  wu 
referred  lo  tauch  of'  the  President^i  menage^  of  CheTth  Decern* 
her  last)  at  reli^tet  to  ihat  subject,  hatei  according  to  orderi  had  die 
same  under  considenitioni  and  respectfully  report  :-^ 

That,,  pursuant  to  the  almost  unanimous  request  of  the  House  of 
Repiesentatives,  expressed  bj  their  resdiitidn  of  the  28th  February, 
1829,  the  Preddeot  of  the  'United  States  concluded  a  couTehtido.with 
Orei^'  Bntain,  on  the  13th  of  March,  Iq  the  foUowiiig  year,  by  which 
tiie  African  slave  trade  wM..denounced  to  be  piracy  under  the 'laws  of 
bojtli  countries ;  the  United  States  having  sodedaredit,  by  their  ante* 
cedent  act  of  dub  15th  of  May^  1820,  and  it  behig  understomMielween 
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the  contracting  partiesi  as  a  preliminary  to  the  ratification  of  the  coii'- 
vention  by  the  United  Statet,  that  Great  Britain  shouldi  by  an  act  of  her 
parliament,  concur  in  a  similfur  declaration. 

With-gr^t  promptitude,  and  in  accordance  with  this  agreement,  such 
an  act  was  passed,  declaring  the  African  slave  trade  to  be  piracy,  and 
annexing  to  it  the  penalty  denounced  against  this  crime  by  the  common 
law  of  nations.  A  copy  of  ibis  act  was  transmitted,  by  the  British  go- 
vernment, to  the  executive  of  the  United  States,  and  the  convention  sub- 
mitted, by  the  President,  to  the  Senate,  for  their  advice  and  consent. 

The  convention  was  approved  by  the  Senate,  with  certain  qualifica- 
tions, to  all  of  which,  except  one,  Great  Britain,  tub  modo^  acceded :  her 
government  having  instructed  its  minister  in  Washington  to  tender  to  the 
acceptance  of  the  United  States,  a  treaty,  agreeing,  in  every  particular 
except  one,  with  the  terms  approved  by  the  Senate.  This  exception, 
the  message  of  the  President  to  the  House  of  Representatives  presumes 
'^  not  to  be  of  sufficient  magnitude  to  defeat  an  object  so  near  to  the  heart 
o(  both  nations,''  as  the  abolition  of  the  African  slave  trade,  ^and  so 
deslirable  to  the  friends  of  humanity  throughout  the  world."  But  the 
President  further  adds,  ^^  that,  as  objections  to  fhe  principle  recommend- 
ed by  the  House  of  Representatives,  or,  at  least,  to  the  consequences 
inseparable  from  it,  aftd  which  are  understood  to  apply  to  the  law,  have 
been  raised,  which  may  deserve  a  reconsideration  of  the  whole  subject, 
he  has  thought  proper  to  suspend  the  conclusion  of  a  new  conventi<ui^. 
until  the  definitive  sentiments  of  Congress  can  be  ascertained." 

Your  oomroittee  are  therefore  required  to  review  the -grounds  of  the 
law  of  1820,  and  the  resolution  of  1823,  to  whiph  the-rejected,  or,  as 
they  rather  hope,  the  suspended  convention,  referred.  The  former  was 
the  joint  act  of  both  branches  of  Congress,  approved  by  the  President ; 
the  latter,  although  adopted  with  extraordinary  unanimity,  was  the  single 
act  of  the  House  of  Represenutives.  - 

Upon  the  prmqpb  or  tn^esftofi  of  the  act  of  Congress  of  1820,  ma- 
king (he  slave  trade  punishable  as  piracy,  the  history  of  the  act  may  re^ 
Ikct  some  light. 

A  bill  from  the  Senate,  entitled  /^  An  act  to  continue  in  force  the  act 
to  proWct  the  commerce  of  the  United  Sutei,  .and  punish  the  crime  of 
piracy,  fild  also  to  make  further  provision  ^o  punbh  the  crime  of  pira» 
cy,?  came  to  the  House  of  Repre8entativeronthej27thof  April,  ISSO^ 
and  was,  on  the  same  day^referred~to  acomnfittee  of  the  whole,  to  wfakfar 
had  been  referred  a  bill  of  similar  purport  and  title,  that  bad  originated 
House  of  Representatives. 
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Upon  the  8th  of  May  foUowing,  tlie  committee  oo  the  supprettum  of 
the  slave  trade  reported  an  amendment  of  two  additional  sections  to  tiie 
Senate^s  bill  $  aUO|  a  bill  to  incorporate  the  American  Society  lor  cokmi- 
Xing  the  free  people  of  colour  of  the  United  ^'^tates,  and  three  jmnt  feio- 
lutiohs,  two  of  which  related  to  the  objecU  of  that  society ;  butthe  first 
of  which,  in  behalf  of  both  Houses  of  Congress,  requested  the  President 
^o  consult  and  negotiate  with  all  the  governments  where  nlinisteis  of 
the  United  States  are,  or  shall  be,  accredited,  on  the  means  of  effecting 
an  entire  and  immediate  abolitidli  of  the  African  slave  trade.''  The 
amendatory  sections  denounced  the  guilt  and  penalty  of  pimcy  against 
any  citizen  of  the  United  States,  of  the  crew  or  company  of  any  foreign 
Tessel,  and  any  person  whatever  of  the  crew  or  company  pf  any  Ame- 
rican vessel,  who  should  be  engaged  in  this  trafiic.  '^'^' 

The  amendments,  bill,  and  resolutions,  along  whh  the  explanatory 
leport,  which  accompanied  them,  were  referred  to  the  committee  of  the  . 
wnole  above  mentioned  $  and  on  th^  11th  of  the  same  month,  the  House 
proceeded  to  Consider  them.  After  a  discussion  in  the'  committee,  the 
piracy  bill,  and  its  amendments,  havii^[  been  adopted,  were  reported,' 
and  both  were  concurred  in  by  the  House.  The  following  day,  tiM  bUl; 
asamcnded,  being  then  on  its  passage,  a  motion  was  debated  and  nyo* 
twed,  to  recommit  the  bill  to  a  select  committee,  with  an  instmction  to 
strike  out  the  last  section  of  the  amendment  The  bill  then  pasaed,  ind 
was  ordered  to  be  returned,  as  amended,  to  the  Senat/r. 

On  the  same  day,  a  motion  prevailed  to  dischaige  the  committee  of 
the  whole  from  the  further  consideration  of  the  bill,  and  the  rew>lntioos 
which  accompanied  the  report;  and  the  particular  resolution,  already 
recited,  being  under  consideration,  to  try  the  sense  of  the  House  on  its 
merits,  it  was  moved  to  lay  it  on  the  table.  ■  The  yeas  and  nays  having 
been  ordered  on  this  n:')tion,  it  was  rejected  by  a  majority  of  78  to  SH 
members.  It  having  been  again  proposed  to  postpone  the  resolution, 
1111  the  ensuing  or  second  session  of  the  same  Congress,  and  this  propo- 
sal being  also  determined  in  the  negative,  the  resolution  Was  engrossed, 
read  the  third  time,  passed,  and  ordered  to  be  trsnsmitted  to  the  Senate 
on  the  same  day  with  the  piracy  bill. 

.  The  amendments  of  this  bill  underwent  like  scrutiny,  and  debate  in 
the  Senate,  and  were  finally  concurred  in,  the  day  after  they  were  re- 
ceived  from  the  House  of  Represent^tivef,  without,  any  division  appn* 
rent  on  the  journal  of  that  |louse. 

The  resolution  which  had  been  received  by  the  Cenate,  al  a  diffisrent 
hoitr  of.  the  same  day,  was  read  a  second  time  onnhe  15th  of  May,  wak 
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fitrtiwr tikcD  »p and  considered,  win  cottunittee  of  the  whole,  reported 
to  the  Hooee  wiUNNil  amfodiiient,  and  o^ered^ after  debate,  to  paMtom 
thirdfoadiof.  But  thi^  being  the  last  day  of  the  Msioo  of  CoogreM, 
and  a  dogif  member  objeetmg  ^  that  it  was  a^unst  one  of  thendes  of 
the  Senate  to  read  it  the  third  time  oq  the  same  dkf  without  tmaniiooiis 
eoQsen^*'  it  r^mahied  an  the  table  of  that  body,  on  its  final  adjonnaieiit, 
after  an  hwflfeetbal  fibrt  to  suspend  one  of  their  ndes,  agahist  which 
manj  of  the  Mends  of  theresoiation  leH  themsdfescooipdledybjtfamc 
hiVariable  usage,  to  vote  in  uniqii'#ith  its  enemies. 

One  of  the  objections  ttil.  the  resolution  in  the  Senate,  wis  founded 
upon  thepfculiarrtfartionofllMt  branch  of  the  National  Legislature  to 
the  Eiecotife,  hi  ti|e  ratification  of  treaties ;  whidi  seemed,  m  the  opi- 
liion  of  those  who  urged  tl^  argument,  to  interdict  their  concurrence  in 
nreijpiest  of  the  President  to  Institute  any  n^otkuion  whAtever. 

A  cotempotfary  exposition  of  the  object  of  the  amendments  of  the 
.piraqr  bOl,  and  the  resolution,  whkhthe  Hoose  jof  RepresentirtiTes 
adopted,  by  aolargeamajori^,  will  be  found  In  the  report,  which  accooi- 
paiM  Ihem,  fcom  the  committee  on  die  suppressioii  of  die  slairt  trade, 
and  whkh  is  hereto*  annexed  (A.)  Those  objects,  it  will  be  seen,  were 
M  perM  accordance  with  each  other;  They  were  desijpied  to  intro- 
duce, by  treaty,,  hito  the  eode<if  international  hiw,  a  principle,  deeniM 
by  the  committee  essential  to  the  aboUtion  of  the  African  sl«fe  trade, 
thatHshould  be  denounced  and  treatediS  pira^  by  th^dviliaed.  world. 

The  resolution  hdng  joint,  i^havuig  tailed  hi  the  Senate,  for  the 
reason  already  staled,  the  subject  of  it.  ires  rerhred  in  the  House  of  He- 
preseMUives,  at  a  fiiy  early  period  of  the  sueceedBug  sesnon  of  Con- 
gress, by  a  ddl  fo^  infermitioofrom  die  Ezecuti¥e,'which,  beuigreceiTed, 
Irar  referred  toe  conunhlee  of  tfee  same  title  with*  the  last  Theh'  re- 
port, after  reviewing;  all  the  antiscedent  measures  of  the  United  States 
for  the  suppression  of  the  slave  trade^  urgently  recommended  the  co- 
•  operatloiD  pF  the  American  and  British  navy  against  this  traffic,  mdertlie 
guarded  ptovblonsof  a  eommon  treaty,  anthonshig  the  practice  of  m 
qualified  end  reciprocal  right  ef  search. 

This  report,  wUch  v.also  annexed,  dosed  with  a  resofaition,  request- 
log  «  die  PreskUnt  of  dietJnIted  States  to  enter  hitoi audi  arrangements 
as  he  might  deem  sqltaUe  and  proper,  with  one  or  moi:p  of  the  marl- 
tipif  powers  of  Europe,  for  the  eflkctnal  abditko  of  the  Jifrscaa  slave 
trade-'^B.) 

The  United  States  had,  by  dm  tiea^  of  (Jhent,  entered  Into  si  foi^ 
stipoladon  widi  Great  Mtafai^  **  tilat  bfth  tte  conttacddg  partiuB 
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ihall  nse  their  bell  eodeavoiirs  to  aocoiipliah  the  eotirif  aboUtion  of  tUi 


llie  iaUim  of  tlie  only  joial  attfiopi  wfakh  biUl  beeo  made  by 
land  and  America,  at  the  date  of  this  report,  to  give  effect  to  thii  pro- 
TisioD,  beiDg  afcribable,  io  part,  to  a  jealousy  of  the  Tieirs  of  the  for^ 
mer,  corroborated  by  the  laoguage  and  conduct  of  one  of  the  principal 
nMritime  powers  of  Europe,  in  relation  to  the  same  topic,  the  committee 
feferred  to  the  decision  of  %  William  Scott,  in  the  case-of  the  French 
ship  I«e  Louis,  to  demonstrate  tfiat  Great  Britain  claime4  im>  right  of 
search,  in  peace,  but  such  as  theconsent  of  other  nations  should  accord 
to  her  by  treaty ;  and,sought  it  by  a  fmx  ezcUaqge,  in  this  tranquil  modis, 
lor  the  beneficent  purpose  of  an  enlai|[ed  humanity. 

Certain  facts,  disclosed  by  the  diplomatic  correqiondenceof  France 
and  England,  during  the  pendency  of  that  case  in  the  British  Court  of 
Admiralty,  were  calculated  to  guard  the  sympathiei  of  America  from 
being  misguiiled  by  the  language  of  the  former  power. 

The  paiofiil  truth  was  elicited,  th^  France  had  evaded  the  ezecutioii 
of  hfir  promise  at  Vienna,  to  Europe  and  mankmd.  That  she  had, 
long  afler  the  date  of  that  prombe,  tolerated,  if  she  had  not  cherished, 
.  several  branches  of  a  traffic,  which  she  had  concurred  in  denouncing  to 
be  ibe  opprobrium  of  Christendom,  and  which  she  had  subsequently 
bbund  horself,  by  th^  higher.obligations  of  a  solemn  treaty,  to  abolish, 
as  inconsistent  with  the  laws  of  God  and  nature. 

Succeeding  events  in  the  councils  of  the  French  nation,  have  not  im- 
pdred  the  force  of  this  testimony.  What  authority  can  be  accorded  to . 
the  moral  influ^ce  of  a  government  which  insults  the  humanity  of  a 
generous  and  gallant  peopla,  by  pleading,  in  apology  for  the  broich  of 
its  plighied  iaith,  that  its  subjects  required  the  indulgence  of  this  guilty 
traffic! 

The  Emperor  Napoleon,  who  re-estaUished  this  commerce  on  the 
rqini  of  the  French  Republic,  also  abdished  it  again,  whte  be  sought  to 
conciliate  the  people  of  France,  during  that  transient  reign,  which  im- 
mediately preceded  his  final  overthrow. 

Congress  adjoumad  without  acting  on  this  report. 

By  an  instruction  to  the  committee  on  the  suppression  of  tbb  slave 
trade,  of  the  l$th  of  January,  1822,  the  same  subject  was  a  third  time 
brought  diiectfy  before  the  House  of  Representatives.  The  iOstnictioB 
called  the  attention  of  the  committee  to  the  present  condition  of  the 
African  slave  trade^  to  the  defects  of  any  of  the  existing  bws  for  its  sop* 
prsssioyi,  and  to  Iheirappnqnriate  remedies.    In  the  report,  made  in  obe- 
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dience  to  this  instruction)  on  the  12th  of  April,  1892,  the  oonunittee 
state,  that  after  havuig  consulted  all  the  evidence  within  their  rlNich^ 
they  are  brought  to  the  moomfol  eondosion,  (hat  the  traffic  prevailed  to 
a  greater  extent  than  eTer,  and  with  increased  nialigiuly ;  that  its  total 
suppression,  or  even  «ensible  c^ninution,  cannot  be  expected  finxn  the 
separate  and  disunited  efforts  of  one  oripo^  States,  so  long  as  a  Asgle 
flag  remains  tb  cover  it  from  detection  and  punisiunent  They  rencw^ 
therefore,  as  the  only  practicable  and  efficient  remedy,  the  cohcurrepce 
of  the  United  States  with  the  maritime  powers  of  Europe,  in  a  modified 
and  reciprocal  exercise  of  the  right  of  search. 

In' closing  their  report,  the  cohimittee  add,  in  effect,  that  they  ^  cs^i* 
not  doubt  that  the  pebple  of  4merica  have  th«  intdligence  to  distinguish 
between  the  right  of  searchipg  a  neutral  on  the  high  seas,  in  time,  of  war, 
claimed  by  some  belligerents,  and  that  mutiiBl,  Testricted,  and  peaceful 
conccnsion,  by  treaty,  suggested  by  the  committee,  and  which  is  demand- 
ed in  the  name  of  suffering  huinanity.''  The  committee  had  before 
Inthnated,  that  the  remedy  which  they  recommended  to. the  HoiM  of 
Represeiitatives,  presupposed  the  exercise  of  the  authority  of  anodier 
department  of  the  government ;  and  that  objections  to  the  exercise  of  this 
authority,  in  the  mode  w^ich  they  had  presumed  to  suggest,  had  hitbeitD 
esdsted  in  that  department  Their  report,  also  annexed,  closed  with  m 
resolution  difiering  in  no  other  rciiipect  from  that  of  the  preceding  ses- 
sion, than  that  it  did  not  require  the  concurrence  of  the  Senate,  Ibr  the 
Reason  already  sugpgested.  (C.) 

The  report  and  resolution  were  referred  to  a  cpmmittee  of  the  whole^ 
and  never  fortfaer  considered. 

After  a  dehy  tOl  the  20th  of  the  succeeding  February,  a  resoiutioii 
was  submitted  to  the  House,  which^was  evidently  a  part  of  the  same^ys* 
lem  of  measures,  for  the  suppression  of  the  slave  trade,  which  hadbeen 
Imgaa  by  the  act  of  the  ''d  of  Ma^,  1819,  and  followed  up  by  the 
connected  series  of  reports  and  resolutions,  whfeh  the  committee  have 
reviewed,  and  which  breathe  the  s^me  spirt  • 

Tti§  resolution,  in  proporing  to  make  the  ilave4rade  piracy,  by  fbt 
consent  of  manldnd,  sought  to  tappltot,  by  a  meesore  of  greater  rlgoury 
the  qoalifiiMiintematioiial  exchange  of  the  right  of  search  fertheappie- 
hcpMi  of  the- African  slave  dealer,  and  the  British  qrstem  of  mixed.tri- 
bonalSfOteated  for  his  tirial  and  punlshinentt  a  system  of  #hichexpeileaee^ 
end  the  recent  extenrioa  of  the  traffic  that  it  sought  to  Iimit|  had  dhido- 
aed  tiie  en^re  ineAcacy  • 

ThelliMtea^catnr  had  already  estdblisbed  the  true  denoorina^on  asd 
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grade  of  tbif  offence,  by  a  municipal  law.  The  resolution  cototeoipb* 
Cedy  as  did  the  report  which  accompanied  and  expounded  that  hW|  the 
exteolion  of  its  principle,  by  negotiation^to  the  code  of  all  aalioiM. 

It  denounced  the  authors  of  this  stupendous  iniquity,  as  the  enemies 
of  the  human  race,  and  armed  all  men  with  authority  to  detect,  pnrsiie, 
arrest,  and  punish  them. 

Such  a  measure,  to  succeed  to  its  fullest  extent,  must  have  a  b^gfamim 
somewhere.  Commencing  with  the  consent  of  any  two  states,  to  nf/ud 
it  as  binding  on  themselves  only,  it  would,  by  the  gradual  accepsioirol 
others,  enlarge  the  sphere  of  its  operation,  until  it  embraced,  as  4he  reso- 
lution contemplated,  all  the  maritime  powers  of  the  ciTilixed  worid. 

While  it  involved  of  necessity  the  visit  and  search  of  piratical  vessdp^ 
as  beOigeraU  righU  against  the  common  enemies  of  man,  it  avoided,  all 
complexity,  difficulty^  and  dtrlay.  In  the  seiiure,  condemnatioo,  and  pun- 
ishment of  thc^  pirate  himself.  It  nsade  no  distinction  in  favour  of  dioaa 
pirates  who  prey  upon  the  property,  against  those  who  seise,  torture,  and 
kill,  or  consign  to  interminable  and  hereditary  slkveiy,  tbe  petpoim  of 
their  enemies; 

Your  committee  are  at  a  loss  for  the  fottndationof  any  such  dlserlminn- 
tion.  It  is  believed,  that  the  most  ancient  piracies  consisted  ifl  convert- 
ing innocent  captives  into  slaves ;  and  those  were  not  attended  with  tiie 
destfuctlon  of  one  third  of  their  victims,  by  loathsome  confinement  and 
mortal  disease. 

.  While  the  modern,  therefore,  accords  with  the  ancient  denoBiinatioa 
of  this  crime,  its  punishment  is.not  disproportionate  to  its  golltk  It  has 
robbery  and  murder  for  Its  mere  accessories,  and  moistens  one  < 
with'blood  and  tears.  In  order  to  airse  anod^r,  by  slow  i 
physical  and  moraL 

Onis  high  consolation  attends  upon  the  new  remedy  for  this  fir|gbtfiil 
and  prolific  evil.  If  once  successful,  it  will  for  ever  remab  so,  until,  be- 
ingunexerted,  its  very  application  will  be  found  In  history  alone. 

Can  i^  be  doubted,  that  if  ever  legitimate  commerce  shall  supplant  tlie 
source  of  this  evil  in  Afirica,  and  arellanoe  on  other  supplies  of  labooTy 
lUuse  elsewhere,  a  revival  of  the  slave  trade  will  be  aalmpraeticabb  an 
a  reversion  to  barbarism  ?-*that,  after  the  hipse  of  a  century  ifom  itp 
extinction,  except  where  the  consequences  a(  the  cHme  shall  anrTivo, 
the  stories  of  the  African  slave  trade  will  be<;ome  as  improbable  asaoo^ 
the  unlearned,  as  the  expeditions  of  the  heroes  of  Homer  ? 

The  prindpie  of  the  law  of  1820,  making  the  slave  trad«  a  statutory 
piracy,  and  of  the  resohitioii  of  the  House  of  RepresentativcSy  of  May. 
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I8SS9  whiclr  sought  to  render  tiiis  dienunciation  of  that  oflencei 
sal|  cannot j  therefore^  be  misunderstood. 

It  was  not  misconceived  by  the  House  of  Representatives,  when  ra> 
tified  with  almost  unprecedented  unanhnity. 

An  unfounded  sug|[estion  has  t>een  heard,  that  the  abortive  attempt  Co 
amend  the  resolution,  indicated  that  it  was  not  considered  %s  rovoiviog 
the  right  of  search.  The  opposite  conclusion  is  (be  more  rational^  if 
v*6t,  inde^  irresistible  }  that  Raving,  by  the  denomination  of  the  criaiei 
provided  for  the  detectiooi  trial,  and  punisliraent  of  the  crfaninal,  an 
anModment,  designing  to  add  -what  was  already  included  in  the  maiii 
ptopoaition,  would  be  superfluous,  if  not  absurd.  But  no  such  amend- 
ment was  rejected.  The  House  of 'Representative,  very  near  the  cloae 
of  the  session  of  1823,  desirous  of  economizing  time,.threatened  to  be 
consumed  by  a  protracted  debate,  entertained  the  prevhtm  queHiok, 
while  an  amendment,  the  only  one  ofllnred  tathe  resolution,  was  depend- 
ing. The  eflect  of  the  previous  question  was  to  bring  on  an  immediate 
decision  upon  the  resolution  Itself,  which  was  adopted  by  a  vote  of  131 
members  to  9* 

Itis  alike  untrue,  that  the  re^lution  was  regarded  with  indiflerence* 
The  House  had  been  prepared  to  pass  it  whtiout  debate,  by  a  series  of 
measures,  having  their  origin  in  1819,  and  steadily  advancing  to  ma» 
tority. 

Before  the  resolution  did  pass,  two  motions  had  been  submitted,  to 
lay  it  on  the  table,  and  to  postpone  It  to  a  future  day.  The  former  was 
resisted  by  an  ascertained  majority  of  104  to  25 ;  the  latter,  without  a 
division. 

Is  the  House  now  ready  to  Mrace  Its  steps  ? 

The  committee  believe  not.  Nather  the  people  of  America,  nor 
their  representatives,  wilT  sully  the  glory  they  have  earned  by  th^ 
early  labour,  and  steady  perseverance.  In  sustaining,  by  fheir  Federal 
and  State  Governments,  the  cause  of  humanity  at  home  and  abroad. 

The  calamity  inflicted  upon  them  by  the  .introduction  of  slavery,  Itt 
a  form,  and  to  an  extent  forbidding  hs  hasty  alievlatlon  by  intemperate 
xealy  IS  imputable  to  a  foreign  cause,  for  wMch  the  past  b^respoosiWe  to 
the  present  age.  They  wiN  not  deny  fo  themselves,  and  to  vnmkSbd, 
a  .ge^ttuMa  co-operation  In  the  only  dBcient  measure  of  letributlwe 
jMtiea,  to  an  iraiUed  and  afflicted  continent,  and  to  an  injured  and  de- 
i^radedrace. 
.  U  the  Independence  of  Spanhb  and  Pi^nuiniese  Ameitai,  the  corn- 
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nittee  behold  a  ipeedy  tenBinadbo  of  the  few  ranaioiiig.obiUicIesto  . 
the  exteoaoD  ofthe  policy  of  the  moidiCion  of  Maj^  182S. 

Branl  cannol  mteod  to  retttt  the  voioe  of  die  retidoe  of  the  eon- 
tioeiit  of  America;  and  Pprtogal^  deprived  of  her  great  market  for 
daYeiy  will  no  longer  hare  a  motlTe  tp  redst  the  cbmmoa  feefiqgs  of 
Europe.  Aiid  yet,  while  from  the  Rio  de  la  Plata  to  the  Ajbueod,  an^ 
throughtlie  American  archipelagOi  the  importation  of  slaves  covertly 
oeotinuesi  if  it  be  not  openly  coantenanced,  the  impoliey  is  obvions,  of 
denyti^g^to  the  American  shore  the  protective  vigilance  of  the  mdy- 
adequate  check  upon  this  traffic. 

Your  committee  forbear  to  enter  upon  an  investigation  of  the  partir . 
cular  provisions  of  a  depending  negodatjon,  nor  do.  they  considcc  the 
message  referred  to  them  as  Inviting  any  such  inquiiy. 

They  will  not  regard  a  negotiation  to  be  dissolved,  whidi  has  ap- 
proached so  near  consummatioo,  nor  a  convention  as  absolutely  vpld, 
which  has  been  executed  by  one  party,,  and  which  the  United  States, 
haviiig  first  tendered,  should  be  the  last  to  reject. 


(A.) 

Jleporf  of  lie  Cammiiiee  to  whom  w^M^r^fm^  tf  lie  cs— f  ■ciwsiif 
oftkeprttaU  9e$9umof  CoOgrett^oomMtkof  OiePrnidBKe^MeB^ 
90gtaBrtlaU9totheSimeTrad^ 

jnraUHoJmeriam  Sodetj^for  eohmhiktthkjreefeopieof  ooUmt 
of  the  Vmied  StttUM. 

IfAV  SriefOl— Read  twkt,  aiid,  with  tba  bill,  comoHtad  u  the  6ooiiiiiM««  of  the 
wholfP  HooM  on  tlM.bUl  from  the  S«Mia»  to  cootiooo  in  force'ou  act  »o  prpttct 
tlfs  cpmnorct  of  tha  Uoiud  Sutoi,  ood  paobb  the  cHmo  of  piraqr,  kc^  Sc 

The  Coi|imittee  on  the  Slave  Tfpade^  to  wl|om  was  refemd  the  memo* 
rial  ofthe  Preddentand  Boardof  Managenf  ofthe  American  Society 
ibrcoloniiing  the  free  people  of  colour  or  the  Umted  Slates,  bKVe? 
ac^^onfing  to  iirder,.  had  onder^considention  the  several  subjects 
therrin embraced, and  report;— > 

TbH  the  American  Society  was  insthmed  in  the  City  of  Washington, 
iHh  fhe  2Mi  of  Decembin:,  181$,  for  the  benevolent  purpose  of  afford' 
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Iqg  to  the  free  people  of  colour  of  die  United  Stitet  the  meeiis  of  et- 
tablUiiiig  one  or  more  independent  colonies  on  the  western  coest  of 
AfrieiL  After  ascertaining,  by  f  ission  to  that  continent,  and  other 
pieBmioarj  inquiries,  that  then  bject  is  practicable,  the  Society  re- 
quests of  the  Congress  of  the  United  States  a  charter  of  incorporation, 
and  such  other  legislatiTe  aid  as  their  enterprise  may  be  thought  to  merii 
and  require. 

The  memorialists  anticipate  from  its  success  consequences  the  most 
beneficial  to  the  free  people  of  colour  themselYes,  to  the  several  Sutes 
in  which  they  at  present  reside,  and  to  that  continent  which  is  to  be  tlie 
seat  of  their  future  establishment.  Passing  by  the  foundation  of  these 
anticipations,  which  will  be  seen  in  the  annual  reporU  of  the  Society 
and  their  former  memorials,  the  attention  of  the  committee  has  been 
particniarly  drawn  to  the  connexion  which  the  memorialisu  have 
traced  between  their  purpose  and  the  policy  of  the  recent  act  of  Con- 
gren,  for  th«  |rtote  effectual  abolition  of  the  African  slare  trade. 

Experience  lias  demonstrated  that  this  detestable  traffic  can  be^no 
wiiere  so  sUtsCiSsfolly  assailed,  as  on  the  coast  upon  which  it  originates. 
Not  only  duet  the  collection  and  embarkatioo  of  its  unnatural  cargoes 
eoosume  more  time  than  thdr  subsequent  distribution  and  sale  io 
themarket  fot  which  they  are  destined,  but  the  Afirican  coast,  frequented 
by  the  sl^ve  ships,  is  indented  with  so  few  commodious  or  accessible 
harbours,  that,  notwithstanding  its  great  extent,  it  could  be  guarded  by 
the  vigilance  of  a  few  active  cruisers.  If  to  these  be  added  colonies  of 
civilined*blacks,  {planted  in  conmaodUig  situations  along  that  coast,  no 
abva  ship  could  possibly  CMape  detection;  and  thus  the  security,' as 
well  as  the  enhanced  pwBx  which  now  cherishes  this  illicit  trade,^  would 
be  efiectoally  cooiiteracted.  Such  colonies,  by  diflbslng  a  taste  for  le- 
^tiBMite  commerce  among  the  native  tribes  of  that  fruitful  *continent^ 
would  gradually  destroy  among  them,  Hso,  the  only  incentive  of  a  traffic 
which  has  hitherto  rendered  all  African  labour  insecure,  and  yread 
desoladcii  over  one  of  the  most  beautiful  regions  of  the  globe.  The 
cokmies,  and  the  armed  vessels  employed  in  watching  the  African  coast, 
while  they  co-operated  alike  io  the  cause  of  humanity,  would  aflbrd  to 
each  othe^  mutoal  succour. 

Th^te  is  a  sfai^  consMerttibn,  however,  added  to  the  preceding 
vie^  of  tUs  8tfb)«ct,  irhich  appears  to  your  committee,  of  itoel^  coo- 
cfaislvo  of  die  tendency  of  the  views  of  the  inemorialists  to  further  the 
operatieo  of  the  ael  of  the  Sd  of  March^  1819.  That  act  not  only 
revokes  the  andiority  ant^cedendy  given  to  the  several  state  and  territo- 
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rial  goveranentSy  to  dispote,  as  they  pleaiedi  of  tboae  African  eapthrcii 
who  might  be  liberated  bj  the  tribunals  of  the  United  Slates,  batan- 
thorises  and  requires  the  President  to  restore  them  to  their  native  eoon* 
try.  The  unavoidable  consequence  of  this  just  and  humane  provWani 
iS|  to  require  some  preparation  to  be  made  for  their  temporaiy  sueeoori 
on  being  relanded  upon  the  African  shore.  And  no  preparatkm  can 
prove  so  congenial  to  iu  own  object,  or  so  economical,  as  regards  the 
government  charged  with  this  charitable  duty,  as  that  which  wooM  be 
found  in  a  colony  of  the  free  people  of  colour  of  the  United  States. 
Sustained  by  the  recommendations  of  numerous  societies  In  ewtry  part 
of  the  United  States,  and  the  approving  voice  of  the  legislative  asaepi- 
blies  of  several  States,  without  inquiring  Into  any  other  tendency  of  Oie 
object  of  the  memorialists,  your  committee  do  not  hedtate  to  pronounce 
it  deserving  of  the  countenance  and  support  of  the  General  Govern- 
ment.  The  extent  to  which  these  shall  be  carried^  is  a  questhm  not  so 
easily  determined. 

The  memorialists  do  not  ask  the  Government  to  assume  the  JmMBe- 
tion  of.  the  territory,  or  to  become,  in  any  degree  whatever,  Rq>onsibie 
for  the  future  safety  or  tranquillity  of  the  contemnlated  colpny.  They 
have  prudently  thought,  that  its  external  peace  and  security  would  be 
most  effectually  guarded,  by  an  appeal  in  Its  behalf  to  the  philantbropy 
of  the  dvilised  world ;  and  to  that  sentiment  of  retribudve  justice,  wkh 
which  all  Christendom  b  at  present  animated  towards  a  much  injured 
continent. 

Of  the  constitutional  power  of  the  General  Government  to  grant  the 
limited  «id  contemplated  by  tbe  accompanying  bill  and  resolutions,  yoor 
committee  presume,  there  can  etist  no  shadow  of  doubt  j  and  they 
leave  it  16  a  period  of  greater  national  prosperity  to  determine  how  fu 
the  authority  of  Congress,  the  resources  of  the  National  Government,  and 
the  welfare  and  happiness  of  the  United  Statef,  will  warrant  or  require 
its  extension. 

iour  committee  are  solemnly  enjoined  by  the  pecufiar  object  of  their 
trust,  and  invited  by  the  suggestion  of  the  memorialists,  lo  laqniri  into 
the  defecU  of  the  existing  laws  against  the  African  slave  trade.  So  long 
as  it  is  in  the  power  ot  the  United  Stales  to  provide  additional  restraintt 
upon  this  odious  traffic,  they  cannot  be  withheld,  consistently  with  jus- 
tice and  the  honour  of  the  nation. 

Congress  have  heretofore  marked,  with  dedded^ceprobation,  the  aa» 
thors  and  abetton  of  this  iniquitous  commerce^  in  evcfy  form  which  it 
\ ;  from  the  ioceptioh  of  its  onrighleous  purpose  In  A««i#rira. 
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through  all  the  fubfequentslagM  of  its  progreis,  to  itt  final  consanmii- 
UoD ;  thi  outward  voyage ;  the  cmcl  leitore  and  forcible  abdoctioo  of 
the  unfortunate  African  from  hit  native  homCf  and  the  fraudulent  trantfer 
of  the  property  thus  acquired.  It  OMiyi  however,  be  questioned,  if  a 
proper  discriinioation  of  their  relative  guilt  has  entered  into  the  meap 
sure  of  punishDient  anneied  to  these  criminal  acts. 

Your  committee  cannot  perceive  whereih  the  offence  of  kidnapping 
an  unoffending  inhabitant  of  a  foreign  country  ;  of  chaining  him  down 
for  a  series  of  days,  weeks,  and  monthsi.  amidst  the  dying  and  the  dead, 
to  the  pestilential  hold  of  ^  slave  ship ;  of  consigning  him,  If  he  chance 
to  live  out  the  voyage,  to  perpetual  slavery  in  a  remote  and  unknown 
land,'  difiers  In  malignity  from  piracy,  or  why  a  milder .  punishment 
should  follow  the  one,  than  the  other  crime. 

On  the  other  hand,  the  purchase  of  the  unfortunate  African,  after  hb 
enlargei9ent  from  the  floating  dungeon  which  wafts  him  to  the  foreign 
market,  however  criminal  in  itself,  and  yet  more  in  its  tendency  to  en- 
courage this  abominable  traffic,  yields  in  atrocity  to  the  vident  seizure 
of  his  person,  his  sudden  and  unprepared  separation  from'  his  family, 
his  kindred,  his  friends,  and  his  country,  followed  by  all  the  horrors  of 
the  middle  passage.  Are  there  not  united  in  this  offence  all  t&at  is  most 
iniquitous  in  theft,  most  daring  in  robbery,  and  cruel  in  mnrd«r  ?  Its 
consequences  to  the  victim,  if  he  survives  ;  to  the  country  which  re- 
ceives fiyn,  and  to  that  from  which  he  Is  torn,  are  alike  disastroos.  If 
the  internal  wars  of  Africa,  and  their  desolating  e^ect,  may  be  imputed 
to  the  slave  trade,  and  that  the  greater  part  of  them  must  now,  cannot  be 
questioned,  thb  crime,  considered  in  its  remote,  as  well  u  itt  proxhnate 
consequence^,  is  the  very  darkest  In  the  whole  catalogue  of  human  ini- 
quities ;  and  its  authors  should  be  regarded  as  Aotlet  kumani  generit. 

In  proposing  to  the  House  of  Representatives  to  make  such  part  of 
this  oflfence  as  occurs  upon  the  ocean  piracy,  yom:  committee  are  ani- 
mated, not  by  the  desire  of  manifesting  to  the  worid  the  horror  with 
which  it  b  viewed  by  the  American  people ;  but  by  the  confident  expec- 
tation of  promoting,  by  this  example^  its  more  certain  punishment  by  eQ 
nations,  and  iu  absolote-and  final  extlhctipn. 

Hay  it  not  be  believed,  that  when  the  iriiolecivlliaed  world  shall  have 
denonnoed  the  slave  trade  as  piracy.  It  will  become  as  unfrequent  as  any 
other  species  of  that  offence  against  |he  law  of  nations  ?  Is  it  unrea- 
aonable^o^pose,  that  negotiation  will,  with  greater  fr^ility,  introduce 
into  that  law  such  a  prqvbion  as  b  here  proposed,  when  it  shall  have 
been  already  incorporated  into  the  sepQumtecode  ot  each  State  ? 


Digitized  by 


Google 


APPENDIX.  19 

TIm  naridnie  powen  of  the  Chrittitn  world  hatt|  at  bng^  conoir* 
rod  io  proDOondBg  tenteoce  of  coodemiuitioQ  agaiott  lUi  traik.'  Tha 
Uahed  Slatei,  tariiig  M  the  way  in  formiog  thii  decree^^owe  tt  to  tbem- 
jiBhrei|iiQtto/bflbw  the  reibof  manUnd  fai  prooiotiog  to  Tigoraoa  oio- 
artkNi. 

If  it  should  be  ohfectedi  that  the  legMatioo  of  Congrets  wooldbepaN 
tial|  and  its  benefit,  for  a  time  at  least,  local,  it  may  be  replied,  that  tlm- 
.coostltudonal  power  of  the  goYernm€at  has  already  been  ezefdied  ill 
defining  the  crhne  of  piracy,  in  Accordance  with  similar  analofies,  to 
that  which,  the  committee  hare  sought  to  trate  b^ween  this  general  o^ 
fence  against  the  peace  of  nations  and  the  slave  trad^. 

In  some  of  the  foreign  treaties,  aswdlasin  the  laws  of  die  Vollvd 
Slates,  eiamples  are  to  be  foond  of  piracies,  whieh  are  not  cogillibtii 
aa  nch,  by  the  tribonals  of  all  nations.  Such  is  the  onaToidable  co»- 
sequence  of  any  exercise  of  the  amhority  of  Congress,  to  define  and 
ponish  thb  crime.  The  definitibn  and  the  poniriiment  can  bind  Ae 
'United  States  alone. 

A  bQl  ftom  the  Senate,  making  further  proYisioo  for  the  exerdae  of 
iik  oanstitational  power,  being  now  before  the  Hoose  ot  Represent*- 
tiyes,  yoor  committee  beg  leare  to  ofler  soch  an  amendment  of  Its  pro- 
▼idoQs,  as  shall  attain  the  last  object  which  they  have  presomed  to  » 
commend* 


(B.) 

Report  of  tie  Committee  to  which  woe  refen^eo  much  of  the  Prtei'- 
denfe  Me$$age,a»  relatee  to  the  Sbwe  TVade. 

FSBRVARV  a»  IStl^-^Read,  and  ordertd  to  He  upon  U^  Ubk. 

The  committee,  to  which  is  referreirso  much  of  the  Pftsiilent'ii  nwt* 
sage  as  relates  to  the  Slave  Trade,  and  to  which  are  referred  the 
two  messages  of  the  President,  transmitting,  io  pursuance  of  the  r^ 
solution  of  the  House  of  Representatives,  of  the  4th  W  December,  a 
report  of  the  Secretary  of  State,  and  enclosed  documents,  rehlmg 
to  the  negotiation  for  the  suppression  of  the  SlaVe  Trade,  report  >-«- 

That  the  committee  have  deemed  it  advisable,  prions  to  entering 
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into  a  6>ntideratioD  of  the  propoted  co-operation  to  citermidaie  the 
slave  tradei  to  take  a  fommary  review  of  tiie  constitution  and  laws  of 
the  1(lQiied  States  relating  to  this  siibj<ect.  It  will  diKlose  the  caroest- 
neu»  and  seal  with  which  this  nation  has  been  actuated,  and  tfie  laudable 
ambition  that  has  animated  her  councils  to  take  a  lead  in  the  reforroatxio 
of  a  disgraceful  practice,  and  one  which  is  productive  of  so  much  booMn 
misery  ;  it  will,  by  displaying  the  consunt  anxiety  of  this  nation  to  sup- 
press the  African  shve  tradCi  afibrd  ample  testimony  that  she  7111  be  the 
last  to^^ersevere  in  Measures  wisely  digestedi  to  effectuate  this  great  and 
most  desirable  objecti  whenever  such  measures  can  be  adopted  in  consis- 
tency with  the  leading  principles  of  herJpcai  institutions. 

In  consequence  of  the  existence  of  sUvery  in  many  of  the  States^ 
when  British  colonies^  the  habitSi  and/ means  of  carrying  on  iodustfy, 
could  not  be  suddenly  changed ;  and  the  constitution  of  the  Uniceid 
Sutes  yielded  to  the  provision,  that  the  migration  or  importation  of  snch 
persons,  as  any  of  the  states  now  existing  shall  think  proper  to  admit, 
shall  not  be  prohibited  by  the  Congress  prior  to  the  year  iSOS. 

But,  long  antecedent  to  this  period,  Congress  legislated  on  the  fl^ject, 
wherever  its  power  extended j  and  endeavoured,  by  a  system  of  rigorous 
penalties,  to  suppress  this  unnatural  trade. 

The  act  of  Congress  of  the  22d  of  March,  1794,  contains  protisioos 
that  no  citizen  or  citizens  of  the  United  States,  or  foreigner,  or  any  other 
person  coming  into,  or  residing  within  the  same,  ^hall|  ftfr  4iimself  or 
any  other  person  whatsoever,  either  as.  master,  factor,  or  owner,  build, 
fit|  equip,  load,  or  otherwise  prepare,  any  ship  or  vessel^  within  any  port 
or  place  of  the  United  States,  nor  shall  cause  any  ship  or  vessel  to  sail 
from  any  port  or  pUce  within  the  same,  for  the  purpose  of  carrying  on 
any  trade  or  traffic  in  slaves  to  any  foreign  country ;  or  for  the  purpose 
of  procuring  from  any  foreign  kingdom,  place,  or  country,  the  inhabitp* 
ants  of  such  kingdoqn,  place,  or  country,  to  be  transported  to  any  foreign 
country,  port,  or  place  whaiever,  to  be  sold  or  disposed  of  as  slaves, 
under  the  penalty  of  the  forfeiture  of  any  such  vessel,  and  of  the  pay- 
ment of  large  sums  of  money  by  the  persons  offending  igainst  the  <£• 
rections  of  the  act. 

By  an  act  of  the  Sd  of  April,  1798,  in  relation  to  the  Mississippi  ter- 
ritory,  to  which  the  constitutional  provision  did  not  extend*  the  introduc- 
tion of  slaves,  under  severe  penalties,  was  forbidden,  add  every  slave 
imported  contrary  to  the  act,  was  to  be  entitled  to  freedom. 

By  an  act  of  the  10th  of  May,  1800,  the  citizens,  or  residents  of  this 
couritrv,  were V  prohibited  from  holding  any  right  or  property  in  vessels 
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employed  in  transporting  slaved  from  one  foreign  country  to  anothd^i  on 
pain  of  forfeiting  their  right  of  property,  and  also  double  the  value  of 
that  right  in  moneyi  and  double  the  value  of  their  interest  in  the  slaves ; 
nor  were  they  allowed  to  serve  on  board  of  vessels  of  the  United  States, 
employed  in  the  transportation  of  .slaves  from  one  coun^  to  another, 
under  the  punishment  of^fine  and  imprisonment ;  nor  were  they  permit- 
ted to  serve  on  board  foreign  ships  employed  in  the  slave  trade.  By  this 
act,  also,  the  commissioned  vessels  of  the  United  States  were  authorised 
to  seize  vessels  and  crews  employed  contrary  to  the  act. 

By  an  act  of  the  28th  of  February,  1803,  master*  of  vessels  were  not 
allowed  to  bring  into  any  port  (where  the  laws  of  the  state  prohibited 
the  importation)  any  negro,  mulatto,  or  other  person- of  colour,  not'be- 
ing  a  native,  a  citizen,  or  registered  seaman,  of  the  United  States,  under 
severe  penalties  ;  and  no  vessel,  having  on  board  persons  of  the  above 
description,  was  to  be  admitted  to  an  entry ;  and  if  any  such  person 
shouU  be  landed  from  on  botol  of  any  vessel,  the  same  was  to  be  for- 
feited. 

By  an  act  of  the  2d  of  March,  1807,  the  importation  of  slaves  uito 
any  port  of  the  United  States  was  to  be  prohibited  after  the  first  of 
January,  1808,  the  time  prescribed  >  by  the  constitutional  provision. 
This  act  contains  many  severe  provisions  against  any  interference  or 
participation  in  the  slave  trade,  such  as  heavy  fines,  long  imprisonments, 
and  the  forfeiture  of  vessels.  The  President  was  also  authorised  to  em- 
ploy armed  vessels  to  cruise  on  any  part  of  the  coast  where  he  might 
judge  attempts  would  be  made  to  violate  the  act,  and  to  instrqct  the  com- 
manders of  armed  vesseb  to  seize,  and  bring  in,  vessels  found  on  tfte 
high  seas,  contravening  the  provisiont  of  the  law. 

By  an  act  of  the  20th  of  April,  1818,  the  laws,  in  prohibition  of  the 
slave  trade,  were  further  improved  ^  tliis  act  is  characterized  with  a  pe- 
culiarity of  legislative  precaution,  esp<^ally  in  the  eighth  section,  which 
throws  thejabor  of  proof  upon  the  defendant,  that  the  coloured  persons 
brought  into  the  United  States  by  him  had  not  been  brought  in  contra- 
ry to  the  laws; 

By  an  ai^  nf  tlie  3d  of  March,  1819,  the  power  is  continued  ia  the 
President,  to  employ  the  armed  ships  of  the  United, States  to  seize  and 
bring  into  port  any  vessel  engaged  in  the  skvfe  trade  by  citizens  or  resi- 
dents of  the  United  States ;  and  such  vessels,,  together  with  the  goods 
and  effects  on  board,  are  to  be  forfeited  and  sold,  and  the  proceeds  to  be 
distributed,  in  like  manner  as  is  pMvided  by  law  for  the  dbtribution  of 
prizes  taken  from*  an  enemy  z  and  the  offiror^  and  rrew  are  to  nnder^o 
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the  pitnislifflents  inflicted  by  previous  acts.    The  President,  by  this  act, 

19  authorized  to  make  such  regulations  and  arrangements  as  be  may 
deena  expedient|  for  the  safe  keeping,  support,  and  removal,  beyond  the 
limits  of  the  United  States,  of  all  such  negroes,  mulattoes,  or  persons  of 
colour,  as  may  have  been  brought  within  its  jurisdiction,  and  to  appoint 
a  proper  person  or  persons,  residing  on  the  coast  of  Africa,  as  agent  or 
agents  for  receiving  the  negroes,  mulattoes,  or  persons  oC  colour,  deliver- 
ed from  on  board  of  vessels  seized  in  the  prosecution  of  the  slave  trade. 

And  in  addition  ta  al^the  aforesaid  laws,  the  present  Congress,  oo  the 
15th  of  May,  1820,  believing  that  the  then  existing  provisions  would  not 
be  sufficiently  available,  enacted,  that  if  any  citi^n  of  the  United  States, 
being  of  the  crew  or  ship's  company  of  any  foreign  ship  or  vessel  engai- 
ged  in  the  slave  trade,  or  any  pcrscui  whatever,  being  of  the  ci^w  or 
ship's  company  of  any  ship  or  vessel,  owned  in  the  whole  or  in  part,  or 
navigated  for,  or  in  behalf  of,  any  citizen  or  citizens  of  the  United 
Stales,  shall  land  from  iiny  such  ship  or^esselj^  and  on  foreign  shore 
seize,  any  negro  or  mulatto,  no^  held  to  service  or  lalKMir,  by  the  laws  of 
either  of  the  States  or  terriloriesqf  the  United  States,  with  intent  to  make 
such  negro  or  mulatto  a  slave,  or  shall  decoy,  or  forcibly  brings  or  carry, 
or  sblril  receive  such  negro  or  mulatto,  on  board  any  such  ship  or  vessel, 
with  intent  as  aforesaid,  such  citizen  or  person  shall  be  adjud|^  a  pirate, 
and  on  conviction  thali  tuffer  deatk. 

The  immoral  and  pernicious  practice  of  the  slave  trade  has  attracted 
mucji  public  attention  in  Europe,  within  the  last  few  jrears,  and  in  a  Con- 
grefs  at  Vienna,  on  the  8th  of  February,  1815,  five  of  the  principal  pow* 
ers  made  A  solemn  engagement,  in  the  face  of  mankbd,  that  this  tralBc 
should  be  made  to  cease ;  in  pursuance  of  which,  these  powers  have  enact- 
ed  mtroicipal  laws  to  suppress  thi  trade.  Spain,  although  not  a  party  to 
the  original  engagement,  did,  soon  after,  In  ber^freaty  with  England,  sti- 
polale  for  the  immediate  abolition  of  the  Spanish  slave  trade,  to  tte 
north  of  the  equator,  and  for  its  final  and  universal  abolitkm  on  tbe  SOch  _ 
of  May,  1820. 

Portugal,  likewise,  in  her  treaty  in  1817,  stipulated  that  the  Portngiieae^ 
slave  trade  on  the  coast  of  Africa^should  entirely  cease  to  the  northward 
of  the  equator,  and  engaged  that  it  shouki  be  unlawful  for  her  toljects  to 
purchase  or  trade  in  slaves,  except  to  the  southward  of  tbe  line ;  tbe  pre* 
cise  period  at  which  the  entire  abolition  is  to  take  place  in  Portugal  does 
not  a|ipea|r  to  be  finally  fiaed ;  but  the  Portuguese  ambassado  m  iIm 
presence  of  tbe  Congress  at  Vienna,  declared  that  Portugal,  MlMbl  to 
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ber  principlef ,  wooli)  noi  refoM  to  adopt  the  term  oC  eigbt  yearf|  which 
term  will  espire  in  the  jFear  1823. 

At  thb  time,  among  the  European  statefl,  there  b  not  a  flag  which  can 
legally  cover  thb  inhiraian  traffic  to  the  north  of  the  line  :  nevertheletSi 
experience  has  proved  the  inefficacy  of  the  various,  and  rigorpus  laws 
which  have  been  made  in  Europeand  in  .this  country ;  it  being  a  lament- 
able (act|  that  the  disgraceful  practice  is  even  now  carried  on  to  a  sur- 
prising  extent.  During  ihe  last  year,  Captain  Trencbard,  the  commift^ 
der  of  the  United  States  sloop  of  war  the  Cyane,  found  tb^t  partof  4he 
coast  of  Africa  which  he  vitited  lined  with  vessek,  engaged^  as  it  is  pre- 
sumed, in  thb  forbidden  traffic ;  of  these,  he  examined  many :  and  five^ 
which  appeared  to  be  fitted  out  on  American  account,  be  sent  into  the 
jurisdiction  of  the  United  States,  for  adjudication ;  each  of  them,  i^t  is 
believed^  has  been  condemned,  and  the  commanders  of  twooi*  them 
have  been  sentenced  to  the  punbhment  prescribed  by  the  laws  of  the 
United  States. 

The  testimony  recently  published,  with  tEe  opinion  of  the  presiding 
Judge  of  the  United  States  Court  of  the  Southern  Dbtrict  in  the  State  of 
New*York,  in  the  case  of  the  schooner  Fhutsburg,  lays  open  a  scene  of 
the  grossest  fraud  that  could  be  practbed  to  deceive  the  officers  of  go- 
vernment, and  conceal  the  unlawful  transaction. 
.  The  extension  of  the  trade  for  the  last  25  or  SO  years  must,  in  cde- 
gree,  he  conjectural ;  but  the  best  information  that  can  be  obtained  on 
the  subject,  furnishes  good  foundation  to  believe,  that,  during  that  period 
the  number  of  slaves  withdrawn  from  western  Africa  amounts  to  up- 
wards of  a  million  and  a  half  ^  the  annual  iiverage  would  be  a  mean 
someiHiere  between  fifty  and  eighty  thousand. 

The  trade  appears^  to  be  lucrative  in  proportion  to  its  heinousnesa 
and,  as  it  b  generally  inhibited^  the  upfeeling  slaVie  dealers,*  in  order  to 
elude  the  laws,  increase  its  horrors ;  the  innocent  African/,  who  are  mer- 
cilessly forced  from  their  Oative  homes  in  irons,,  are  Crowded  in  vesseb 
and  situations,  which  are  not  adapted  for  the  transportation  of  human 
beings  J  and  thb  cruelty  b  frequently  succeeded,  during  the  voyage  to 
tbeur  destination,  with  dr^ulful  mortality.  Fur  her  information  on  thb 
suliject  will  appear  in  a  letter  from  the  Secretary  of  the  Navy,  "enclo- 
sing two  other  letters,  marked  1  and  2,  and  also  by  the  extract  of  a 
letter  from  an  <^ker  of  theCyane,  dated  April  10,.  1820,  which  are  an- 
nexed to  thb  report.  Wh'de  the  slave  trade  exbts,  there  can  be  no 
piospect  of  civillMtion  in  Africa. 
HowtDnrr  well  dispoced  the  Europein  powers  may  be  to  effect  a  pra^:' 
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tical  abolition  of  the  tradei  h  teems  geherallj  acknotrledgedi  that,  for  Htm 
attainment  of  thb  object|  it  is  necesiary  to  agree  opon  some  concerted 
plan  of  co-operation ;  but|  unhappily^  no  arrangement  has  as  yet  obtained 
universal  consent* 

England  has  recently  engaged  in  treaties  with  SpaiUi  Portogal,  and 
the  Netherlands,  in  which  the  mutoal  right  of  visitation  and  search  is  ex- 
changed. This  right  is  of  a  special  and  limited  clmracter,  as  well  in  rela« 
tion  to  the  number  and  description  of  vessels,  as  to  space ;  and  to  avbid 
possible  inconveniences,  no  suspicious  circumstances  are  to  warrant  the 
detention  of  a  vessel;  this  right  Is  reMricted  to  the  simple  fact  of 
slaves  being  on  board. 

These  treaties  contemplate  the  establishment  of  inUed  Courts,  formed 
of  an  equal  number  of  individuals  of  the  two  contracting  nations,  the 
:me  to  reside  in  a  possession  belonging  to  his  Britannic  Majesty  ^  the 
other  within  the  territory  of  the  otlier  respective  power.  When  a  vessel 
^s  visited  and  detained,  it  is  to  be  taken  to  the  nearest  Court,  and,  if  con- 
demned, the  vessel  is  to  be  declared  a  lawful  prize,  as  well  as  the  cargo] 
and  are  to  be  sold  foi^  the  pr  fit  of  the  two  nations  y  the  slaves  are  to  re- 
ceive a  certificate  of  emancipation,  and  to  be  delivered  over  to  the  go- 
vernment on  whose  territory  the  Court  is  which  passes  sentence,  to  be 
employed  as  servants  or  free  labourers ;  e^ch  of  the  governments  binds 
itself  to  guarapty  the  liberty  of  such  portion  of  these  individuals  as 
may  be  respectively  assigned  to  it.  ParUcular  provisions  are  made  for 
remuneration,  in  case  vessels  are  not  condemned  alter  trial,  and  apecial 
instructions  are  stipulated  to  be  furnished  to  commanders  of  vessels  pos- 
sessing the  qualified  right  of  visitation  and  search. 

These^powers  entertain  the  opinion,  that  nothing  short  of  the  conces- 
sion of  a  qualified  right  of  Visitation  and  search  can  practically  sup- 
press the  slave  trade.  An  association  of  armed  ships  is  contemplated,  to 
form  a  species  of  naval  police,  to  be  stationed  principally  in  the  African 
seas,  where  the  commanders  of  the  ships  will  be  enabled  to  co-operate  in 
harmony  and  concert. 

The  United  States  have  been  earnestly  invited,  by  the  principabSecre> 
taryofSute  for  Foreign  Afiairs  of  the  British  government,  to  jmn  In 
the  same,  of  similar  arrangements ;  and  this  invitation  hasl>een  sanction- 
ed and  enforced,  by  a  unanimous  vote  of  the  House  of  Lords  and  Coin- 
mons,  in  a  manner  that  precludes  aH  doubti^  as  to  the  sincerity  and  be- 
nevolence of  their  design. 

In  answer  to  tliis  invitation,  the  President  of  the  United  States  has  ex- 
pressed his  regret  that  the  stipulations  in  the  treacles  communicated,  we 
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of  a  character  to  which  the  peculiar  utuatioD  and  lUttitutiQOf  of  the  ~ 
United  States  do  not  ptonit  them  to  accede. 

The  objectiona  made  are  contained  in  an  eztractof  a  letter  from  the 
Secretaiy  of  State,  under  date  of  the  2d  November^  1818 ;  in  which  it 
is  observed^  that,  ^  in  examining  .the  provisions  of  the  treaties  communi- 
cated by  Lord>  C&stlereagh^  all  the  essential  artides  a(^>ear  to  be  of  a 
character  not  adaptable  to  the  institutions,  or  to  the  circumstances  of 
the  United  States.    The  powers  agreed  to  be  reciprocally  given  to  the 
officers  of  Ihe  ships  of  war  of  either  party,  to  enter,  search,  capture, 
and  carry  into  port  for  adjudication,  the  merchant  vesseb  of  the  other, 
however  qualified  and  restricted,  is  most  essentially  connected  with  the 
institution,  by  each  treaty,  of  t«o  mixed  Courts,  one  of  which  is  to  reside 
in  the  external*  or  colonial  possession  of  each  of  the  two  parties  respec- 
tiv^ly.    This  part  of  the  system  is  indispensable  to  give  it  that  character 
of  reciprocity,  without  which  the  right  granted  to  the  armed  ships  of 
one  nation,  to  search  the  merchant  vessels  of  another,  woold  be  rather 
a  mark  of  vassalage  than  of  independence.     But  to  this  part  of  the  sys- 
tem, the  United  StatCF,  having  no  colonies  either  on  the  coast  of  Africa, 
or  in  the  West  Indies,  cannot  give  effect.    That,  by  the  constitution 
of  the  United- States,  it  is  provided,  that  the  judicial  power  of  the  Uni« 
ted  States  shall  be  vested  in  a  Supreme  Court,  and  in  such  inferior  Courts 
as  the  Cpugreas  may^  from  time  to  time,  ordain  and  establish.    It  pro- 
vides, that  Judges  of  these  Courts  shall,  hold  their  offices  during  good  be- 
haviour I  and  that  they  shall  be  removaUe  by  impeachment,  or  convic- 
tion of  crimes  and  misdemeanors.    There  may  be  doobu,  whether  the 
power  of  the  government  of  the  United  States  is  competent  to  institute 
a  Court  for  carrying  Into  execution  their  penal  statutes  beyond  the  terri- 
tories of  the  United  States— a  Court  consisting  partly  of  foreign  Judges, 
not  amenable  to  impeachment  for  corruption,  and  deciding  upon  statutes 
^f  the  United  States  without  appeal. 

<^  That  the  disposal  of  the  negtoes  found  oa  board  of  the  slave  tra- 
ding vesseb,  which  might  be  condemned  by  the  sentence  of  these  mixed 
Courts,  cannot  be  carried  into  eflect  by  the  United  States ;  for,  if  the 
slaves  of  vessels  condemned  by  the  mixed  Courts,  should  be  delivered 
over  to  the  government  of  the  United  States  as  freemen,  they  could  not,* 
but  by  their  pwn  consent,  be  employed  as  servants  or  free  labourers. 
The  condition  of  the  blacks  i>emg,  in  this  Union,  regulated  by  munici- 
pal laws  of  the  separate  States,  the  government  of  the  United  States 
can  neither  guaranty  their  liberty  in  the  states  where  they  could  only 
be  received  as  slaves,  nor  control  them  in  the  States  where  they  would 
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be  recogaiaed  as  free.  Tbat  the  admbuoo  of  a  right  in  the  otfieen  of 
foreign  ships  of  war,  to  enter  and  search  the  vesseb  of  the  UniiedStalea 
in  tune  of  peace,  under  anj  drcumstanoes  vhaterer,  would  nceC  witb 
oaivmal  repugnance  hi  the  public  opinion  of  this  countiy  i  and  thai 
there  wooM  be  no  prospect  of  a  rattficatioui  by  advice-and  consent,  of 
theSenate,  to  any  stipulation  of  that  nature*  That  the  search  bjlbreiga 
oflkersyeveninttmeof  war,  issoobiioxiotts  todief(tellngsand  recoUeo- 
tions  of  this  country,,  that  nothing  could  reconcile  them  to  the  extensioa 
of  it,  however  qualified  or  restricted,  to  a  tiine  of  police  ;  and  that  it 
would  be  viewed  in  a  still  more  aggrivated  light,  if,  as  in  the  trea^  with 
the  Netherlands,  connected  with  a  formal  admission,  that  even  vesseb 
under  convoy  of  ships  of  war  of  Hieir  own  natidn,  should  be  Uable  to 
search  by  theships  of  war  of  another.'' 

The  committee  will  observe,  in  the  first  instance,  thatA  mutual  right 
of  search  appears  to  beindispensable  to  the  great  object  of  abolition  ; 
lor,  while  fiags  remain  as  a  cover  for  this  tralBe,  ag^dnst  the  right  of 
search  by  any  vessels  except  of  the  same  nation,  the  chance  of  detec- 
tion wjU  be  much  less  than  it  would  be  if  the  right  of  search  was  extend- 
ed to  vessels  of  other  powers;  and  as  soon  as  any  one  nation  shoaM 
cease  to  be  vigilant  in  the  discovery  of  Infractions  practised  on  its  own 
code,  the  slave  dealers  would  avail  themselves  of  a  system  of  obtaining 
fraudutoat  papers,  and  concealing  the  real  ownership  under  the  cover  of 
siich  flags,  which  would  be  cai:ried  on  with  such  address,  as  to  render  it 
easy  for  die  dtiienft  or  subjects  of  one  skate  to  evade  their  own  muhi^ 
ci(Ml  laws;  but  if  a  concerted  system  existed,  and  a  qualified  right  of 
mutual  search  was  granted,  the  apprehension^  these  piratical  offenders 
would  be  reduced  to  a  much  greater  certainty ;  and  tlie  very  knoiHed^ 
of  the  existence  of  an  active  and  vigorous  system  of  co-operation  would 
divert  many  from  this  practice,  as  the  unla#ful  trade  ivoold  become  too 
hazardous  for  profitable  speculation. 

In  rdation  to  any  inconveniences  that  might  result  from  such  an  ar- 
rangement, the  commerce  of  the  United  States  is  so  limited  on  the  AIH^ 
can  coast,  that  it  could  not  be  much  effected  by  it ;  and  as  it  regards 
economy,  the  expense  of  statioonig  a  few  vessets  on  that  cpast  would 
not  be  nnich  greater  than  to  maintain  them  at  any  other  place. 

The  committee  have  briefly  noticed  the  practical  resulu  of  .a  redpio* 
cal  right  of  search,  as  it  bears  on  the  slave  trade-j  but  the  obfectioa  as  to 
the  propriety  of  ceding  this  right  remains.  Itis  with<(iferencetfaatthe 
committee  undertake  to  make  aty  remarks  upon  It.  They  bear  m  reool-> 
lection  the  opniifms  eiileftained  in  ihb^countiy  on  the  priMtice  pfseaiclK 
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ing  neutral  vessels  in  time  of  war  :  but  tliey  cannot  perceive  that  the 
right  under  discussion  is,  in  principle,  allied,  in  any  degree,  to  the  gene- 
ral questibn  of  search  :  it  cap  involve  no  commitment,  -nor  is  it  suscep- 
tible of  any  unfavourable  inference  on  tliiit  subject ;  and  even  if  there 
were  any  affinity  between  the  cases,  the  necessity  of  a  special  agree- ' 
raent  would  be  inconsistent  with  tbe  idea  of  existing  rights:,  the  propo- 
sal itself,  in  the  manner  made,  is  a  total  abandonment,  on  the  part  of 
England,  oi  any  claim  to  visit  and  search  vessels  in  a  time  of  peace,  and 
this  question  has  been  unequivocally  decided  in  the  negative  in  her  ard- 
miralty  courts. 

Although  it  is  not  among  the  objections  that  the  desired  arrangement 
would  give  any  colour  to  a  claim  or  right  of  search  in  time  of  peace^  yet, 
lest  the  case  in  this  respect  may  be  prejudiced  in  the  minds  of  any,  tiie 
contmittee  will  observe,  that  the  right  of  search,  in  time  of  peace,  is  one 
that  is  not  claimed  by  any  power  as  a  part  of  the  law  of  nations  \  dq 
nation  pretlends  that  it  can  exercise  the  right  of  visitation  and  search 
upon  the  common  and  unappropriated  parts  of  the  sea,  except  upon  the 
belligerent  claim.  A  recent  decision  in  the  British  Admiralty  Court,  in 
the  case  of  the  French  slave  ship  Le  Louis,  is  clear  and  decisive  on  this 
point.     The  case  is  annexed  to  this  report. 

In  regard,  then,  to  the  reciprocal  right  wished  to  be  ceded,  it  is  reduced 
to  the  simple  inquiry  whether,  in  practice,  it  Vill  be  beneficial  to  the  two 
contracting  nations.  Its  exercise,  so  far  as  it  relates  to  the  detention  of 
vessels,  as  it  is  confined  to  the  fact  of  slaves  being  actually  on  board,  pre- 
cludes almost  the  possibility  of  accident  or  much  inconvenience. 

In  relationalso  to  the  disposal  of  the  vessels  and  slaves  detained,^an 
'arrangement,  perhaps,  could  be  efiected,  so  as  to  deliver  them  up  to  the 
vessels  of  the  nation  to  which  the  detained  vessel  should  belong.  Under 
such  an  understanding,  the  vessels  and  slaves  delivered  to  the  jurisdic* 
tion  of  the  United  States,  might  be  disposed  of  in  conformity  witli  the 
provisions  of  our  own  act  of  the  3d  of  March,  1819 ;  and  an  arrange- 
mei^t  of  this  kind  would  be  free  from  any  of  the  other  objections. 

An  exchange  of  the  right  of  search,  limited  in  duration,  or  to  continue 
at  pleasure,  for  the  sake  of  experiment,  might,  it  is  anxiously  hoped,  be 
so  restricted  to  vessels  and  seas,  and  with  such  civil  and  harmonious  sti- 
pulations, as  not  to  be  unacceptable* 

The  feelings  of  this  country' oo  the  general  question  of  search^  have 
often  been  roused  to  a  degree  of  excitement  that  evince  their  unchangea- 
ble character ;  but  the  American  people  will  readily  see  the  distinction 
between  the  cases ;  the  one,  in  its  exercise  to  the  extent  claimed^  will 
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ever  produce  irrttation,  and  excite  a  (uitriotic  apirit  of  resistance;  the 
other  is  amicable  and  charitable ;  the  justness  and  nobleness  of  the  un- 
dertaking! are  worthy  of  the  combined  concern  of  Christian  nations. 

The  detestable  crime  of  kidnapping  the  unoflending  inhabitants  of 
one  country,  and  chaining  them  to  slavery  in  another,  b  marked  with  all 
the  atrodousnesf  of  piracy ;  and,  as  such,  it  is  stigmatized  and  ponidi* 
able  by  our  own  laws. 

/To  eflace  this  reproachful  stain  from  the  diaracter  of  civilized  man- 
kind,  would  be  the  proudest  triuknph  that  could  be  achieved  in  the  cause 
of  humanity.  On  this  subject,  the  United  *Statca,  having  led  the  way, 
owe  it  to  themselves  to  give  their  influence  and  cordial  coK>peratioii  to 
any  measure  that  will  accomplish  the  great  and  good  purpose ;  hot  diis 
happy  result,  experience  has  demonstrated,  cannot  be  realized  by  any 
system,  except  a  concession  by  the  maritime  powers  to  each  other's  ships 
of  war,  of  a  qualified  right  of  search ;  if  this  object  was  generally  at- 
tained, it  is  confidently  believed  that  the  active  exertions  of  even  a  few 
nations  would  be  sufficient  entirely  to  suppress  the  slave  trade. 

The  slave  dealers  could  be  successfully  assailed  on  the  coast  upon 
which  the  trade  originates,  as  they  must  necessarily  consume  more  time 
in  the  collection  and  embarkation  of  their  cargoes,. than  in  the  subse- 
quent distribution  in  the  markets  for  which  they  are  destined  $  this  rea- 
ders that  coast 'the  most  advantageous  positionrfor  their  apprehensioo ; 
and,  besides,  the  African  coast,  frequented  by  the  sUve  ships,  is  indented 
with  so  few  commodious  or  accessible  harboun,  that,  notwithstandiog  its 
great  extent,  it  could  be  guarded  by  the  vigilance  of  aamall  nimibor  of 
cruisers.  But  if  the  slave  shipt  are  permitted  to  escape  from  the  Airi- 
can  coast,  and  to  be  dispersed  to  different  parts  of  the  world,  their  cap- 
ture would  be  rendered  uncertain  and  hopeless. 

The  committee,  aAer  much  reflection,  ofler  the  foUowing  resohitioo : 

Re$ohedf  by  the  Senate  and  House  of  Representatives  of  the  Vniitd 
States  of  America,  in  Congress  assembled,  That  the  I'restdent  of  the 
United  States  be  requested  to  enter  into  such  arrangements  as  btnisy 
deem  suitable  and  proper^  with  one  or  more  of  the  maritiffie  powers  of 
Europe,  for  the  effectual  abolition  of  the  African  slave  trade. 
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repoH  of  ike  4friean  IntiiiMm^  ^ 

This  msel  sailed  from  Martinique  oo  the  dOth  of  Janaary,  18l6|  on 
a  slafo-mding  Toyage  to  the  coast  of  Africa,  and  was  captured  near 
Cape  Mesorado^  by  the  Sierra  Leone  colonial  ycsmI  of  war,  the  Queen 
Cbarlottei  ailer  a  serere  engageaent,  which  followed  an  attempt  to  es- 
cape, in  which  eight  men  were  killed  and  twelve  wounded  of  the  British  I 
and|  proceedings  haTing  been  instituted  against  Le  Louis  in  the  Vice  Ad- 
mhralty  eourt  of  Sierra  Leone,  as  belonging  to  French  subjects,  and  as 
iltted  not,  manned,  and  navigated,  for  the  purpose  of  carrying  on  the 
ateve  trade,  after  the  trade  had  been  abolished  both  by  the  internal  laws 
of  Ffance,  and  by  the  treaty  between  that  country  and  Oreat  Britain, 
thci  ship  and  cargo  were  condemned  as  forfeited  to  his  majesty. 

From  thisientence  an  appeal  having  ^n  made  to  the  H|gh  Court  of 
Admiralty,  tbts  cause  came  on  for  hearifigf,  when  the  Court  reversed  the 
judgment  of  the  inferior  Court,  and  ordered  the  restitution  of  the  pro- 
perty to  the  claimants. 

The  judgment  of  Sir  William  Scott  was  given  at  great  lei^.  The 
dbectort  #ill  advert  to  such  points  of  it  as  are  immediately  connected 
with  theif  present  subject.  *^  No  doubt,''^  said,  *'  could  exist  that  this 
was  a  French  ship,  iotcntioiDaUy  engaged  in  the  slave  trade."  But,  as 
these  were  tets  which  were  ascertained  in  consequence  of  its  seiiure, 
before  the  sefawr  could  avail  himself  of  thlA  discovery,  it  was  necessary 
to  inquire  whether  he  possessed  any  right  of  visitation  and  search ;  be- 
nose,  if  the  discovery  was  unlawftdly  produced,  he  could  not  be  allow- 
edtotake  advantage  of  die  consequences  of  bis  own  wrongs 

The  learned  iuAfgt  then  discussed,  at  considerable  length,  the  question, 
wbedier  the;i|ht  ^f  search  exists  in  time  of  peace.  And  he  decided  it 
without  hcsitatien  in  the  negative.  ^  I  can  find,''  he  says,  <<  no  authori- 
tj  that  pves  the  rigjit  of  interruption  to  the  navigation  of  states  in  ami- 
pff  uppo  the  high  seas,  excepting  that  which  the  rights  of  war  give  to 
bodibeQigefents  against  neutrals.  No  nation  can  eirercise  a  righr  of  visi- 
tation and  search  upoA  the  common  and'uteppropriated  pvtr  of  the  sea, 
aave  only  on  the  belligerent  claim.''  He  admits,  hMleed,  and  with  just 
eolicem,  that  i(  this  right  be  not  conceded  in  tioM  bf  peace^  it  will  be 
titreasely  diiBculttoeuppress  the  traffic  in  slaves. 

^  The  great  object,  then^we,  ogght  to  be,  toobtain  the  concurrence  of 
oll^  nations,  by  appUcationj^  by  remonstrance,  by  example,  by  eveiy 
peaceable  instruitient  which  men  can  employ  toattract  the  consent  of 

V<M..  X,  © 


Digitized  by 


Google 


26  APFCMDIX 

men.    But  a  Dation  is  ooc  justified  in  a8suiniiig.rights  that  do  not  bdoag 
to  her,  merely  because  she  means  to  apply  them  to  a  laodalila  porpoae.'* 

<<  If  tills  right,"  he  a()dSy.  <^  is  imported  into  a  state  of  peace,  it  must 
be  done  by  convention  ;  andJt  will  then  be  for  the  prudence  of  states  to 
regulate,  by  such  convention,  the  exercise  of  ri^t,  With  all  the  soften- 
ings of  which  it  if  susceptible*'' 

The  judgment  of  Sir  William  Scott  would  have  been  equally  coudu- 
sive  against  the  legality  of  this  seizure,  even  if  It  could  have  been  estih 
blisbed  in  evidence  that  France  had  previously  prohibited  the  slave 
trade  by  her  municipal  laws.  For  the  sake  of  argument,  however,  he 
assumeiB  that  the  view  he  has  taken  of  the  subject  might,  in  «uch  a  case, 
be  controverted.  He  proceeds,  therefore,  to  inquire  bow  far  the  French 
law  hadactually  abolished  the  slave  trade  iX  the  time  of  this  adveAtnre. 
The  actual  sfkte  of  the  matter,  as  collected  from  the^  documents  before 
the  Courl,  he  observes,  is  this : 

<<  On  the  27th  of  July,  1815,  the  Brhish  ministeir  at  Paris  writes  a 
note  to  Prince  Talleyrand,  then  minister  to  the  Kuig'of  France,  express^ 
inga  desire  pn  the  part  of  hi&  court  to  be  informed  whether',  und^  the 
law  of  F/ance  as  it  then  stood,  it  was  prohibited  to  French  subjects  to 
carry  on  the  slave  trade.  The  French  minbter  informs  him,  in  answer, 
on  the  SOth  of  July,  that  the  law  of  the  Usurper  on  that  subject  was  mH 
and  void,  (as  were  all  his  decrees,)  but  that  his  Most  Christian  Majesty 
had  issued  directions,  that^  oh  the  part  of  France,  ^'  the  traffic  should 
cease,  from  the  present  time,  every  where,  and  for  ever.'' 

'<  In  what  form  these  directions  were  bsued,  or  to  whom  addressed, 
does  not  appear  ;  but,  upon  such  authority,  it  must  be  presumed  that 
they  were  actually  issued.  It  is,  however,  no  iMation  of  thcT  respect 
due'to  that  aathority,  to  inquire  what  was  the  result  or  effect  of  those 
directions  so  given ;  what  followed  In  obedience  to  them  in  any  public 
and  binding  form.  And  I  fear  I  am  compelled  to  say,  that  nothing  of 
the  kind  followed,  and  that  the  directions  roust  have  slepit  ill  the  port^. 
folio  of  the  office  to  which  they  were  addressed ;  for  It  is,  I  think,  inn- 
possible,  that  if  any  public  and  authoritative  ordinance  had  followed,  il 
could  have  escaped  the  sleepless  attention  of  many  persons  in  oor  own 
country,  to  all  public  foreign  proceedings  upon  this  interesting  subject 
Still  less  would  it  have  escaped  the  notice  of  the  British  resident  mtnb^ 
ter,  who,  at  the  distance  of  a  year  and.a  hnlf,  is  compelled,  on  the  pan 
of  his  owif  court,  to  express  a  curiosity  to  know  what  laws,  oramances, 
instructions,  and  other  public  and  ostensible  acts,  Had  passed  for  tiie  abo- 
lition  of  the  slave  trade.  ... 
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^Oi  the  SOlh  of  November^  in  the  same  year,  (1815^  the  additional 
aitide  of  the  defiohiTe  treaty,  a  ?ery  loleiiin  instrament,  most  undoubt- 
edly, is  fomially  aod  puUidy  esecoted,  and  it  is  fo  these  terms:  ^The 
Ugh  cootractiiig  parties*  sincerely  desiring  to  give  effect  to  the  mepsnres 
OS  vfaich  they  deKberated  at  the  Congress  of  Vienna,  for  the  complete 
and  uniforsai  abolition  of  the  slate  trade ;  and  haTing^each,  in  their  re- 
spiMtiTe  domisionsi  prohibited^  without  restrictioii,  thehr  cdonies  and 
soigeets  from  taking  any  part  whatever  in  this  traffic,  englige  to  renew> 
eoDJointly,  their  efforts,  with  a  view  to  insure  final  success  to  the  prind- 
ple  which  they  prodalaMd  In  the  declaration  -of  the  8th  of  February^ 
lftl5,  and  to  cooce^  without  loss  of  time,  by  their  ministers  at  the 
court  of  liondon,  the  most  eftctud  measures  for  tne  entire  and  definitive 
abdition  of  ihe  traffic,  so  odious  and  so  highly  reproved  by  the.  laws  of 
leiigloo  stoduature.' 

^  Now,  what  are  the  effects  of  this  treaty?  According  tothe  view  I 
take  of  It,  they  are  two,  and  two  onlyj  one  declaratory  of  a  fact,  the 
other  promissory  of  future-  measures.  It  is  to  be  observed,  Uiat  the  trea- 
ity  Itsdf  does  not  abolish  the  slvve  trade  f  It  does  not  Inform  the  subjects 
thai  ti^l  l^ade  Is  Aenrfy  abolisbed,  and  that,  by  virtue  of  the  prohibitions 
therdn  otmtauied,  Its  |nb}ecu  shall  iot,  m  futare,  carry  on  thedrade; 
but  the  codtractbag  iNirtles  mutually  Inform  each  odier  of  the  foot,  that 
Ibey  have^  in  their  r^pective  dominions,  abdished  the  dave  trade^  with- 
•m  sti^hig  at  all  the  mode  in  which  that  aboUtiou  had  taken  pfaice." 

^  It  next  engages  to  take  future  oMasures  for  the  universal  abolition. 

^'That,  with  respect  to  both  the  dedaratory  and  promissory  parts, 
Oteat  Britain  hasacted  with  the  ofiima  jide$,  Is  known  ta  the  whole 
world,  which  has  witnessed  its  dom^c  laws,  as  well  as  its  forrign  nego- 


^  I  am  very  fivrfmi  intimating  that  the  government  of  this  country 

^  DoC  act  Urith  perfoct  propriety  in  accepting  the  assurance  that  the 

Fretich  govrnment  bad  actually  abolisKed  the  sliive  trade,  as  a  sufficient 

pcoof  of  the  fact^  but  the  foct* is  How  denied  by  «  person  who  has  A 

right  to  deny  11 ;  for,  though  a  French  subject,  he  is  not  bound  to  acknow- 

dgeihe  existence  of  any  law  whkb  has  not  publicly  appeared*;  and 
liw  other  party  btving  taken  upon  hi|nseif  the  borthpi  •of  proving  it  in. 
the  course  of  a  legdhiqinlry,  the  Court  js  compelled  to  demand  and  ex- 
pect ihe  ordinary  evidence  of  such  a  disputed  fact.  It  was  not  till  the 
15tii  of  January,  it  the  present  year,  (1817,)  that  the  British  resident 
adnister  applies  for  tbe»cofflmunication  I  have  described,  of  all'laws^  in* 
stroctlonSj  ordinances,  and  so  onj  be  recdves  in  return  what  is'^dlverr 
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ed  by  the  French  miQiiter  us  the  ordioanoei  beariag  dale  only  one  weds, 
before  the  requested  CDmmimiGationi  namely,  the  8th  of  January,  ft 
has  been  asserted,  in  argument,  that  no  such  orduiance  has  yet,  up  to 
this  veiy  hcfur,  even  appeared  in  any  printed  or  public  form,  however 
much  it  might  import  both  French  subjects,  and  the  subjecu  of  foreigB 
states,  so  to  receive  it. 

^  How  the  fact  may  be,  I  cannot  say  i  but  1  observe,  it  appears  befoce 
me  in  a  manuscript  A^rm ;  and  by  inquiry  at  the  Secretary  of  State's 
office,  I  find  it  exists  there  in  no  otiier  plight  or  condilieu. 

/'In  transmitting  this  to  the  British  government,  the  British  ndaister 
obsen)^  it  b  not  the  document  he  liad  reason  to  expect  i  and,  certainly, 
with  much  propriety;  for  how  does  the  document'  answer  iiisTequisi- 
tion  ?  .His  requisition  b  for  aU  laws,  ordinances,  instructions,  and  so 
forth.  How  does  thb,  a  simple  ordinance,  professing  \o  have  passed 
only  a  week  before,  reali^  the  assurance  given  on  the  50th  of  July, 
1815^  that-ltie  traffic ''  should  cease,  from  the  present  time,  ^ery  whcre^ 
and  for  ever  ?''  or  how  does  this  realize  the  promiie  made  m  Novembtr, 
that  measures  should  be  taken,  without  loss  of  time,  to  prohibit  Jiotonly 
French  polonisu,  but  French  subjects  likewise,  from  taking  any  part 
whatever  in  thb  traffic  ?  What  b  thb  regulation  in  substance  ?  Wiiv^ 
it  b  a  mere  prospective  colonial  vegubtioo,  prohibitrng  the  importatim 
of  slaves  into  the  French  cdonies  from  the  8th  of  January,  1817- 

^  Consistently  with  this  dedaration,  even  if  it  does  ezbt,in  the  fonn 
and  with  the  force  of  a  law,  French  subjects  may  be  yet  the  comoKm  car- 
riers of  slaves  to  any  foreign  settlement  diat  will  admit  them,  aild  oMy 
devote  their  capital  and  their  industiy,  unmolested  by  law,  to  th^anp- 
ply  of  any  such  markets. 

^  Supposing,  however,  the  regulations  to  contain  the  fullest  and  OMMt 
entire  ihlfilment  of  the  engagement  of  France,  both  m  time  and  inilib- 
stance,  what  possible  application  can  a  prospective  regidatipn  of  Jaaa- 
aigr,  1817,  have  to  a  transaction  of  March,  1816  ?. 

<<  Nobody  b  now  tobe  told  that  tf  modem  edict  which  does  not  appear, 
cannot  be  presumed ;  and  that  no  penal  law  of  any  state  can  bind  the 
conduct  of.  its  subjects,  unless  it  b  conveyed  to  their  attention  in  a  way 
which  exdndcs  the  possibility  of  honest  ignorance.  The  vwf 
tion  of  a  law  professing  to  be  enacted  in  the  be^nnrog  Qf.l4l7,Wi  i 
lactory  proof  that  no  such  Uw  existed  in  18l6»  the  year  of  ihta  I 
tlon.  hshort,  the  seiaor  has  entirely  fiuted  in  the  task  he  nas  < 
taken,  in  provu^;  the  existence  of  a  prohlbitoi;^  law,  enacted  by  iIm  1^ 
government  of  France,  which  can  be  applied  to  the  | 
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(C.) 

Rqfori  of  the  Committee  on  the  Svppremon  of -the  Slave  Trade  ^ 
made  in  the  Houee  of  FUpreBentativeep  April  12 j  1822* 

The  Committee  od  the  suppresiioD  of  the  Slave  Trade,  to  whom  was 
referred  a  resolution  of  the  House  of  Kepresentative^  of  the.l9lh 
of  January  last,  instructing  them  to  ioquira  whether  the  laws  of  the 
United  States  prohibiting  thfit  traffic  have  been  duly  executed;  alsoi 
into  the  general  operation  thereof;  and,  if  any  dvlecu  exist  In  theae 
laws,  to  suggest  adequate  remedies  therefor;  and  to  whom  many 
memoriab  have  been  referred  touching  the  sakne  subject ;  have,  ac- 
cording to  order,  had  the  said  resolution  and  memorials  under  con- 
sideration, and  beg  leave  to  report  :— 

That,  under  the  just  and  liberal  construction  put  by  the  Executive  on 
the  act  of  Congress.of  March  3d,  ISIQ^  and  that  of  the  l^th.  of  May, 
1820,  inflictmg  the  punishment  of  piracy  on  the  African  slave  trade,  a 
foundation  has  been  laid  for  the  most  systematic  and  vigorous  applica- 
tion of  the  power  of  the  United  States,  to  the  suppression  of  that  biqui- 
tous  traffic.  Its  unhappy  subjects,  when  captured,  are  restored  to.  thdr 
country,  agents  are  there  appointed  to  receive  them,  and  a  colotiy,  the 
ofispring  of  private  charity,  is  rising  on  its  shores.  In  which  such  as  can- 
not reach  their  native  tribes,  will  fipd  the  means  of  alleviating  the  ca- 
lamities they  may  have  endured  before  theiif  liberation. 

When  these  humane,  provisions  are  contrasted  with  the  system  which 
Ihey  supersede,  there  can  be  bqt  one  sentiment  in  favour  of  a  steady  ad* 
herence  to  their  support  The  document  accompanying  this  report,  and 
marked  A.,  states  the  number  of  Africans  seized  or  taken  within  or  with- 
out the  limits  of  the  United  States^  and  brought  there,  and  their  present 
condition. 

It  does  not  appear,  to  your  committee,  that  such  part  of  the  naval 
force  of  the  country  as  has  been  hitherto  employed  in  the  execution  of 
the  laws  against  this  traffic,  could.have  been  more  efil^tually  used  for 
the  interest  and  honour  of  the  nation.  Th«  document  marked  B.,  is  a 
statement  of  the  names  of  the  vessels,  and  their  commanders,  ordered 
npon  this  service,  with  the  dates  <^  their  departure.  Sec.  The  irst  vessel 
destined  for  this  service,  arrived  upon  the  coast  of  Africa  In  March,  1820, 
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and  in  the  few  weeU  she  ^vmaioed  Ihere,  sent  io  for  adjadicatioa  fov 
American  vefselty  all  of  «^ich  were  condemned  The  four  /wbich  hate 
been  since  employed  in  this  senrice,  have  made  five  visits,  (the  Alligator 
having  made  tHro  cmises  in  the  past  summeri)  the.  whole  of  which  have 
amounted  to  a  service  of  about  ten  months  by  a  single  vessel,  withm  a 
period  of  near  two  years;  and  since  the.  middle  of  last  November|tbe 
commencement  of  the  healthy  season  on  that  c0ast9.no  vessel  has  beei^ 
nor,  as  your  committee  b  informed,  is  under  orders  for  that  service. 

The  committee  are  thus  particular  on  th'is  branch  of  their  inquiry,  be- 
cause unfounded  rumours  have  been  iii  circulatidn,  that  other  branches 
of  the  public  service  hav^  suffered  from  the  destination  given  td  the  in- 
considerable force  above  stated,  which,  small  as  it  has  been,  has,  fat 
every  instance,  been  dhrected,  both  in  its  odtward  and  homeward  voyage^ 
to  cruise  in  the  West  India  seas. 

Before  they  quit  this  part  of  their  inquiry,  your  comtnittee  feel  it  their 
duty  to  state,.that  the  Iqss  of  several  of  the  prises  made  in  this  servicers 
imputable  to  the  size  of  the  ships  engaged  in  it.  The  efficacy  o:  this 
force,  as  well  as/the  health  and  discipline  of  the  officers  and  crews,  coo- 
spire.to  recoounend  the  employment  of  no  smaller  vessel  than  a  corvette 
or  a  sloop  of  war,  to  which  it  would  be  expedient  to  allow  the  largest* 
possible  complement  pf  men ;  and,  If  pmsible,  she  should  be  accompa- 
nied by  atendet,  or  vessel  drawing  less  water.  The  vesMfls  engaged  io 
iiaM  service  should  be  frequently  relieved,  but  the  coast  should  mtAO  time 
1^  left  without  a  vessel  to  watch  and  protect  its  shores. 

Your  committee  find  it  imponible  to  qieasure  with  precision  the  eftct 
produced  upon  the  American  branch  of  the  slave  trade,  by  the  laws  above 
mentioned,  ind  the  seizures  under  them.  They  are  unable  to  state,  whe> 
ther  these 'American  rtieVchants,  the  American  capital  and  seamen,  whidi 
heretofore  aided  in  this  traffic,  have  abandoned  it  altogether,  or  .havse 
sought  shelter  under  the  flags  of  other  nations..  It  is  ascertained,  bow- 
ever,  that  the  American  flag,  which  heretofore  covered  so  large  a  portion 
of  the  slave  trade^  has  wholly  disappeared  from  the  coasts  of  A/irica. 
The  trade,  notwithstanding,  increases  annually^  under  the  flags  of  other 
nationik  France  hltf  incurred  the  reproach  of  being  the  greatest  adven-; 
torer  in  thk  traffic,  prohibited  by  her  laws ;  but  it  is  to  b^  presumed,  that 
this  results  not  so  much  fifom  t^  avidity  of  her  subjects  for  thb  iniqiB- 
tous  gain,  as  from  the  safety  which,  in  the  absence  of  air  hazard  <^  cap- 
ture, her  flag  affords  to  the  greedy  and  unprincipled  adventurers  of  aQ 
nations.  It  is  neither  candid  n<Hr  Just  to  impute  to  a  gallant  and  Ugh- 
minded  people,  the  exclusive  commission  of  erimcs,  which  the  abandosK 
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ed  of  all  natioiis  are  alike  capaUe  o(  perpetratiiipr»  witb  tlie  addhkmal 
wrong  to  France  herieU^  of  asiog  her  fla^  to  rover  aod  protect  them*  If 
the  vigoiir  of  the  American  navy  has  saved  its  banner  from  like  re|iroach| 
it  has  done  ma<;h  to  preserve,  unsullied,  its  high  reputationi  and  amply 
repaid  the  expense  charged  upon  the  publie  revenue  by  a^system  of  laws 
to  which  it  has  given  such  honourable  effect. 

But  the  conclusion  to  which  your  committee  has  arrived,  after  consultp 
iDgall  the  evidence  within  their  reach,  is,  that  the  African  slave  trade 
now  prevails  to  a  great  extent,  and  that  its  total  suppression  can  never 
be-effected  by  the  separate  and  disunited  efforts  of  oneor  more  states ; 
and  as  the  resolution  to  which  this  report  refers,  requires  the  suggestion 
of  some  remedy  for  the  defects,  if  any  exist,  in  tlie  system  of  laws  for  the 
suppression  of  this  traffic,  your  committee  beg  leave  to  call  the  attention 
of  the  House  to  the  report  anjl  accompanying  documents  submitted  to 
the  last  Congress  *y  the  conimittee  on  the  slave  trade,  and  to  make  the 
same  a  part  of  iuJ  report.  That  report  proposes,  as  a  remedy  for  the 
existing  ^vils  of  the  system,  the  concurrence  of  th^  United  States  with 
one  or  ^1  the  maritime  powers  of  Europe,  in  a  modifi^  and  reciprocal 
right  of  search,  on  the  African  cOast,  with  a  view  to  the  total  suppression 
pf  the  slave  trade. 

It  is  with  great  delicacy  that  the  committee  have  approached  thb  suh- 
jtect  j  because  they  are  aware  that  the  remedy  which  tiiey  have  presumed 
to  recommend!  to  the  consideration  of  the  Hou8e,.requires  the  exercise  of 
the  power  of  another  department  of  this  government,  and  that  objections 
to  the  exercise  of  this  power,  in  the  mode  ^here  proposed,  have  hitherto 
existed  in  that  department. 

Tour  committee  afe  confident,  however,  that  these  objections  apply 
rather  to  9l  particular  proponHon  for  the  exchange  of  the  right  of  search, 
than  to  that  modification  of  it  which  presents  itself  to  yoinr  committee. 
They  contemplate  the  trial  and  condemnation  of  such  American  citizens 
as  may  be  found  engaged  in  this  forbidden  tradr,  not  by  mixed  tribunals, 
sitting  in  a  foreign  country,  but  by  existing  Courts  of  competent  juris- 
diction, in  the  United  States.  I'hey  propose  the  same  disposition  of  the 
captured  Africans  now  authorised  by  law  j  and^  ieast  of  all,  tbeur  deten* 
tfon  in  America. 

They  contemplate  an  exchan^  of  tUa  right,  which  shall  be  in  all 
nspects  reciprocal ;  an  exchange  which,  deriving  its  sole  authariQf'  from 
treaty,  would  exclude  the  preteosic  i,  which  no  nation,  however,  has  pre* 
sumed  to  set  up,  that  thb  right '.  ao  be  derived  ftom  t&e  law  of  nations; 
4iod  further,  they  haye  limited  it,  In  their  conception  t^f  its  application, 
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not  only  to  certain.  laHta*et,  and  to  moertaio  diittoce  from  iheeMitof 
Africa,  but  to  a  small  momber  of  T€ueb  to  be  employed  by  each  power, 
aod  to  be  previously  designated.  Th^  visit  and  search,  thus  resdictedy 
it  is  believed,  Would  insure  the  co-operation  of  one  ^;reat  maritime  power, 
in  the  proposed  excha^ige,  ynd  guard  it  from  the  danger  of  Abuse. 

Tour  committee  cannot  doubt  that  the  people  of  America  have  the 
intelligence  to  distinguish  between  the  right  of  searching  a  neutral  on  fhe 
high  seas,  in  time  of  war,  claimed  by  some  belligerents,  andthat  mutual, 
restricted,  and  peaceful  concession  by  treaty,  suggested  by  your  com- 
mittee, and  which  is  demanded  in  the  name  of  suRering  humanity. 

In  closing  this  report,  they  recommend  to  the  House  the  adopti<m  of 
the  following  resolution,  viz : 

Biaobedy  That  the  Presidehtof  the  tJnited  States  be  requested  to  en- 
ter.into  such  arrapgements  as  he  may  deem  suitable  and  proper,  with 
one  or  more  of  the  maritime  powers  of  Europe^  for  the  efiectual  abolition 
ofthe  slave  trade. 


•The  following  resolutibn  was  submitted  to  the  House  of  Repiesenti^ 
lives,  on  the  10th  of  February,  1823,  and  adopted  the  28th  of  the  same 
month : 

ttetolved.  That  the  President  of  the  United  States  be  requested  to 
enter  upon,  and  to  prosecute,  from  time  tti  time,  such  negotiations  with 
the  several  maritime  powers  of  Europe  and  America,  as  he  may  deem 
ezpiHiient,  for  the  effectual  abolition  of  the  African  slave  trade,  aoid  its 
ultimate  denunciation,  as  piracy,  under  the  law  of 'nations,  by  the  conoeDt 
of  the  civilised  world. 


(B.) 

SPANISH  DICIB. 

**  The  introduction  of  negro  shives  into  America  was  one  of  the  first 
measures  which  my  predecessors  dictated  for  the  support  and  prosperity 
of  those  vast  regions,  soon  after  thmr  'discovery.  The  impossibility  of 
inducing  the  Indians  to  engage  m  different  useful  though  painfiil  labours. 
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wnmg  from  their  complete  igoonoce  of  the  conTenienoet  of  life,  and 
the  very  mall  pregrem  they  had  made  in  the  arts  of  social  existence,  re- 
qnired  that  the  working  of  the  mbeS|  and  the  coltivatioa  of  the  sdl| 
shodd  be  committed  to  hands  more  robust  and  active  than  theirs* 

This  measare,  which  did  not  create  slavery,  bat  only  toolL  advantage 
of  that  which  existed  through  the  barbarity  of  the  Africans,  by  saving 
from  deMh  their  prisoners,  and  alleviating  their  sad  condition,  far  from 
Being  prfjodicial  to  the  n^oes  transported  to  America,  conferred  npoO 
them  not  only  (he  incomparable  Clesstng  of  being  instmcted  in  the  know- 
ledge  of  the  -true  Ood,  and  of  the  only  religion  in  which  the  Supreme 
Being  desires  to  be  adored  by  his  creatures,  but  likewise  all  the  advan- 
tages which  accom^y  civilization,  without  subjecting  them,  in  theif 
stale  of  servitude,  to  a  harder  conditioa  than  that  which  they  endured  ia 
freedom,  when  free  in  their  tiative  country.  Nevertheless,  the  novelty  of 
this  system  demanded  prudence  In  its  execution ;  and  thus  it  happened, 
diat  die  introduction  of  negro  f laves  into  America  depended  always  on 
particular  licenses,  which  my  predecessors  granted  according  to  circum- 
stances of  (riaces  and  times,  till  the  era  when  untrained  slaves  were  ge- 
wMy  permitted  to  be  imported,  both  in  national  and  foreign  vessels, 
bj  the  royal  proclamations  of  the  28th  of  September,  1789|  the  12th  of 
April,  1798,  and  the  22d  of  April,  1804 ;  in  each  of  which  the  diflRmnt 
places  kf  their  introduction  were  determined.  All  this  clearly  evinced, 
that  the  Ctiristian  wisdom  of  my  predecessors  considered^ ways  these 
provisioos  as  exceptions  to  the  law,  and  dependent  on  vltfiable  condi- 
tions. Although  the  license  granted  the  22d  of  April,  1804,  had  not 
expired,  when  Divine  Providence  restored  me  to  the  throne  to  which  it 
had  destined  me,  and  of  which  an  unjust  usurper  had  perfidiously  at- 
tempted to  deprive  me,  the  disturbances  and  dissentions  excited  in  my 
American  dominions,  during  my  absence,  immediately  fixed  my  sove- 
reign attention;  and  meditating  incessantly  on  th^  most  appropriate 
means  of  re-establishibg  gbod  order  in  these  remote  possessions,  and 
giving  them  all  the  encouragement  of  which  they  are  capable,  I  was  not 
slow  in  perceiving,  that  the  circumstances  which  had  induced  my  prede- 
cessors to  permit  the  traffic  ui  slaves  on  the  coast  of  Africa,  and  their 
Introduction  into  both  Americas,  had  entirely  changed.  In  these  pro- 
vfaices  the  number  of  indigenous  negroes  has  increased  prodigiously, 
and  even  that  of  free  negroes,  under  the  fostering  care  of  th  mild  govem- 
mcfnt,  and  the  Christian  humanity  of  the  Spanish  proprietors ;  the  num- 
becof  the  white  inhabitants  has  likewise  been  much  augmented,  and 
the  climate  is  not  now  so  prejudicial  t«»  the  latter  as  it  was  before  t{ie 
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Bfcewite,  which  resulted  to  |he  nhabitpnts  of  Africa  fron  their  trtatpoi^ 
tattefoa  ciTilizedoountrjy  isDOtiioiFiourgentorezclaiitryiincetti 
eiillghimed  oatioo  hat  ondertaken  the  gtoriooi  task  of  dTiliniif  1 
b  thdr  own  laad.  At  the  sane  timei  thegcoeral  progress  of  ' 
meat  in  Europei  and  the  spirit  of  hunwaitjr  which  directed  its  lalie  t 
actionr,  hi.  restoring  the  political  edifice,  which  t|pe .  wickedness  of  a 
osorped  goreminent  liad  shaken  to  its  loondationi  Imyc  eidted  aaKiqf 
fioAipean  scr^oreigns  a  diRsUre  lo  see  this  trafk  abolished ;  and  at  tht 
Congress  of  Vienna,  agreeing  on  the  necessitjr  of  the  aboiidon,  they 
occified  themselves  in  facilitating  its  ezecutioOf  *bj  the  moat  amirahifr 
nsgoiiatinni  with  those  powefs  which  had  colonic  meedag  if^sw  thU 
diqporition  which  became  so  kndaUe  an  ondertaking.  Those  i 
«tioos  moved  my  royal  mind  to  inform  ifS(>U*from  enlightened  | 
i^aloos  for  Hie  prosperity  of  my  states,-  as  to  the  eflBscts  which  the  abo- 
lition of  the  traffic  wodd  prodoce  on  them.  Having  se^  their  repoHs, 
and  being  desiroos  to  attain  certaui^  in  a  matter  ol^so  grave  ia4ienBnef  9 
I  transmitted  them  to  my  codndl  of  the  In^es,  with  aqr  royal  order,  of 
the  14th  of  {one,  1815,  thalit  migfat  eoaummicatr  to  see  its  opinion  mid 
advice.  Havii^  coUetfM  all  these  eopioos  materials,  and  hnvhig  an- 
aminad  the  proposition  which  the  same  supreme  tribonal  laid  beibre  ase 
it  its  deliberation  of  the  IMh  of  FMiniiry,  1816;  answering  totlia 
confidence  which  I  repose  in  it,  and  coinciding  with  its  opinion  rsspaa^ 
hig  the  sMition  of  jIm  traffic  in  skvcs^aiid  co-operating  with  tha  1^ 
of  OrsatBritianbyasolemn  treaty,  embradng  all  the  pomis  of  ^edpve- 
cal  inters  involved  mthv  important  transaction;  andi 
the  thne  for  the  abolition  was  arrived,  the  Uiterest  of  my^ 
States  being  dnly  recondled  with  thesentinwnts  of  my  royal  BBind,anl 
the  wishes  of  all  the  sovereigns,  my  friends  and  aOiel;  I  have  < 


^  Art  L  From  this  day  forwaid,  1  prohibit  all  my  subjects,  both  la 
the  Peoinsnla  and  in  America,  from  goiog  to  boy  negroes  on  the  caasta 
of  Africa,  north  of  the  line.  The  negroes  who  amy  be«booght  on  the 
said  coasts  diall  be  declared  free  hi  the  first  port  of  my  Juifclniansag 
wUdi  theahip  m  whidi  Ihey^ie  transported  dialljmrive.  The  ship 
Itself,  together  with  the  remaimler  of  hs  cargo, shall  be  ronfisralsd  In 
toe  rojpl  treasoiy,aQd  the  pprchaser,  the  captam,  the  masCeri  and  fSkH, 
shall  be  urrevocably  condemned  10  ten  years' tran^Mrtationtstka  Phi- 
lipphies. 
/^AauiL  The  above  ponishnlent  does  not  atladilo  th 
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capiaioi  the  masteri  tnd  piloty<^  Ike  yhmidt  wUch  Mil  ffom  toy  port  of 
»y  doidiinioiiSi  for  the  coottt  of  Afirka,  north  of  dM  Une,  befiiro  the 
nd  of  November  of  the  present  jeer;  towhkh  period  I  grant,  betidefj 
■neztendonof  six  nonthti  coonting  from  the  ebore  date,  to.  complete 
theirvoyages. 

^  Art.  ili.  From  the  SOth  of  May,  1820,  I  eqnany  prohibit  all  my 
aubjettt,  as  well  in  the  Penlosola  as  in  America,  from  going  to  purchase 
negroes  along  those  parts  of  the  coast  of  Africa  which  are  to  the  sooth 
of  the  line,  under  the  same  penalties  imposed  in  the  first  article  of  this 
decree;  allowing,  likewisCithe  space  of  five  months  from  the  above 
date  tocompletethe  voyages  that  may  be  undertaken  before  the  above- 
mentioned  SOth  of  May,  in  which  the  traffic  in  slaves  shall  cease  in  all 
my  dominions,  as  well  in  Spain  as  in  America. 

**  Art.  Iv.  Those  who,  using  the  permission  which  f  grant  till  the  SOth 
of  May,  1820,  shaH  purchase  slaves  on  that  part  of  the  coast  of  Africa 
which  lies  sooth  of  the  line,  shall  not  be  allowed  to  carry  more  slaves 
than  hve  to  two  tons  of  tonnage  of  thenr  vessel ;  and  any  persons  con- 
travening this  enactment  shall  be  subjected  to  the  penalty  of  losing  all 
die  slaves  on  board,  who  shall  be  declared-free  at  the  first  port  of  my 
difuiinions  in  which  the  ship  arrives. 

^  Art.  V.  This  Computation  Is  made  without  a  reference  to  those  who 
asay  be  born  during  the  voyage,or  to  those  who  may  be  servmf  on  board 
en  sailors  or  servants. 

^  Art  vL  Foreign  tesseh,  which  ssay  import  negroes  into  any  port  of 
my  dominions,  shall  be  subjected  to  the  reguhuions  prescribed  In  this 
decree;  and  hi  caie  of  contravenmg  them, shall  be  subjected  to  the 
peaaUes  contained  in  it 

^  And,  my  roy«l  pleasuit  being  that  the  above  deeree  should  drcu- 
kfee  in  my  dofoinions  of.  America  and  Asia,  for  its  pupctnal  obeerviMKe 
I  communicated  it  to  my  Supreme  Council  of  die  Indies,  signed  with 
aqr  own  hand,  under  date  of  the  22d  of  September  fattt  past ;  and  on 
its  beinf  puUished  m  that  tribunal  die  1st  faistant,  a  resohition  pMsed, 
Ant  steps  shoidd  be  taken  to  enforce  It,  and  Uiat  the  said  tribunal  should, 
for  ilich  purpose,  circulate  this  my  royal  cedula,  by  which  I  direct  all 
aqr  viceroys,  presidents,  courts  of  judicature,  commandants  general,  go- 
vernors and  intendants  of  the  Indies,  of  theadjacent,.andof  the  Philip- 
fine  islaads,  to  keep,  fidfil,  and.execote,  and  cause  to  be  kept,  folfilled, 
and  executed,  all  that  has  been  enjofaMd  in  this  my  sovereign  determina- 
tion, without  transgressMig^  or  conMvenmg,  or  permitdng  to  be  trans» 
greamd  or  cbotmveDed,  its  contents  in  any  way;  causing  it,  for  that 


Digitized  by 


Google 


$6  APPENDUL 

purpoir,  to  be  pohlidi^d  tf  an  oider,  ool  ooljr  in  the  cipilal  cktai^  bit 
alto  tetbe  chief  fownt  of  joriidictioB  of  theur  icepectm  fiitrkli,  «id 
CMBiniiiiicatiDg  it  liliewiie,  etch  in  bit  tenritofy,  Co  the  tribunals, jaedoei^ 
aothoritiet,  and  penooS|  who  in  any  waj  may  be  bound  to  obame  it 
And  tUs  my  royd  eedula  shall  be  attended  to  b j  the  af4xwntanti*  gcao* 
lal  olBoes  of  nqr  said  coonciL  Dated,  Madrid,  |he  '  Deoeasber, 
1817. 

^  Toor  majesty  prohibits  for  ever  all  your  sobjects  of  the  Penhisalif 
as  well  as  of  Americai  from  purchasing  negroes  on  the  coasts  of  Africa^ 
enacfingy  that  Toyages  for  that  purpose  may  not  be  undertaken  to  d» 
coasts  north  of  the  equator,  sAer  the  22d  of  NovembeTi  nor  to  those  soudi 
of  tbe  equator,  after  the  dOth  of  May,  1820,  under  the  penaHies  spe- 
dfied.'** 


(G.) 

rOKTUOOISB  BOXCT. 

<<  I,  the  Uogy  ini^  laM>wn  to  those  to.whom  the  present  Alw&,  h«v« 
mg  the  force  and  eflect  of  a  la  w^  shall  come,  that  as  the  abolitioo  of  tka 
slave  tiade  in  the  ports  of  the  coast  of  Africa,  north  of  the  equalor,cn- 
tablished  by  the  ratification  of  the  trea^,  dated  the  214  of  Janoaiy, 
1815,  and  of  the  additional  convention,  dated  die28thof  Jaly,1817f 
requires  the  adoption  of  fresh  measures,  which,  filing  just  and  \ 
peiwlties  that  shall  attach  tooffimders,  nay  afibrd  to  judges,  and 
persons  chaiged  widi  the  ezecutiott  of  those  moasores,  a  standard  for 
deciding  upon  such  cases  as  shall  occur  rebtive  to  this  object^  lUnk 
proper  to  ordain  as  follows  : 

«  Art  1.  All  persons,  6f  whatsoever  quality  or  condition,  who  shd 
proceed  lo  fit  out  or  prepare  vessels  for  the  traific  in  staves^  in  any  past 
el  the  coast  of  Africa  lymg  north  of  the  equator,  shall  monr  the  penii^ 
of  the  loss  of  the  slaves,  who  shall  be  declared  firee,  with  a 
hsremafterwaids  mentioned.  The  vessds  cnfa|ed  in  tlM 
be  confiscated,  with  all  their  tackle  and  appQrtannnoes,togstiMr 
the  caigo,of  whatever  it  may  consiBt,whida  shall  be  onboaiSon  s»> 

•  B.p.S. 
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(of  the  owMit  «r  flrdglitart  ef  inch  vcfiel,  tnd  of  the  ownen  ef 
•ach  davct.  The  officers  of  such  ftnel  ■  to  wit,  the  captain  ux  maiCeri 
the  pilot,  and  supercargo— ahall  be  baoished  for  five  yeant  to  Mosam- 
hique,  and  each  shall  pily  a  fine  eqmTalent  to  the  pay  or  other  profits 
which  he  was  to  gun  by  the  adventure.  Policies  of  insurance  cannot 
be  made  on  such  vesselsi  or  their  cargoes;  and  if  they  are  madOi  the  as^ 
surers  who  shall  knowingly  make  them  shall  be  condemned  in  triple  the 
amount  of  the  stipulated  premium. 

'^  Art.  ii.  AU  persons,  of  whatever  rank  or  condition,  who  shall  !»• 
port  slaves  into  Brazil|  in  foreign  vessels,  shall  incur  the  same  penalty  of 
the  loss  of  the  slaves,  who  shall  become  freemen,  and  be  provided  forai 
hereinafter  directed. 

'^  Art*  iiL  Informations  shall  be  receired  relative  to  all  the  above 
cases.  And  if  the  vessel  and  her  cargo  have  beeo  confiscated,  half  of 
die  whole  proceeds  of  the  property,  sold  by  public  auction,  as  well  as 
half  of  the  fines,  shall  be  given  to  the  informer,  and  the  othei  hatf  shall 
be  paid  into  my  royal  treasury,  to  which  the  whole  produce  shall  belong, 
if  there  be  no  informer.  In  case,  however,  of  a  vessel  haijng  been  cap- 
tured by  a  ship  of  war,  such  vessel  and  her.  cargo  shall  be  subject  to  the 
provisions  specified  in  the  seventh  article  of  the  regulations  concermng 
the  mixed  conmission,  annexed,  under  number  S,  to  the  above  Conven* 
tien  of  July  the  28di,  1817  But  ib  case  the  ship  shookl  be  captured 
or  confiscated,  it  shall  not  be  lawful  to  commence  an  action  for  the  r^ 
eovery  of  such  ship  and  cargo,  except  within  a  term  not  exceeding  three 
years,  to  reckon  from  the  date  of  the  ship's  entrance  into  the  port  where 
she  has  unloaded ;  after  the  expiration  of  which  period,  the  said  adioa 
Aall  be  inadmissible  and  void. 

**  Art  iv.  Informations,  and  all  proceedings  inclusive  of  the  final 
sentence  and  its  execution,  shall  be  brought  beibre  the  judges  appointed 
to  try  causes  respecting  contraband  goods  and  embezzlement,  in  any  place 
or  district,  whither  the  slaves  have  been  carried,  or  before  any  other  ma- 
pstrate  or  judge  competent  to  decide  on  those  matters,  to  whom  I  deem 
proper  to  commit  this  jurisdiction,  as  well  as  the  authority  requisite  for 
carrying  into  execution  the  sentences  passed  by  tbe  mixed  commissioii, 
In  cases  cognizable  by  the  latter,  and  for  trying  and  determining  other 
cases  that  may  occur,  as  also  those  accruing  from  them,  allowing  the 
party  to  briQg  an  appeal  tumformably  to  the  ordinance.  It  shall,  how- 
orer,  be  lawful  for  either  of  the  parties  to  apply  to  the  mixed  commis- 
sloo,  for  them  to  determine  whether  or  not  tbe  case  have  referenoe  to 
the  abdition  $  in  which  event,  the  proceedings  upon  it  shall  be  delivered 
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iiplaliMeoainiifii»iatlie  Hate  in  which  tbqr  «•;  andwhatefcrlhe 
coiaiDMon  may  decide^ahaD  be  carried  into  effpct 

"^  Ah.  ▼.  The  slaTti  aaade  over  to  mj  royal  treasury  ui  the  manaer 
apecified  in  the  ^bore  aerenth  article  of  the  regulations  concermng  the 
auzed  commiaaionsy  and  those  decUred  free  by  the  above  article,  (as  it 
woold  be  anjust  to  abandon  them  withoot  tnpport|)  shaB  be  ^dtvered 
Into  the  office  of  the  Judge  of  the  district,  or,  where  there  b  none,  mlo 
that  of  the  judge  charged  to  waich  over  the  r%hu  of  the  Indians,  whose 
powers  I  enlarge  with  that  jurisdiction,  to  aerve  as  freedaMii^for  fourteen 
years  in  any  public  service  of  the  navy,  the  fiirtresses,  agriculture,  Cr 
nantial  trades,'  as  may  be  thought  most  cdnvenlent,  being  for  that  pur- 
pose enrolled  in  the  respective  stations;  or  shall  be  hir^  ootto  in^vi- 
duals  of  known  property  and  pr6bity,whoshallbebomtd  to  support, 
clothe,  and  instruct  them,,  teaching  them  some  handicraft  or  labour,  thi^ 
may  be  agreed  upon,  during  the  stipulated  period ;  the  terms  and  the 
Conditions  of  which  shall  be  renewed  as- often  as  necessary,  till  the  four- 
teen years  are  expired ;  the  time  of  servitude  may  be  shortened  by  two 
or  more  years,  according  as  the  good  conduct  of  these  persons  may  en- 
title them  to  the  enjoyment  of  full  freedom.  In  caae  these  freedmen  are 
destined  for  the  piibUc  service,  the  officer  who  shall  have  authority  in 
Ae  respective  stations  to  which  they^are  assigned,  shall  nominate  a  pro- 
per person  to  fix  the  period  as  above  mentioned,  who  shall  be  responsi- 
ble for  their  education  and  treatment.  They  shall  have  aa  curator  a  per- 
son of  known  probity,  who  shall  be  nominated  every  three  years  1^  tlie 
judge,  and  approved  by  the  judicial  council  or  governor,  and  captain 
general  of  the  province.  To  him  it  »hall  belong  to  provide  every  thing 
which  may  contribute  to  their  well-being,  to  testify  abuses  that  may 
aflect  them,  to  procure  them  release  after  their  proper  term  of  service, 
and  enforce  generally,  for  their  *  benefit,  the  observance  of  the  Uws  pr»> 
scribed  for  the  protection  of  orphans,  in  as  ftu*  as  those  ]ikin  are  appli- 
cable to  tliero,  to  the  end  that  whatever  is  ordered  cooceaninglhem  OMgr 
be  strictly  executed. 

^  Art  vi.  In  the  ports  to  the  south  of  the  equator,  ^here  the  traffie 
hi  slaves  is  still  permitted,  the  regulations  passed  m  die  law  of  the  t4th 
of  November,  1813,  shall  be  observed,  with  the  fottowmg  modifications : 
The  distinction  between  vessels  which  shall  exceed  or  shall  not  exceed 
201  tons  shall  be  abolished,  and  the  number  of  slaves  shall  be  regulated 
aecording  to  the  tonnage  of  Ihe  vessel,  in  the  proportion  Of  five  to  every 
two  tims,  according  to  the  anciept  measure.  Tlie  prohibition  respecting 
marks  made  with  iron  on  the  body  of  the  slaves,  shall  not  eictead  to 
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maiki  imprirteJ  with  iHw  tmrimhmpwiud^hAg eiceplBd,  AalT b> 
ptmitted.  It  sh^ll  be  allowed  to  the  pmov  wIm  om  or  firtight  t^ 
ireneb,  to  im,  indMcrimiMiely,  irbo  i  r  copper  kettleei  pnirided  the  UC« 
ler  every  Toynge  be  tiniifKl  anew,  which  shall  bt  aarmakied  by  proper 
officii  eltithig  thoie  vetaifb.  If  surgfons  do  do!  tail  on  bdhrd  such  vetP 
ielS|  on  account  of  the  inpoealbility  of  procuring  thrar«  gr  far  womm 
other  reaaon  equally  concluaivey  the  ownen  thall  be  oblige  to  carry 
with  then  hla*k$attgradore9f  eiperienced  in  the  treatflMUt  of  the  di^ 
eases  with  which  the  sUvesare  commonly  afflicted,  and  In  the  remedies 
proper  for  curing  th*'m$  because,  in  regard  to  all  these  objectii,eipo- 
rience  has  eyinced  the  necessity  of  specifying  the  provisions  set  forth  in 
this  Alvar4,  which,  under  the  above  modifications,  shall  be  obsenred  in 
all  its  details. 

^  Art.  y\l  Whereas  the  aheration.  effected  ui  the  sbve  tn|de  by  the 
restrictions  contained  in  the  above  treaty  and  additioiial  convention,  m> 
qdres  considerable  modifications  in  the  j^ovisioos  of  the  former  lava 
enacted  on  this  subject,  independent  of  the  hist  change,  which  wiU  tend 
to  render  many  of  theuL  void,  I  think  proper  to  order,  that  it  shall  be 
permitted  to  import  into  the  ports  of  Brasil,  slaves  fitmi  any  ports  where 
tUs  traffic  is  not  prohibited|  and  that -the  fre%ht  shall  contimie  to  be  aeC- 
tied  by  the  parties 

^  The  present  injunctions  shall  be  strictly  complied  with;  wherefore 
I  direct  the  Tribunal  of  the  Privy  Council,  of  Conscience  and.  of.  Or* 
ders;  the  President  of  my  Royal  Cscheqiier;  the  Council  of  my  Koyal 
Treasury ;  the  Chief  Justice  of  the  Supreme  Court  of  Appeal  in  Bm- 
ml;  the  iPresident  of  tl(e  Tribunal  of  Bahia;  the  Governors  and  Ca|H 
tslns  General  j  and  the  other  Governors  of  Brazil,  and  of  my  domhiipns 
beyond  sea ;  also  all  the  Minister»  of  Justice*  and  other  peraons  whom 
the  present  Alvara  may  concern,  to  comply  with  and  observe  the  samoy 
notwithstanding  any  decision  that  may  be  at  variance  with  it,  and  which 
I  rescind  for  this  end  only ;  and  it  slball  hayr  the  force  and  effea  of  a 
letter  issued  by  the  Chancellery,  thuugh  it  be  not  actuaily  ivioed  by  the 
same,  and  though  its  validity  eiteod  beyond  a  year,  notwithstaiiding  the 
law  to  the  contrar>.  Given  at  the  palaceof  Rio  de  Janeiro^  the  2Afaof 
January,  1818.'^ 


Digitized  by 


Google 


APPENDIX 

(C.) 

Ctmiirrf^rndiomtlm  mgimmi  iff  ^  AMofe. 

Tu  AmidiBi  1  ActQiKf9  lUp.  24a 


TUs  was  to  Aaierican  ?cfiel,  ctpfinred  bj  a  BrHUicniiseryiD  die 
laiter  part  of  the  yew  1807y  on  her  jray  frooi  Boooy,  on  the  coMt  of 
AfrkOi  to  Matansas,  krthe  iaiaod  of  Caba,  with  10^  tlava  on  board. 
She  was  libeUed  in  the  Vke-Admirahy  Coiirt.of  Tortob,  and  condeimed 
as  engaged  »  an  illegal  trade.  From  this  sentence  an  appeal  was  plo- 
aecoted  tothe  High  Court  of  Appeals. 

The  lirst  reason  assigned  by  the  captors  ft?  thecondemnatioo  of  tUa 
ftassel  was,  that  ^  this  ship  was  proceeding  from  Africa,  widi  m  caigo 
there  laden,  to  Matansiu,  in  the  isknd  of  Cuba,  bdng  a  part  of  a  colony 
then  belonging  to  his  majesty's  enemies,  contrary  to  the  prohibitions  of 
the  order  of  Us  majesty  mieoancii,  of  the  lldi  day  of  Nofendwr, 

The  second  reason  assigned  was,  that  ^  the  voyage  was  contraiy  to 
the  prohllntoiy  laws  of  the  United  Slates  of  America,  made  for  aboliaiH 
ing  the  slaTe  trade,  which  had  been  o^ially  notified  to  the  Lords  of  Ap* 
peal  by- the  act  of  the  American  government  in  the  case  of  the  Chance^ 
B,Bsasler$  and  although  such  hws  of  a  foreign  state  may  not 
t  to  a  ifiroct  or  substantive  grouted  of  condemoatioii  in  m  Court  of 
Mk,  yel  Aey  may  and  ought  to  exchide  an  American  daunant  from 
dw  benett  of  those  relantions  of  the  law  of  war  which,  in  fovoar  of 
neutral  stales,  have  been  faitrodueed  by  his  majesty's  instructions,  in  re- 
gMfd  to  thefr  commerce  with  the. colonies  of  hb  majesty's  enemies;  n 
priidlege  which  can  only  be  understood  to  be  granted  to  neutral  govern- 
anents  as  a  branch  of  their  national  commerce,  and  net  as  an  invltatiQii 
to  lawless  individuals  to  engage  m  a  trade  which  the  neutral  state  itsdf 
has  prohibited,  and  desires  to  discourage." 

Tlie  third  ground  of  condemnation  assigned  by  the  captora  was, 
^  that  Scott,  the  supercargo  and  lader  of  the  slaves,'  Is  i^iaiitted  to  have 
an  Interest  therein,  which  b  liable  to  confiscation,  he  being  a  British  sid»» 
Jed,  by  the  statute  of  46  Geo.  in.  cap.  5Sf 


Jumamrr.    Sir  fTsi.  Gnmf .    In  the  case  of  the  ^IsKdfo,  it  most  be 
comideied,  outbid  evidence  produced  to.  the  Courts  and  from  the  ntnn* 
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tionof  tbjs?«itelalthetiaieof  captive,  thai  she  was  employed  incaf^ 
lyiag  slaves  IbND  the  coaH  of  Africa  IQ  a  Spanisbcolimj.  We  are  of 
opinioo  this  appfiars  to  have  been  the  origioal  desigo  and  purpose  of  the 
voyage,  notwithstaodiog  the  prt*tence  set  op  to  veil  the  real  inteDtion  of 
the  proprietor.  The  American  claimaoti*  however,  complains  of  the 
iiifory  and  intermptioo  he  has  suKained  in  carrying  onliis  nsnal  and 
bwful  trade,  that-  of  importing  slaves  for  the  purpose  of  sale,  and  taQs 
upon  the  Priie  Court  to  redress  the  grievance,  and  repair  the  damage 
he  has  sostained  by  the  captnre  and  unjust  detention  of  this  veiseL 

On  the  different  occsmoos  when  cases  of  this  description  formeriy 
came  before  the  Court,  the  slave  trade  was  liat>le  to  consideratioos  very 
diflRnreni  from  those  wbich  npw  belong  to  it.  So  far  as  respected  the 
transportation  of  slaves  to  the  colonies  of  foreign  nations,  this  trade  had 
been  prohibited  by  the  laws  of  America  only ;  this  country  had  taken 
no  notice  of  that  prohibition ;  our  la#  sanctioned  the  trade,  which  It  was 
the  policy  of  the  American  law  first  to  restrict,  and  finally  to  abolish. 
It  appeared  to  us,  therefore,  difficult  to  consider  the  prohibitofy  law  of 
America  in  any  other  light  than  as  one  of  those  municipal  regulations  of 
a  foreign  state,  of  which  this  Court  could  not  take  any  cognisance,  and 
of  course  could  not  be  called  upon  to  enforce ;  nor  could  it  possibly  bar 
a  party  in  a  Court  of  Prise.  But  by  the  alteration  which  has  since 
tdcen  place  In  our  law,  the  question  stands  now  upon  very  difierent 
grounds.  We  do  now,  and  did  at  the  time  of  this  capture,  take  an  inte- 
rest in  preventing  that  traffic  in  which  thb  ship  was  engaged.  The 
slave  trade  has  since  been  totally  abolished  m  this  country , and  our  legis- 
lature has  declared  the  African  sUve  trade  is  contrary  to  the  principles 
of  justice  and  humanity.  Whatever  opinions,  as  private  individuals,  we 
before  might  have  entertained  upon  the  nature  of  this  trade,  no  Court  of 
justice  could  with  propriety  have  assumed  such  a  poshion  as  the  basis 
of  any  of  its  decisions,  whilst  it  was  permitted  by  our  own  laws;  but 
we  do  now  lay  down  as  a  principle,  that  this  is  a  trade  which  cannot, 
abstractedly  speaking,  be  said  to  havca  legitimate  existence ;  I  say  ab- 
stractedly speaking,  because  we  ctfonot  legisla^  for  other  countries  $  nor 
has  this  cooatiy  a  right  to  control  any  foreign  legislature  that  may  think 
proper  to  dissent  from  thb  doctrine,  and  give  permission  w  its  subjecu 
to  prosecute  this  trade.  We  cannot,  certainly,  compel  the  subjects  of 
other  natiooa  to  observe  any  other  than  the  first  and  generally  received 
principles  of  universal  law.  But  thus  far  we  are  now  entitled  to  apt, 
•cdoi'diag  to  our  law,  and  .to  hold  that,  prima  faciei  the  trade  is  altoge- 
ther lOegal,  and  thus  to  tlirow  on  a  cUimant  the  whole  burden  of  proof, 
V01..X.  F 
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in  order  to  show,  tbatby  the  particohr  law  of  hii  own  coontry  be  is  €»> 
titled  to  carry  on  tbis  traffic.  As  the  case  now  •stands,  wrtbink  tliat  no 
claimant  can  be  heard  in  an  application  to  a  Courf  of  Priie  for  tbe  re- 
storation of  the  human  beings  he  carried  anjostly  to  another  country,  for 
tbe  purpose  of  disposing  of  them  as  slaves.  'I  ht*  cons«^uence  of  ma* 
king  such  proof  is  not  now  necessary  to  determine ;  bnt  where  it  cannot 
be  made,  the  party  must  be  Considered  to  have  failed  in  establishing  his 
asserted  right.  .  We  are  of  opinion,  upon  the  whole,  that  persons  en- 
gaged in  such  a  trade  cannot,  upon  principles  of  universal  law,  have  a 
right  to  be  heard  upon  a  claim  of  th|s  nature  in  any  C*oort.  In  tbe  pre- 
sent case,  the  claimant  tloes  not  bring  himself  within  the  protection  of 
the  law  of  his  own  country ;  he  appears  to  have  been  acting  in  dii:ect 
violation  of  that  law,  which  admits  of  no  right  of  property  such  as  he 
claims ;  ours  is  express  and  satisfactory  upon  the  subject. 

Where,  therefore,  there  is  no  right  established  to  carry  on  this  trade, 
no  claim  to  restitution  of  this  property  can  be  admitted.  We  are  hence 
of  opinion  the  sentence  of  the  Court  below  was  valid,  and  ought  to  be 
affirmed. 

The  Kortuna.    1  Dodson^s  Rep.  81. 

Tills  was  tl)e  case  of  a  vessel  bearing  the  Portuguese  flag,  captured 
by  a  Britisli  cruiser,  in  October,  1810,  and  sent  into  Plymouth  as  prize. 

It  appeared  in  evidence,  that  she  sailed  from  New-York,  under  Ameri- 
can colours,  in  the  month  of  July,  1810 ;  and  ostensibly  owned  by  an 
American  citizen ;  that  she  went  to  Madeira,  landed  a  part  of  her  cargo, 
and,  about  a  week  befors  her  departure  from  thence,  a  bill  of  sale  of  the 
ship  was  executed  to  a  native  of  Madeira,  a  Portuguese  subject ;  and,  in 
consequence  of  this  sale,  Portuguese  papers  obtained,  and  tbe  Portuguese 
flag  assumed.  It  appeared,  from  an  inspection  of  the  vessel,  and  other 
evidence  in  the  case,  that  the  object  of  the  voyage  was  to  procure  a 
cargo  of  slaves  on  the  coast  of  Africa. 

JuDGMCirr.  Sir  WHUam  Scott  ^  An  American  ship,  ^tiiist  Ame- 
rican, is  entitled,  upon  proof,  to  immediate  restitution ;  but  she  may  for- 
feit, as  other  neutral  ships  may,  that  title,  by  various  acts  of  misconduct, 
by  violation  of  belligerent  rights  most  clearly  and  universally.  But 
though  this  prize  law  looks  primarily  to  violations  of  K>eUigerent  rights 
as  grounds  of  confiscation  in  vessels  not  actually  belonging  to  the  enemy, 
it  has  extended  itself  a  good  deal  beyond  considerations  of  that  descrip- 
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liMosljr.  II  ImibmieMhBiiMdybyfeMBldecifkKisorilieSoprem^^ 
CoartytbtltbeCoortof  PriK,thoagh  properly  a  Court  purely  of  the 
law  of  naiioiif ,  has  a  ri|iit  to  aotke  the  nniQicipal  law  of  thif  coootry 
io  the  caae  of  a  BriiMi  vetee^  which,  in  the  couine  of  a  prii^  proceed- 
in;,  appeaiy  to  have  been  tradinf  in  violation  of  that  laW|  and  to  rejeot 
a  claim  for.  her  on  that  account.  That  principle  has  beeff  Incorporated 
into  tlie  priae  law  of  this  country  within  the  lasttwenty  years,  and  seems 
now  fully  iocorporated.  A  late  decisioot  in  the  case  of  the  Amndie^ 
seems  to  have  gone  the  length  Ojf  establishing  a  prmdple,  that  any  trade 
contrary  to  the  general  law  of  nations,  although  not  tending  to,  or  ac« 
companied  with,  any  infraction  of  tiie  belligerent  rights  of  that  countiy, 
whose  tribunals  are  callnl  opoil  to  consider  it,  may  subject  the  vessel 
employed  in  that  trade  to  confiscation.  The  A.medie  was  an  American 
ship,  employed  in  carryUig  on  the  slave  trade ;  a  trade  which  thb  coun- 
try,  since  its  own  abandonqjient  of  it,  baa.deemed  repugnant  to  the-  law 
of  nations,  to  justice  and  humanity,  though  without  presuming  so  to 
consider  and  treat  it,  where  it  occurs  in  the  practice  of  the  subjects  of  a 
state  wliich  continues  to  tolerate  and  protect  it  by  its  own  municipal  re- 
gulations ;  but  it  puts  upon  the  parties. who  are.  found  io  the  occupations 
of  that  trade,  the  burthen  of  showing  that  it  was  so  tolerated  and  pro- 
tected^ and,  on  (allure  of  producing  such  proof,  proceeds  to  condemna- 
tion, as  it  did  in  the  case  of  that  vessel.  How  far  that  judgment  has 
been  universally  concurred  in  and  approved,  b  not  for  me  to  inquire. 
If  there  be  those  who  disapprove  it,  I  am  certainly  not  at  liberty  to  m* 
dude  myself  in  that  number,  because  the  decbionaof  that  Court  bind 
authoriiatively  the  judicial  conscience  of  this ;  iu  decisions  must  be 
conformed  to,  and  its  principles  practically  adopted.  The  principle 
laid  down  in  that  case  appears  to  be,  that  the  slave  trade,  carriet^  wa  by 
a  vessel  belonging  to  a  subject  of  the  United  States,  Is  a  tnlwe  which, 
being  unpiptected  1^  the  domestic  regulations  of  their  legislature  and 
foyernment,  subjects  the  vessel  engaged  in  it  to  a  sentence  of  condem* 
nation.  If  the  ship  should,  therefore,  turn,  out  to  be  an  American  ac* 
tually  so  employed ;  and  it  matters  not,  in  my  opinion,  in  what  stage  of 
the  employment,  whether  in  the  inception  or  the  consummatioo  of  it ;  the 
case  of  ttie  Amedie  will  bind  the  conscience  of  this  Court  to  the  effect 
of  compelling  it  to  pronounce  a  sentence  of  confiscation." 

<<  I  can  have  no  rational  doubt  of  her  (lAe  Foftam's}  real  character; 
and,  under  the  authority  of  the  case  of  the  Amedicy  I  condemn  he^  and 
her  cargo.^' 
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The  DoNKA  Mabianna.    1  Dod9o$f%  Rep.  91. 

This  was.  the  case  of  a  Ycnel  seiied  as  she  was  proeecdiiig  to  Cape 
Coast  for  a  cargo  of  slavesy  under  the  Portuguese  flag.  It  appeared  in 
evidence,  that  she  was  ofigioall j  an  American  eessel,  had  been  bomaJSdt 
sold  to  a  British  subject,  and  wiib  now  chimed  as  Portuguese  proper^, 
on  the  ground  that  she  had  been  since  conveyed  to  a  Portuguese  ma^ 
chant.  The  Court  condemned  the  ship,  as  being  a  Britbh  vessel  ea^ 
gaged  in  the  slave  trade. 

Sir  WitHam  Scoii.  ^  It  would  be  a  monstrous  thing,  where  a  ahip, 
admitted  to  have  been  at  one  time  British  property,  is  found  engaging  in 
tliis  traffic,  to  siy,  that,  however  imperfect  the  documentary  evidence  of 
the  asserted  transfer  may  be,  and  however  startling  the  other  circuiB- 
stances  of  the  case,  no  inquiry  shall  be  made  into  the  real  ownership. 
Here  are  on  board  this  vessel  only  papers  of  mere  form,  and  which  are 
in  contradiction  wi^h  each  other,  leaving  the  whole  traiuactioo  of  the 
transfix  in  great  doubt  and  obscurity ;  and  if  the  Court  were  to  be  prtH 
hibited,  under  such  circumstances,  from  inquiry  into  th^  reality  of  the 
Portuguese  title,  one  sees  how  easily  the  provisions  of  the  legislatufe 
would  be  defeated." 

*^  1  can  have  no  doubt  that  this  Court  Is  bound  judicially  to  consider 
this  asm  British  vessel,  and  that  this  Portuguese  disguise  has  been  as-> 
sumed  for  the  mere  purpose  of  protecting  the  property  of  Britbh  tser* 
chantsju  a  traffic  which  it  was  not  lawful  for  them  to  engage  in." 

The  Diana.    1  Dodton^M  Rep.  $5. 

This  was  the.  case  of  a  vessel,  trader  Swiniish  colours,  sensed  at  Cape 
Mount,  oil  the  coast  of  Africa,  on  the  10th  of  September,  :8tO,  by  a 
British  cruiser,  and  carrii^  to  Sierra  Leone,  where  proceedings  were  in* 
stitnted  against  the  vessel  and  cargo.  At  the  time  of  the  seisure  she 
had  exchanged  her  outward  cargo  for  120  slaves,  pari  of  which  she  had 
received  on  board.  An  information  was  filed  on  the  part  of  the  captora, 
and  a  claim  made  for  the  ship  and  cargo,  as  the  property  of  a  subject  of 
the' King  of  Sweden.  The  vessel  and  cargo  w<^ie  condemned  in  the 
Vice- Admiralty  Court  at  Sierra  Leone,  from  which  an  appeal  was  pnK 
secutedto  the  High  Court  of  Admiralty. 

The  condemnation  also  took  place  on  a  principle  which  this  Coon 
Cannot  Ut  any  manner  recognise,  inasmuch  as  the  sentence  affirms. 
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<<  tint  the  riftTe  liidei  from  motiYes  tf  hamaoityy  hadi  bMi  aboUalwd 
bjr  attt  chriliied  nttiont,  (mdi$  not  ai  tkepreteni  Hme  legatfy  mdirn^ 
iufd  bff  tmyJ^  Thit  appesn  to  me  tn  be  an  Btfntion  by  no  meaos  iMt- 
tiinable.  This  Court  b  disi>o8ed  to  go  as  far  in  ditcoontenaneinf  <Ua 
•dkNts  tralBc,  at  the  bw  of  nations,  and  the  principltis  recognised  bj 
English  tribunals,  will  warrant  it  in  doing,  but  beyond  these  prindplss 
it  docs  not  fed  Itsdf  atliberty  to  traveL  It  cannot  proceed  on  a  sweep- 
ing anathema  of  thb  kind  against  property  belonging  to  the  sol^^cts  of 
foreign  independent  states.  The  position  laid  down  in  the  sentence  of 
the  Court  below,  that  the  slave  trade  is  not  authorized  by  any  dviliied 
state,  is,  unfortunately,  by  no  means  correct,  the  contrary  bdngnoto* 
riously  the  fact,  that  it  is  tolerated  by  some  of  them.  This  trade  was  at 
one  time,  we  know,  universally  allowed  by  the  different  nations  of  En- 
rope,  and  carried  on  by  them  to  n  greater  or  less  extent,  accordmg  to 
their  respective  necessities.  2^weden,  having  but  small  colonial  posses- 
sions, did  not  engage  very  deeply  in  the  traffic,  but  she  entered  into  it  so 
fbr  as  her  convenience  requhred  for  the  supply  of  her  own  colonies.  The 
trade,  which  was  generally  allowed,  has  been-  since  abolished  by  some 
particular  countries  $  but  I  am  yet  to  learn  that  "Sweden*  has  prohibited 
its  subjects  from  engaging  in  th«»  traffic,  or  that  she  has  abstained  from 
it  either  in  act  or  declaration.  Our  own  country,  it  is  true,  has  taken  a 
more  correct  view  of  the  subject,  and  has  decreed  the  abolition  of  the 
slave  trade,  as  far  as  British  subjecu  are  concerned ;  but  if  claims  no 
right  of  enfbrciuf^  its  prohibition  against  the  subjects  of  those  states 
which  have  not  adopted  the  same  opinion  with  respect  to  the  injustice 
and  immorality  of  the  trade. 

The  principle  arhich  has  been  extracted  by  the  Judge  of  the  Court 
below,  from  the  case  of  the  Ameik^  is  the  reverse  of  the  real  principle 
there'laid  down  by  the  Superior  Court,  which  was,  that  where  die  muni- 
cipal Uws  of  the  country  to  which  the  parties  belong  have  prohibited  the 
trade,  the  tribunals  of  this  country  aill  hold  it  to  be  lUegal,  upon  the  g^ 

*  TlM  trtaty  oi'  co«c«rt  and  tulMidjr  betwtco  bif  OMJettj  sod  Um  King  of  8«ra- 
den,  which  was  tigned  at  Stockholm  on  the  Sd  of  Matrh,  181S,  bat  been  made  pab* 
Ik  tince  the  dff  te  of  thSt  judgment.  By  an  article  of  tbia  treaty,  tlie  King  of  Swc* 
6ra  engagee  **to  forbid  and  prohibit,  at  the  period  of  the  cenioii  of  Guadaloupe«tbe 
lolrodoctioQ  of  elRTee  fiom  Africa  into  the  mid  island,  and  the  other  poaaaealooein 
the  Weac  Iodise  of  hit  Sweilleh  majeaty,  and  nf»t  to  permit  Seredith  eui^iaflta'to  en- 
gage  in  the  alave  trade ;  an  eogeg.*ment  which  (it  ie  taid)  hie  Swediih  mwi/mttj  Is 
the  more  wiUiog  to  contrect,  at  thla  unflk  bat  never  been  authorlied  by  blm," though 
it  had  nerer  been  prohibited,  and,  Uierefore,  had  been  tolerate  J  in  practSet  open  the 
priotiplea  then  generally  recelreii. 
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aeral  priociplct  of  justice  and  humiinity,  and  refiiie  reititiitioo  of  die 
property.;  but,  on  the  other  band,  though  the/  consider  the  trade  tote 
generally  contrary  to  the  principlfs  of  justice  and  humanity,  where  not 
tolerated  by  the  laws  of  th<»  country,  they  will  re^tpect  the  property  of 
persons  engaged  in  it  under  the- sanction  of  the  laws  of  their  own  coun- 
try. The  lords  of  appeal  did  not  mean  to  srt  themiielves  up  as  legisla- 
tors for  the  whole  world,  or  presume  in  any  manner  to  interfere  with 
the  commercial  regulations  of  ottier  states,  or  to  lay  down  general  prin- 
ciples that  were  to  overthrow  their  le^sl-itive  prasisions  with  respect  to 
th^condtict  of  thtnr  own  subjects.  It  is  highly  fit  that  the  Judge  of  Una 
Court  below  should  be  carrect>*d  in  the  vi«>w  which  he.has  taken  of  this 
matter,  since  the  doctrine  laid  down  by  him  in  this  sentence  is  incoodst- 
ent  with  the  peace  of  this  country  und  the  rights  of  other  states. 

The  proceedings  in  this  C*ourt.  as  of  appeal,  hfive  b«*en  commenced 
and  carried  on  by  both  purties  in  the  manner  W  which  instance  causes, 
are  usually  conducted.  A  libel  his  been  brought  on  the  one  side,  to 
which  a  negative  issue  has  been  given  on  the  other.  <  Ibj^'ctions,  how- 
ever, have  been  taken  to  the  jurisdiction,  upon  two  grounds,  in  the 
first  place  it  has  been  said,  that  the  sentence  of  the  Court  below,  con- 
demning the  property  to  the  crown,  was  a  prixe  ientenctf  and,  conse- 
quently, that  the  appeal  ought  to  have  been  made  to  the  Privy  Council^ 
%nd  not  to  the  Instance  Court  of  Admiralty,  which  is  a  mere  munidpal 
tribunal.  It  has  likewise  been  said,  that,  supposing  this  Court  to  be  pos- 
sessed of  an  appellate  jurisdiction,  still  it  has  no  jurisdiction  over  thn 
question  itself,  which  depends  altogether  upon  the  Jum  gaUium.  But  I 
think  the  proceedings  of  the  parties  have  sufficiently  founded  the  jnris- 
diction  in  the  cause ;  and  I  am  by  no  means  cl4*ar  that  a  Court  of  dvil 
jori8<iiction  might  not  otherwise  have  adjudicated  dn  a  question  af  Uiis 
kind,  and  have  excluded  a  claim  asserted  to  be  founded  on  priadplea 
contrary  to  general  justice.  The  general  injustice  of  a  daiaunay  be 
the  subject  of  cognizance  in  a  municipal  Court ;  a  claim  foumded  no 
piracy,  or  any  other  act  which,  in  the  general  estimation  of  maiil^nd,  is 
held  to  be  illegal  and  immoral,  might,  I  presume,  be  rejected  in  any  Court 
upon  that  ground  alone.  I  am  of  opinion,  therefore,  thil  neither  of  the 
objections  which  have  t>een  tal  en  are  founded.  After  issue  has  been 
given  here  by  the  captors,  as  in  an  Instance  Court,  they  cannot  object  to 
the  competency  of  the  Court  to  entertain  the  question ;  and  I  am  by  no 
means  willing  to  p^  the  parties  to  the  expense  and  inoonvenienoe  ^f 
commencihg  proceedings  de  novo  before  another  tribunal* 

On  the  part  of  the  appellants  it  is,  I  think,  sufficiently  established  in 
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evidencei  Ihtt  the  ship  and  cargo  are  Swedish  property ;  whilst,  on  the 
other  side^  there  b  nothing  hat  a  graeral  suggestion  that  thej  may  he* 
lon^  to  Amf rican  citiiens*  It  nuiy,  piThnps,  be  true,  that  persons  of 
that  country  have  dishonestly  engaged  themselves  in  this  traffic  undei 
coloor  of  the  Swedish  flag,  and  the  bland .  of  St  Barthc4omew  may  be 
a  conveni<*nt  resort  for  such  an  Illegal  purpose ;  but  there  b  nothing  in 
thb  paitipular  rase  which  can  lead  to  a  grave  suspicion,  much  less  to  m 
legal  conclusion,  that  thb  ship  b  not  banm  JUte  the  property  of  Swedish 
subjects. 

The  qui>stion,  then,  b,  whether  the  slave  trade  b  permitted  by  th^ 
law  of  ^wHlen  ?  I  have  before  sUted,  that  thb  trade  was,  till  of  hite 
years,  generally  allowed  by  the  tastes  of  Europe,  when,  from. motives 
of  humanity,  some  of  them  were  itiduced  to  abolish  it,  as  far  as  their 
own  subjects  were  concerned.  It  does  not  appear  that  iny  thing  has 
been  done  by  Sweden  in  the  way  of  abjuring  it,  much  less  that  she  has 
issued  any  positive  decbration  to  that  effect.  The  Court  b  certainly  in- 
dhied  to  hold,  that  it  lies  on  the  individual  making  the  claim  to  show 
that  the  law  of  hb  country  countenances  the  trade ;  but.  in- thb  particu- 
lar inslsnce,  that  demand  appears  to  be  satbfied ;  sufficiently,  at  least, 
to  throw  on  the  other  party  Uie  ofucs  of  proving  that  it  b  nbt  so  allowed. 
The  endorsem^t  dpon  the  pass,  signed  by  the  Swedbh  governor,  thai 
thb  vessel  was  <'  bound  to  the  coast  of  Guinea,  for  $Uwe$/*  Valses  m 
presumption  of  the  legality  of  the  trade,  and  shif^'the  Iwrthen  of  proof 
from  the  daisMint  t#  thf  captor.  It  is  not  necessary  that  there  should 
be  SA  immedifite  act  of  the  Swedbh  government  itself  on  board,  de- 
claring what  the  precise  state  of  the  Uw  may  be ;  the  Court  is  bbund  to 
accept  the  declaration  and  authority  of  the  governor,  as  it  appears  upon 
the  pass,  if  not  contradicted.  I  do  liot  find  that  the  authenticity  of  thb 
pass  b  at  all  denied  bjhthi|^v«'tt<lgc  of  the  Courts  below  j  he  goes  on  the 
broad  and  swet* piiig  ground,  that  aii  dealing  nt  Mhve$  it  miUanffidf  ke^ 
c«(se  ^  iradi^  U  not  authorized  by  any  dviHxed  ttate,  which  b  cer- 
tainly an  incorrect  and  erroneous  statement.  If  the  captors  had  it  in 
Aeir  power  to  prove  that  Sweden  had  abolbhed4hb  irade,ihey  should 
mow  have  produced  that  proof;  for  they  nrost  have  been  aware,  that  die 
senlciice  of  the  Judge  could  never  he  supported  on  the  principles  stated 
by  Una  to  hb  judgment.  The  sanction  of  the  colonial  governor  has 
bosn  pro^ieed  by  the  claimants ;  and  I  am  clearly  of  opinion,  under  thb 
anihwity  standbig  hafore  me,  and  standing  uncontradicted,  that  Sweden 
has  not  abolished  the  slave  trade. 
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Tke  Kbig'M  AdnoaUe.  From  private  tofprnatioii,  I  andenUuDd  chtt 
Sweden  never,  at  any  timey  engaged  in  thift'  trade. 

CoMfi.  Have  yon  any  doctimentt  to  produce  by  which  that  fiict  can 
be  made  to  appear  ?  Can  1  presume,  that  tlie  Swedish  governor,  who 
granted  this  pan,  was  acting  rootrary  to  the  laws  of  his  own  countiy  ? 
It  is  impossible  for  me,  U|iori  meri^  private  information,  to  say  tint  such 
was  the  foct*  If  any  thing  can  be  produced  in  the  way  of  evidence,  it 
must  be  offered  to  the  Court  bt* fore  which  this  case  may  be  carried  on 
appeal  .With  every  disposition  to  sustain  "the  dinnclination  which  baa 
of  hue  be^  justly  shown  to  the  slave  trade,  I  feel  myself  under  a  nccea* 
«ty  of  reversing  this  sentence,  which  appears  to  be  founded  on  a  Mse 
and  dangerous  principle,  inconsistent  with  the  rights  of  Uidependent 
states,  and,  consequently,  with  the  peace  and  safety  of  this  country. 

The  only  remamiug  point  is,  respecting  these  few  Portuguese  slavta 
which  were  found  on  board  the  ship.  It  appears  ihat  they  belong  to 
the  Buster  of  a  PcAtugunie  schooner,  which  had  been  lying  at  Cape 
Mount,  but  was  driv«*n  to  sea  by  str«>ss  of  weather,  whilsl>  he  was  on 
shorn,  and  that  himself  and  his  slaves  had  been  taken  on  board  thisalnp 
M  of*  charity.  In  the  absence  of  all  prool',  I  shall  not  presume  that  he 
had  been  acting  in  opposition  to  the  laws  of  his  own  country,  and  the 
treaty  relative  to  the  slave  trade  between  Great  Britain  and  PoitugaL 
Sentence  reversed. 

Madbaso  v.  WiLLBS.    5  Sergt.  i[  Ltmob.  318. 

A  ibraigncr,  who  it  not  prohibited  from  carrying  on  the  ala^c  Wftdc  bjr  tka  laws  of  his 

owo  countrj,  may,  ia  a  British  Court  of  juttire,   rMOvar  damagee  MiMaiood  by 

hiui  in  reapectof  the  wrongful  seizure,  by  a  British  subject,  of  a  cargo  of  slavea 

on  board  of  a  ship  then  employed  by  him  In  carrying  on  the  African  slave  trade. 

The  declaration  stated,  that  the  plaintiff  was  a  subject  of  the  King 
of  Spain,  and  that  on  the  12th  of  July,  1817»  •!  Havana,  ia  the 
island  of  Cuba,  he  was  lawfully  possesseii  of  a  certain  brig,  called,  te., 
and  cuntiaueu  so  possessed  Until  the  committing  of  the  trespasset 
after  mentioned,  to  wit,  at,  dsc  ;  and  that  the  said'brig  was,  to  wit,  on, 
Asc.,  lawfully  cleared  out  for  a  certain  voyi^ge  m  the  slave  trade,  to  arit, 
Irom  Havana  to  the  coast  of  AInca,  and  back;  and  that,  on  the  iGth 
of  January,  1818,  on  the  high  seas,  to  wit,  off  Cajpe  St.  Paul's,  oo^tlie 
coast  of  Africa,  defendant,  with  fturce  and  araw,  seised  the  said  bii%, 
together  frith  her  atores,  Sec,  and  300  slaves,  and  also- divers  goods,  JBC^ 
on  bosM  of  the  said  brig,  and  kept  and  detained  them  for  a  fong  time, 
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ftiid  coovetted  and  ditpoted  of  tbe  thvei|  goods,  See.  to  bis  own  use ; 
by  meins  wbereof  the  said  brig;  was  prevented  firooi  further  prosecuting 
the  said  voyage,  and  the  plaintiff  .deprived  of  great  gains,  which  would 
have  atcrued  from  the  slaves  and  goods,  and  from  taking  on  board 
other  slaves  and  other  goods,  and  from  carrying  them  to  the  island  of 
Cuba:  ptea notgiiilty.  r  At  the  trial  at  the  last  London  sittings  after 
Micbaelmas  term,  it  appeared  that  the  defendant,  *wbo  was  a  capuin  in 
tl^  royal  navy,  had,  im  the  l6th  of  January,  1818,  off  Cape  St.  Paul's, 
nnlawfony  Uken  possession  of  the  ship  of  the  pUintiff,  a  Spanish  mer- 
chani,  whkh  was  engaged  in  the  slave-trade  on  the  coast  of  Africa. 
The  only  quesdon  which  aros$,  was  as  to  the  amount  of  damages.  It 
occurred  to  the  Lord  Chief  Justice  atthetrial,  that  the  plaintiff  was  not 
entitled  to  recover  the  value  of  the  slaves  in  an  English  Court  of  justice ;. 
and  accordingly,  he  desired  the  jury  to  find  their  verdict  separately  for 
each  part  of  the  damage,  giving  to  the  defendant  liberty  to  move  to  re- 
dtice  the  verdict  to  the  smaller  sum,  in  case  the  Court  should  agrecf  with 
him  oil  the  point.  The  jury  found  a  verdict  for  the  plaintiff,  damages 
21,1801 1  bein|;  for  the  deterioration  of  the  ship's  ^stores  and  goods, 
SflOOl^  and  for  the  supposed  profit  of  the  cargo  of  slaves,  i8,l80^ 
And  now, 

Jervis  moved  for  a  rule  nm  to  reduce  the  damages  to  3,000  pounds. 
Fythe47  Geo.  DI.  c  86.  the  slave  trade,  and  all  dealings  tbnnected 
with  it,  were  declared  unlawful.  It  follows,  therefore,  as  a  consequence, 
that  no  one  can  be  allowed  to  recover  damages  in  respect  of  a  cargo  of 
slaves.  And  the  51  Geo. 'III.  c.  23.  goes  still  further ;  for  it  declares 
that  trade  to  be  contrary  to  the  principles  of  justice,  humanity,  and 
sound  policy.  Now,  it  being  the  duty  of  English  Courts  of  justice  to 
bH  giiided  by  those  principles,,  no  one,  whether  he  be  a  foreigner  or  an 
Englishman,  can  be  permitted  thore  to  claim  any  compensation  in  re- 
spect of  such  a  traffic  Tlie  58  Geo.  III.  c.  36.  is,  indeed,  rsIM  o»  by 
the  other  aide ;  but  that  act,  which  was  passed  with  a  view  of  xmiying 
into  effect  a  treaty  with  Spain  on  this  subject,  ought  not  to  affect  the 
present  questioii.  Indeed,  the  fourth  article  of  the  treaty  is  strongly  In 
lavour  of  the  defendant;  for  It  provides,  that  lie  British  government 
shall  Mike  compensation,  out  of  a  sum  provided  1^  parUfrnMnt  to  Span- 
ish merdiints,  for  the  seisure  of  then:  ships,  which  would  seein  to  prove 
thMt,  independently  of  that,  such'  merchanu  had  no  other  remedy. 

Abbott,  C.  J.  On  fiirther  consideration,  it  appears  to  me  that  there 
Ir  no  sufficient  ground  for  reducing  this  verdict  to  the  smallest  sum  ibuod 
by  the  Jury.    Considering  the  very  extensive  hinguage  used  In  the  two 
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•eft  of  ptrliameDl  to  which  we  have  beeo  referred^  I  had  at  fint  Aooght 
ihat  it  was  not  coospetent,  evtn  for  a  foragoer,  to  rome  into  an  Entail 
Gourttif  joitice,  and  there  to  recover  damages  for  a  loss  sustained  bjr 
him  in  the  prosecution  of  a  trade  declared  hy  the  British  kgislatore,  in 
such  strong  language,  to  he  unlawful.  It  wieis  with  that  view  thai  I  dK 
rected  the  Jury  to  separate  the  damages  in  this  case }  for  it  occurred  to 
me,  that  though  the  plaintiff  might  not  be  entitled  to  recover  for  the 
slaves,  still,  inasmuch  as,  at  all  eveats,  the  defendant  ought  to  have  taken 
away  the  slaves  promptly,  if  at  all,  the  subsequent  detention  of  the  ship 
was  an  injury,.for  which  the  plaintiff  was  entitled  to  compensation.  But  I 
am  nowsatisfied  that  the  words  used  by  the  legblature,alithoogh  large  and 
extensive,  can  only  be  taken  to  be  applicable  tb  British  subjecU.  By  the 
58  Geo.  IIL  c.  Sfi.  it  appears  that  a  treaty  had  been  made  with  Spain, 
for. the  prohibition  of  au' important  branch  of  the  trade;  and  tliat,*  with 
regard  to  the  remainder,  special  provisions  had  been  made,  and  a  special 
Court  constituted  for  the  purpose  of  settling  the  disputes  which  might 
occur.  Now  that  shows  most  strongly,  that  but  for  such  a  treaty,  the 
trails  wonid  have  been  perfectly  legal  in  a  Spaniard  ;  and  the  10th  seo> 
tion  of  that  act,  by  which  a  ceruin  sum  is  provided,  as  a  full  compensa- 
tion for  all  losses  sustained  in  consequence  of  the  seianre  of  vesseb  pr^ 
vionsly  to  the  ratification  of  that  treaty,  seems  to  me  to  corroborate 
inbst  strongly  this  view  of  the  subject ;  for  it  enables  the  parties  sued  to 
plead  that  clause  in  bar  of  the  action,  which  would  obviously  have 
been  unnecessary,  if  under  the  previous  acts  no  action  could  have  been 
oaintamed  at  alL  This  clause,  therefore,  seems  to  me  to  be  a  legishn 
tiye  recognition  of  a  foreigner's  right  of  suit.  And  by  the  11th  and  12th 
sections  It  m  provided,  that  all  suits  commenced  in  the  Courts  of  Aidmi- 
raky  shall  proceed,  if  commenced  $  and  that  the  damages,  dsc  when  re- 
covered^  <hall  be  paid  to  the  |;ovemment  of  thb  country.  AU  these 
clauses,  tiiken  together,  appear  to  me  to  show,  that  what  occurred  to  me 
at  nisi  prius,  was  not  a  sound  exposition  of  the  law.  I  am  therefore  of 
opinion,  that  the  verdict  for  the  larger  sum  found  t>y  the  jury  is  right, 
and  thai  we  ought  to  refuse  this  rftle. 

Batlet,  J.  I  do  not  think  that  there  is  sufficient  doubt  in  this  case, 
to  induce  os^  to  grant  a  rule.  A  British  Court  of  justipe  is  always  open  to 
the  subjects  of  all  countries  in  amity  with  us,  and  they  are  entitled  to 
compensation  for  any  wrongful  act  done  by  a  British  subject  to  them. 
It  is  no  answer  to  the  p^  ent  action  to  .^ay,  that  it  would  not  be  main- 
tainable by  a  British  subjeci .  for  the  only  questions  are,  whether  the 
att  of  the  defendant  be  wrongful,  and  what  injury  the  plaintiff  has 
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tiiiieJ  tnm  it?  Aldiottfh  the  language  wed  bj  the  l^ialature  in  tiie 
statute  referred  lOy  is  undoubtedly  vefj  stroogy  yet  it  can  onlj  apply  to 
British  auljects,  and  canonly  render  the  slave  trade  unlawiul  if  carried 
on  by  them;  it  cannot  apply^inany  way,  to  a  foreigner.  It  istrue, 
that  if  this  were  a  trade  contrary  to  the  law  of  nation8,a  fore^ner  could 
not  maintain  thb  action.  But  it  is  not^  and  as  a  Spaniard  cannot  be 
considered  as  bound  by  the  acts  of  the  British  legisbture  prohibitiag 
this  trade,  it  would  be  unjust  to  depriTe  him  of  a  remedy  Ibrthe  wroo|^ 
which  he  has  sustained.  He  had  a  legal  property  in  the  sUtes,  of 
which  he  has,  by  the  delendakit's  act,  been  deprived.  The  5S  Geo.  HI. 
c  S6.  proceeds  on  this  principle ;  and  the  provisions  referred  to  by  my^ 
Lord  Chief  Justioe,seem  to  me  to  be  conclusive  on  the  subject.  I  think, 
therefore,  that  we  ought  not  to  disturb  this  verdict. 

HoLBOTD,  J.  However  much  I  may  regret  that  ptny  damages  can- 
be  recoverable  for  sucli  a  subject  as  this,  yet  I  think  we  are  bound  to 
say,  that  this  plaintiff  is  entitled  to  them.  I  i^gree  with  the  construction 
which  has  been  put  on  the  58  Geo.  HI.  c  36, ;  and  I  think,  that  even 
independently  of  that  act,  the  action  would  have  been  maintainable  for 
theloMof  thedaves. 

Bbst,  J.    The  statutes  which  have  been  referred  to,  speak  in  just 
terms  of  indignaUon  of  the  horribk  traffic  in  human  beings;  but  they 
speak  only  in  the  name  of  the  British  nation.    The  declaration  of  the 
British  legislature,  that  the  sla*'e  trade  is  contrary  io  justice  Ml  huma- 
nity, caunot  affect  the  subjecu  of  other  counUles,  or  prevent  them  from 
carrying  on  thb  trade  out  of  the  Kmiu  of  the  Jritinh  dominions.^  The 
assertion  of  a  right  to  control  the  subjects  of  other  states  in  this  Mspect, 
would  be  inconsistent  with  that  independence  which  we  acknowledge 
that  every  foreign  government  possesses.    If  a  ship  be  acting  contrary 
to  the  general  law  of  nations,  she  is  thereby  subject  to  confiscation ;  but 
it  is  impossible  to  say  that  the  slave  trade  is  co«itrary  to  what  may  be 
called  the  common  Uw  of  nations.    It  was,  until  Utdy,  carried  on  by 
aU  the  nations  of  Europe.    A  practice  so  sanctioned  can  only  be  ren- 
d^ed  illegal  by  the  consent  of  all  the  powers.    Most  of  the  states  of 
Christendom  have  now  consented  to  the  abolition  of  the  stave  trade, 
and  concurred  with  us  b  declarmgit  to  be  unjust  and  inhuman.    The 
subjecu  of  any  of  these  sut^  could  not,  I  thmk,  mahitafai  an  acthw  In 
the  Courts  of  thb  country  for  any  injury  happenmg  to  them  hi  the  pro» 
lacntkNioftUs  trade;  but  Spam  has  reserved  to  herself  e  right  of  car* 


Digitized  by 


Google 


it  APPENDIX. 

ryiog  it  oa  in  tiurt  part  of  ihb  world  vhere  thb  traoiaetkNi  ocoufed* 
Her  tubjectt  coold  not  legally  be  iDtermpied  In  baying  ilaTset  in  tiMl 
part  of  the  globe,  and  have  a  right  to  appeal  to  the  joitice  of  this  co«d- 
try  for  any  Injory  tottained  by  them  from  tnch  an.  tnterroption.  Tbeie 
principlei  are  confirmed  by  the  decisions  of  the  Court  of  Admhraltyy 
and  also  by  a  jiidgment  of  Sir  William  Grant,  pronnonced  at  the  Cock- 
pit. The  cases  to  which  I  allude,  are,  the  Fortana,  the  Donna  Ma- 
riacnai  and  the  Diana,  in  the  Admiralty  Court ;  and  the  Amedie,  be- 
lore  the  priyy  coonciL  (DodwnU  Ad.  Rep.  81  91.  95.)  These  ca- 
ses establish  this  rule,  that  ships  which  belong  to  countries  that  iiave 
prohibited  the  slave  trade*  are  liable  to  capture  and  condemnatioo,  if 
found  employed  in  such  trade  ;  but  that  the  subjects  of  countries  whicli 
permit  the  prosecution  of  this  trade,  cannot  be  interrupted  while  carry* 
ing  it  on.  It  is  clear,  from  these  authorities,  that  the  slave  trade  b  not 
condemned  by  the  general  law  of  nations.  The  subjects  of  Spain  have 
only  to  look  to  the  municipal  laws  of  their  own  country,  and  cannot  be 
affected  by  any  laws  made  by  our  government  The  rule  for  rpdadng 
the  damages,  in  this  case,  must  therefore  be  refused. 

Rule  refused. 
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THE    PRINCIPAL    MATTERS 


IN  THIS  VOLUME. 


A. 

ADMIRALTY. 

1.  The  African  skve  trade  Is  coo- 
trary  to  the  law  of  nature,  hot  b 
not  probihited  by  the  potitiTe 
law  of  lathw^.    The  Jidehpe^ 

66.114 

2.  Although  the  tlaive  trade  is  now 
prohibited  by  4he  laws  of  most 
dvilteed  nations,  it  may  still  be 
lawfully  carried  on  by  the  sub- 
jects of  those  nations  who  have 
not  prohibited  it  by  moiqcipal 
acts  or  treaties^    16. 

3.  The  slave  trade  is  not  piracy>  un- 

less made  so  by  the  treaties  or 
statutes  of  the  nation  to  whom  the 
party  belonts.     lb. 

4.  The  right  of  visitation  and  search 
does  not  eust  in  time  of  peace. 
A  iwssel  eo|aged  in  the  slave 
trade,  even  if  prohibited  by  the 
laws  of  the  country  to  which  it 
bdoogs,  cannot,  for  that  cause 
akme,  be  seised  on  the  high  seas, 
and  brought  in  for  adjudication, 
in  time  of  paace«  in  the  Courts  of 


another  coontiy.  .But  If  the  laws 
of  that  other  country  be  violated, 
or  the  proceeding  be  authorised 
by  treaty,  the  act  of  capture  is 
not  in  that  case  unlawful.    A. 

5.  It  seems,  that  in  case  of  such  a 
seiture,  possession  of  Airicans  is 
not  a  sufficient  evidence  of  pro- 
perty, and  that  the  onais  frobamtU 
u  thrown  upon  the  claimant,  to 
show  that  the  possession  was  la w- 
fuUy  acquired,    lb. 

6.  Africans  who  are  first  captured  by 
a  belligerent  privateer,  fitted  out 
in  violation  of  our  neutrality,  or 
by  a  pirate,  and  then  recaptured 
and  brought  into  the  ports  of  the 
United  States,  under  a  reasons* 
hie  suspicion  that  a  violation  of 
the  Slave  Trade  Acu  was  intend- 
ed, are  not  to  be  restored  without 
full  proof  of  the  proprietary  inte- 
rest ;  for  in  such  a  case  the  cap- 
ture is  lawful,    lb. 

7.  And  whether,  in  such  a  case,,  res- 
titution ought  to  be  decreed  ai  all, 
^vas  a  question  on-  which  the 
Court  was  equally  divided.    lb. 

S.  Where  the  Couii  is  equally  dp- 
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▼mMi  the  decree  of  the  Court 
bdow  b  of  coune  affirmed,  sa  fiu* 
«s  the  point  of  division  goes.  lb. 
§•  Although  a  consul  may  claim  for 
m^fecU  wJaumm  of  his  nation, 
jet  restitution  cannot  he  decreed 
without  specific  proof  of  the  in- 
difidual  proprietarj  interest.  lb. 
.10.  A  question  of  (act  under  the  Slave 
Trade  Acts,  as  to  a  vessel  claimed 
by  a  Spanish  suhject,  as  having 
been  engaged  in  the  trade  under 
the  laws  cl  his  own  country,  hut 
proved  to  have  been  originally 
•quipped  in  the  United  States  for 
the  voyage  in  question,  ne 
Plattm^rglu  133 

11.  Undet  the  Slave  Trade  Act  of 

1794,  c  1 1.  the  forfeiture  attaches 
where  the  orifmal  voyage  is  com- 
nenced  hi  me  United  States: 
whether  the  vessel  belong  tocitl- 
isas  or  foreigners,  and  whether 
die  act  is  done  eno  jurtj  or  by  an 
•gent  for  the  benefit  of  another 
person  who  Is  not  a  citiarai  or  re- 
sident of  the  United  States,    lb. 

12.  Circumstances  of  a  pretended 
transfer  ton  Spanish  subject,  and 
the  ^omaMDoement  of  a  new  voy- 
age 4n  a  Spanish  port,held  not  to 
be  aufficifot  to  break  the  continue 
Ity  of  the  original  adventure,  and 
to  avoid  the  forfeiture.    A. 

13.  it  is  not  DeQessanr,to  incur  the  for« 

foitnos  under  the  Slave  Trade 
ActS|  that  the  equipments  for  the 
voyage  should  be  completed.  It 
is  sufficient  if  aiky  preparations 
are  made  for  the  unlawful  pur- 
pore,    i^. 

14.  The  Secretary  of  the  Treasinry 
has  authority,  under  the  Rmiis- 
sion  Act  of  the  3d  of  Marchj 
17979  c;  361.  [lvii.1  to  remit  a  for- 
leitura  or  penalqr  accruing  under 
the  ravcMW  laws,  at  any  time,  be- 
fora.  or  after  a  fioal  sentence  of 
condeasnadoD  or  jodgnsenl  for 
the  penalty,  ontil  the  money  is 


actually  paid.over  to  the  Collec- 
tor for  distribution..  Tkt  ttuied 
Staie$  V.  M(urri$9  24&267 

13.  Such  remission  extends  to  the 
shares  of  the  forfeiture  or  penalty 
to  which  the  officers  of  the  cus- 
toms are  entitled,  as- well  as-  to 
the  inteiest  of  the  United  states. 
16.  287 

Id.  The  District  Courts  have  jurisdio* 
tion,  under  the  SUve  Trade  Acts, 
to  determine  who  are  the  artual 
captors,  under  a  State  law  made 
in  pursuaace  of  ihe  4th  secttoo  of 
the  Slave  Trade  Act  of  18Cir»  c 
77*  and  directing  the  praeceds  of 
the  sale  of  ike  negroes  to  be  paid, 
^'  one  moiety  for  the  use  of  the 
conmandini  officer  of<)be  cap- 
tur  ng  vessel,*'  Sec.  The  Joeefa 
Segwda,  312.322 

17*  In  order  to  coneticnie  avalidsei- 
ailre,  saas  to  entitle  the  partv  to 
the  proceeds  of  a  forfeiture,  there 
must  be  an  open,  visible  posses 
sion  claimed,  and  aotliorit>  exer- 
cised, under  the  setiure.  A.  325 

18.  A  seiiura,  oi»ee  voluntarily  aban- 
doned, loses  its  validity^  lb   326' 

19-  A  selsore,  not  followed  by  an  ac- 
.  tual  prosecution,  or  by^  claim,  in 
the  District  Court,  before  a  hear- 
ing oii  ^  ni^its,  insisting  on  the 
benefit  of  the  seiaure,  becomes  a 
nullity,    lb.  327 

2a  Under  the  7th  aection  of  the  Slave 
Trade  Act  of  1807,  c.  77.  the 
entire  proceeds  of  the  vessel  are 
forfeited  to  the  use  of  the  United 
Slates,  unless  the  eeiiiire  lie  made 
by  armed  vessels  of  the  navy,  or 
by  revenue  cotters«in  which-  ease 
distribution  is  to  be  made  in  the 
same  manner  as  prixes  taken  from 
the  enemy.    lb  ~  331 

21*  Under  the  act  of  the  State  of 
'Louisiana  of  the  13th  of  March, 
1818,  passed  to  carry  into  eflect 
the  4th  section  of  the  Slave  Trade 
Act  of  Congress  of -1807,x.77. 
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and  diivfting  the  negroct  import* 
ed  cootiniy  to  the  act  to  be  toldy 
and  th^  proet^ds  to  be  paid,  **  one 
molecy  tor  the  ate  of  the  eoai- 
manding  ofic*r  (^  ike  capturing 
resneiy  and  the  other  moietj  to  tM 
Treasurer  of  the  Charity  Hospi- 
tal of  New-OrleanSi  for  the  use 
and  benefit^of  the  said  hotpital:^ 
no  other  person  is  entitled  to  the 
first  moiety  than  the  commanding 
officer  of  the  armt^  ventU  of 
flit  navjfy  or  revenue  cuHer^  who 
may  have  made  the  seizure,  un- 
der the  7th  ^section  of  the  act  of 
Conjyrrfss.    tb.  332 

22.  Q^cBre^  How  far  the  State  legisla- 
tures may  authorise  the  condemna- 
tion of  vessels  as  onseaworthy,  by 
tribunals  or  boards  constituted  by 
State  authority,  in  the  absence  of 
any  general  regulation  made  by 
Confess  under 'its  power  of  re- 
gubting  cbnmiercey  or  as  a  branch 
of  the  admiralty  jurisdiction? 
Janney  v.  (U>Umibign  In$.  Co. 

418 

23.  Under  the  Duty.  Act  of  1799,  c. 

126.  [cxxviv]  s.^4d.  it  is  no  cause 
of  forfeiture,  that  the  casks,  which 
are  marked,  and  accompanied 
with  the  certificates  reqwred  by 
the  act,  contain  distilled  spirits 
which  have  not  been  imported 
into  the  United  States,  or  a  mix- 
ture of  domestic  with  foreign  spi- 
rits; the  object  of  the  act  being 
the  security  of  Ae  revenue,  with- 
out interfering  with  those  mer- 
cantile devices  which  look  only 
to  individual  profit,  without  de- 
frauding the  government.  Sixty 
Pipeeqf' Brandy f  421 

24.  The  District  Court  has  not  juris- 
diction of  a  suit  for  wages  earned 
on  a  voyage,  in  a  steam  vessel, 
from  Shipplngport,  in  the  State  of 
Kentucky,  up  the  river  Missouri, 
and  back  again  to  the.  port  of  de- 


partnre,as  •  canse  of  ■dmirahy 
and  maritime  jorisdietion.  The 
namtie  Jefereanj  428 

23*  The  admiralty  has  no  iorisdlctioo 
over  contracts  for  the  nire  of  ae»- 
men,  except  In  cases  where  the 
service  is  iuhetanHaOy  perform- 
ed open  the  sea,  or  upon  waters 
withni  the  ebb  and  flow  of  the 
tide.    lb. 

2&  But  the  jurisdiction  exisU,althoiigh 
the  commencement  or  termina- 
tion of  the  voyage  Is  at  some 
place  beyond  the  reach  of  the 
tide.  It  Is  sufficient,  if  the  ser- 
vice Is  essentially  a  mariHme  eer^ 
vice.    lb. 

27.  Qittare,  Whether,  under  the  pow- 
er to  regulate  commerce  among 
the  several  States,  Congress  may 
not  extend  the  remedy,  by  the 
summary  process  of  the  Admiral- 
ty, to  the  cas'*  of  voyages  on  the 
western  waters?    Jo. 

28.  However  this  may  be,  the  act  of 
1790,  c.  29*  for  the  government 
and  regulation  of  seamen  in  the 
merchant  service,  confines  the  re- 
medy in*  the  District  Courts  to 
such  cases  as  ordinarilv  belong  to 
the  admiralty  jurisdiction.     lb. 

29-  Upon  an  appeal  from  a  mandate 
to  carry  into  effi^t  a  former  de- 
cree of  the  C-ourt,  nothing  is  be- 
fore the  Court  hot  the  proceed- 
ings subsequent  to  the  mandate. 
The  Santa  Maria^        431.  442 

30.  But  the  original  proceedings  are 
always  beforethe  Court,  so  far  u 
is  necessary  to  determine  any  nnr 
points  in  controversy  between  the 
parties,  which  are  not  terminated 
by  the  original  decree.    A. 

31.  After  a  general  decree  of  restitu^ 

tion  in  this  Court,  the  captors,  oi^ 
purchasers  un^r  them,  cannot  set 
up  in  the  Court  below  new  claims . 
for  equitable  deductions,  meliora- 
tions, and  charges,  even  if  sudr 
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clailBi  Bight  hti^braialkived, 
hadtbey  beeo  atterled  before  the 
origioaldecrac    lb.  443 

82.  N«rcuitliedaiiiiaiit%or  original 
owoen,  ia  toch  a  case,  lel  up  a 
daim  for  interest  opoo  the.stipo- 
latioo  taken  in  the  oaual  fomii  for 
the  appraised  value  of  the  gcKMlSy 
interest  not  Mng  nentiooed  in 
the  stipulation  itself.    lb.       445 

M.  Nor  can  interest  be  decreed 
against  the  captors  personally ,  by 
wa  V  of  damages  for  the  detention 
and  delay,  no  such  chum  having 
been  set  up^npon  the  original  hear^ 
in|in  the  6oort  below,  or  upon  the 
original  appeal  to  this  Coort.   Ib» 

34i  The  case  of  Rose  ▼.  Hmel^,  (5 
Cramck^  3iS.)  reviewedi  ezpUio* 
ed,  and  confirined*    16.         446 

35.  Udkhi  a  mandatto  to  the  Circuit 
Coyrti  to  carry  into  effbct  ageno- 
ral  decree  of  restitution  by  this 
Court,  where  the  property  hatf 
been  delivered  upon  a  stipohition 
for  the  appraised  ndue,  and  the 
duties  paid  upon  it  by  the  party 
to  whom  it  is  delivered,thf  amount 
of  the  duties  is  to  be  deducted 
from  the  appraised  value,    lb. 

36.  The  Courts  of  the  United  States, 
proceeding  as  Courts  of  admiral* 
ty  and  maritime  jurisdiction, 
have  jurisdiction  in  cases  of  ma^ 
ritime  torts,  in  personoei,  as  well 
as  tn  rem.    Mmro  v.  Abtrnda^ 

473 
37*  The  Courts  of  the  United  States, 
proceeding  as  Courts  of  admiral- 
ty and  maritime  jurisdiction,  may 
issue  the  process  of  attachment  to 
compel  appeamnoeyboth  in  cases 
of  maritime  torts  and  cuntracU. 

38.  Under  the  Proceu  Act  of  1792, 
c.  137.  [zxsvi.]  s.  2.  the  proceed* 
ings  in  cases  of  admiralty  and 
maritime  iurisdiction  in  the 
Courts  of  the  (Juited  States,  are 
to  be  according  to  the  niodififHi 


adsMralQr  pcnetica  in  on 
eountiy  engrafted  npeo  the  Bri- 
tish practice  $  anditbnotasoA 
fident  mason  for  rejecting  a  parti- 
cuhtf  process,  whidi  has  been 
constantly  nsod  In  the  Admiralqr 
Courts  of  this  conntry,  that  it  has 
foUen  into  desnetnde  in  En^and. 
lb. 
39*  The  procem  by  attachment  may 
issue,  wherever  the  defondant  has 
concealed  himself  or  absconded 
fiom  the  countiy,  and  the  goods 
to  be  attached  are  within  die  iu- 
risdiction of  the  admiralty.    lb. 

40.  It  may  issue  against  his  goods  aod 

chattels,  and  against  lus  credits 
and  efiecu  in  the  hands  of  third 
persons.    lb. 

41.  The  remedy  by  attachment  in  the 
admiralty,  in  maritime  casss,  ap- 
plieseven  where  thesame goods 
are  liable,  to  the  process  of  foreim 
attachment,  issuing  from  the 
Courts  of  common  law.   A. 

42.  It  appUes  to  the  case  of  a  pinoi- 
ad  capture,  and  the  civil  remedy 
Is  not  merged  in  thecriminalo^ 
fence,    lb. 

43.  In  case  of  default,  the  property 

attached  may  be  condemnnd  to 
answer  the  demand  of  the  llbd^ 
lent.    A. 

44.  It  is  not  necessary  that  the  pro- 

perty to  be  attached  should  be 
specified  m  the  libd.    1ft. 

45.  U  seesit,  that  an  attachment  can- 
not imoe  without  an  express  or- 
der of  the  Judge,  but  it  may  be 
Issned  simultaomsly  with  the 
monition ;  and  where  the  attach- 
ment issued  m  this  manner,  and 
in  pursuance  of  the  prayer  of  the 
libel,  tUs  f  kNirt  will  presume  that 
it  was  regularly  Issued.  .16. 

ALIEN. 

The  treaty  of  I77ft,  betweeu  the  Uni- 
ted Stages  and  France,  allowH 
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the  citiiens  of  dtber  country  to 
bold  lands  in  the  other;  and  th^ 
title,  once  vested  in  a  French  fob- 
ject,to  bdd  hindsinthe  Itpited 
Statist,  was  not  devested  by  the 
abro{.aiion  of  that  treaty,  and  the  & 
expiration  of  the  smbsequent  con- 
vention of  1800.  Corneal  t. 
BciiiJb,  181 

ATTACHMENT. 

iSee  Admibaltt*  37.  S9»  40,  41, 42,      7. 
43, 44, 45. 

c. 

CAPTORS^ 
iS^PaizB,  1,2. 


CHANCERY. 


8. 


1.  Although  bilU  of  r«>view  are  not 
strictly  within  the  statute  of  limi- 
tations, yH  Courts  of  equity  will 
adopt  tht*  analogy  of  the  statute 

in  prescribing  the   tioif  within       9* 
which  they  shall    be    brought. 
ThtoMU  V.  Aome ,         14&  149^ 

2.  Ap|Mb  in  equity  causes  being 
limited  by  the  Judiciary  Acts  of 
1789,  c.  20.  s.  22.  and  of  1803, 
c.  353.  [zciii.]  8.  2.  to  five  years 
after  the  decree,  the  same  period 
of  limitation  is  applied  to  bills  of 
review     lb.  IM) 

3.  Qiuerf ,  Whether  a  bill  of  review,     10. 
foundH  upon  matter  discovered 
since  the  diecree,  is  also  barred  by 

the  hipiMe  of  five  years?     J6. 

IM 

4.  ItismthedisCTetionoftheCourt,    11. 
to  grant  leave  to  file  a  bill  of  re» 
view  for  that  cause.    16. 

9.  Akhoogh  the  sttuutcs  of  limita^ 
tion  do  not  eipressly  apply  to 
Courts  of  equity,  yet  the  period 
which  takes  away  a  riffht  of  entry, 
ov  an  ejectment,  is  held  b?  9nalo»_ 


gy  to  bar  relief  in  equity,  evra 
where  the  period  of  limitation  for 
a  writ  of  right,  or  other  real  ac« 
tion,  has  not  eipired.  Ebnend^nf 
V.  IViylor,  152. 168 

The  rule  which  requires  all  the 
parties  in  interest  to  be  brou^ 
before  thr  'ourt,  does  not  amct 
th«*  juriftf Jiction,  but  is  subject  to 
thf  jurisdiciion  of  the  Court,  and 
may  be  modifi^  according  to  cir^ 
eumsiaoces.     A.  i  CJ5 

The  joinder  of  improper  parties, 
as  cit'sens  pf  the  same  State,  dec 
will  not  affect  thf  jorisdirtion  of 
the  i'ircuit  Courts  in  •'quiiy,  at 
beiwet-n  the  parties  who  are  pro- 
pe;  ly  |>efi»re  the  i  ourt,  if  a  decree 
may  be  pronounced  as  betwf  q 
the  parties  who  are  citizenii  of  the 
sameSute.  Cornea/ v.  &-  ^a, 
181.188 
A  decree  must  be  sustnin^-d  by  Jie 
allf*Kations  of  tht*  ptirties,  as  well 
as  by  the  proofs  in  the  cause,  and 
cannot  l)e  founded  upon  a  fact  not 
put  in  issue  by  the  plHidings.  lb. 
In  the  Courts  of  the  United  States, 
wherever  the  case  may  be  com- 
pletely decided  as  between  the 
litigant  parties,  an  interest  exist- 
ing in  some  other  person,  whom 
the  process  of  the  Court  cannot 
reacn,  as  if  such  a  party  be  a  re-' 
sident  of  another  State,  will  not 
prevent  a  decree  upon  the  merits. 
Elmemiorf%.  Taylor^  l&T 

Bin  to  rescind  a  contract  for  the 
exchange  of  lands  dismissed  un« 
der  the  special  chrcuinstanres  of 
the  case.    CanmU  v.   fio/ifo, 

181 
Acertifiaded  bankrupt  or  insol* 
vent,  against  whom  no  relief  can 
be  had,  is  not  a  necessary,  party ; 
bat  be  cannot  be  examined  4>  % 
witness  in  the  cause,  until  an  or- 
der has  been  obtained  tiponnii>- 
tioo  ftw  that  porpoae.  Pe  IFoif 
▼.  Joknmm^  3B4 
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CCWSTRUCTION  OF  STA- 
TUTE. 

See  Admimltt,  11,  12,  IS,  14, 15. 

20,21.23.  2ir.  88. 
Constitutional  Lawj  4, 7. 9>  10* 
"Patkht. 

USUET. 

COLLECTOR. 

AcMtKALTT,  14y  15. 

CONSULS. 

fteADinftALTT,9« 

CONSTITUTIONAL  LAW. 

t.  Coogreti  htf y  by  tbe  conttitution, 
ezdative  authority  to  regulate 
the  proceedings  in  the  Courts  oi 
the  United  Staff* ;  and  the  States 
have  no  authority  to  control  those 
proceedings,  except  so  far  as  the 
State  process  acts  are  adopted  by 
Congress,  or  by  the  Courts  of  the 
United  States  onder  the  authori^ 
of  t  oogress.  H^eytium  ^.  So9h 
ikturi,  1.21 

S*  The  proceedings  on  executions, 
and  other  process,  in  the  Courts 
<4  the  I'oitifdl  States^  in  suits  at 
camnKNi  Ihw,  are  to  be  the  same 
ili  each  State,  respectively,  as 
were  uxed  In  the  Supreme  Couit 
of  the  State  in  September,  1789, 
snbject  to  such  aherations  and  ad^ 
ditions  as  the  said  Courts  of  the 
United  States  m^  make,  or  as 
the  Supreme  Court  of  the  United 
States  shall  piescribe  by  role  to 
the  othffr  Courts,    lb. 

B.  A  State  hifr  regulating  rxecotions, 
enacted  sobseqoent  to  September, 
1789,  is  not  applicable  to  execo* 
lions  issuing  cm  judgments  render- 
ad  by  the  Couru  of  the  United 
Stales,  unless  ezprcssl|y  adopted 


by  the  -rqinfattloiis  and  mks  of 
those  Courts.    JK. 

4.  The  S4th  section  of  the  Jodidary 
Act  of  1789,  c  20.  which  pro* 
vides,  ^  that  the  hiws  of  the  se- 
veral States,  except/'  &c  **  shall 
be  regardc^d  as  rult^  ttf  iecUifm 
in  trials  at  common  law,  in  the 
Couru  of  the  United  States,  in 
cases  where  they  apply,^  does 
not  apply  to  the  process  and  prac- 
tice of  the  Couru.  It  is  a  mere 
legislative  recognition  oit  the  prin- 
ciples of  universal  jurisprudence, 
as  to  the  operation  tfthtlexhd. 
J6.  24 

5.  The  sututes  of  Kentucky  con- 
cerning executioiis,  which  require 
the  pluntiff  to  endorse  on  tbe'ez- 
ecution  that  Iwnk  notes  of  the 
Bank  of  Kentuckv,or  notes  of 
the  Bank  of  the  Commonwealth 
of  Kentucky,  will  be  received  in 
payment,  and,  on  his  refusal,  au- 
thorise the  defendant  to  give  a 
replevin  bond  for  the  debt,  paya- 
ble in  two  years,  are  tiot  applic*- 
ble  to  executions  issuing  on  jodg- 
menu  rendered  by  the  Couru  of 
the  United  Suites.     lb. 

6.  The  case  of  Pmimer  v.  jiUem^ 
(7  CroficA,  550.)  reviewed  and  re- 
conciled with  the  present  decision. 
lb.  37 

7.  The  prevision  in  the  Proeess  Act 
of  1792,  c  137  [xxxvi.]  authorw 
Ising  the  CourU  of  the  United 
Sutea  to  nuike  altrrations  in  ihe 
regulaiicms  oooceming  ezeen- 
timis,  and  other  process  issuiiig 
from  those  t'ouru,  is  not  a  dele- 
gation of  legistotlve  authorityy 
and  is  conlbrmable  to  the  consti* 
tatkm.    lb.  42 

$.  Tbeactof  assembly  of  Keotncky 
of  the  21st  of  llecember,  1821, 
whkh  prohibiu  the  w^le  of  prw- 

Cy  taken  tmdar  executions  Ibr 
than  three  fomrths  of  its  ap- 
praised valne,  without  the  < 
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ol*  the  oimer,  does  no!  apply  td 
a  vemdiiUmi  ezpomat  btoed  out 
of  the  Circuit  Court  for  tlie  Dis- 
trict of  KHitucky.  Bank  of 
Vmitd  Siate9  ▼.  Habtead^  5 1 
9-  The  laws  of  the  United  States  au- 
thorize the  Courts  of  the  Union 
.  so  to  niter  the  form  of  the  process 
of  execution  used  in  the  :^upreme 
Courts  of  the  StHtes  in  1789| 
as  to  subject  to  execution  hnds 
and  other  property,  not  thus  sub- 
ject bv  the  State  laws  in  force  at 
thattnne.    i6. 

10.  The  Process  ArU  of  1789  and 

1792,  expressly  extending  to  a 
capiat^  held  that  Congress  must 
be  understood  as  haTiiig  adopttnl 
that' process  as  onie  that  was  to 
issue  permHuently  from  the  Courts 
of  the  United  States,  whenever  it 
was  in  use  in  September,  l789>asa 
Sute  process.  Bamk  of  United 
Simit$  V.  Jamtaryf  note  a,  68 

11.  QMtrff  How  far  ailiU  of  lands, 
duly  proved  and  i^scoaded  in  one 
State,  so  as  to  be  evidence  in  the 
Courts  of  that  State,  is  theivby 
rendered  evidence  in  the  Courts 
of  another  State,  (provided  the 
record,  on  its  face,  shows  that  it 
possesses  all  the  solemnities  re- 
quired by  the.  laws  of  the  State 
where  the  land  lies,)  under  the 
4th  art.  sec  1.  of  the  constitutioo 
of  the  United  States?  Dttrhf$ 
/evfet  V.  Muffer^  465. 4(19 

COVENANT. 

iSst  Plbabino,  3, 4, 5, 6. 

D. 

DEVISE. 

1.  J.P.»by  hb  iMt  wOl,  after  certain 
peonhiry  bfteiei,  devised  as  fol- 
lows :  <*  Item,  I  give  and  be- 


ipieath  unto  my  loving  wife  M., 
iAtkemt  ofm^  iandt  andtene* 
mKnt9  whatsoever,  whereof  I  shall 
die  seised  in  possession,  reversion, 
or  rc^mainder,  provided  $ke  has 
no  lawful  Uiuf.  Item,  I  give  and 
bequeath  unto  M.,  my  beloved 
wife,  whom  f  likewise  constitute, 
make,  and  ordain,  my  sole  execu- 
trix of  this  my  last  will  and  teita- 
ment,  ail  and  singmlar  my  lundB, 
me99uage9  and  tenemeni$f  by  her 
freely  to  be  pteeeeeed and enfoy^ 
edj^*  See.  ^  and  1  make  my  loving 
friend,  II.  J.,  executor  of  this  my 
will,  to  take  care,  and  see  tba 
same  performe* ,  according  to  my 
tme  intent  and  meaning,'^  &c. 
The  testator  died  seined  without 
issue,  and,  after  the  death  of  the 
testator,  his  wife  M.  m^irried  one 
O.  W.,  by  whom  she  had  lawful 
Issue.  Heldj  that  she  took  an  es- 
tate for  fife  only  under  the  w«n  of 
her  husband,!.  P.  IFnghi  v. 
/Vim,  204.225 

2.  Where  there  are  no  words  of  limi- 
tation to  a  devise,  the  general 
rule  of  law  is,  that  ^the  devisee 
takes  an  estate  for  life  only,  unless, 
from  the  language  there  used,  or 
from  other  purts  of  the  will,  there 
IS  a  plain  intention  to  give  a  laraer 
esute.    lb.  227»  228 

3.  T#  make  a  pecuniary  legacy  a 
charge  upon  lands  devised,  there 
must  be  express  words,  or  a  plain 
implication  from  the  words  of  the 
w'dL    a.  229 

4.  Where  words  are  used  by  a  testa- 
imtf  which  are  insensible  in  tha 
place  where  tliey  occur,  or  their 
ordinary  meaning  is  deserted,  and 
no  other  is  furnished  by  the  will, 
they  must  be  entirely  disregarded. 
J&.  299 

5.  An  mtradnetofy  ckuse,  showing 
an  intemipn  to  dispose  of  the 
whole  of  tH^tritatdr^s  estate,  wiff 
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not  attach  itielf  to  a  tybfeoiieDt 
deYising  claiisey  so  as  to  eoiarge 
the  latter  to  a  fee.    A.  228 

6.  The  word  <<  iememenU^  does  not 
carry  a  fee  independent  of  other 
circuQistances.    lb.  238 

DUTIES. 

See  Abmoax^tYi^. 

EVIDENCE. 

See  ADMntALTTy  5. 
Cbamcibt,  8. 

IirSURANCBi. 

hmx  Loci|  6. 

U81J1T|6. 

F. 

FORFUITWIE. 

Sfe  ADMiitALTTy  II9  12, 18|  14, 15. 
20/21.23. 


INSURANCE. 

1.  Under  a  i^olicy  containing  the 
following  clause :  ^  It  U  declared 
and  understood,  th^t  if  th**  Hbo»e 
mentioned  hrig,  aAer  a  regular 
surtey,  should  be  condemn^  for 
being  unsound  or  h>tten»  the  in- 
aun-rs  shall  not  be  boutidtopajr 
the  sum  hereby  insured,  nor  any 

Girt  thereof.^  A  survey  by  tlie 
aster  and  Wardens  of.  the  port 
of  New*Orteamiy  which  was  ob- 
tained at  the  instance  of  the  mas- 
ter, who  was  also  a  jpait  owner, 
and  was  transmitted  by  him  to 
the  other  part  owner,  and  by  the 
Utter  laid  befart  the  anclarwritera 


as  proof  of  the  loss,  stated,  that 
the  Wardens  ^  prd«*red  tint-  streak 
of  plank  fore  and  aA  to  be  taken 
out,  about  three  feet  below  the 
bends  on  the  starbiiard  side ;  and 
found  the  timber  and  lioltom 
plank  po  much  decayed,  that  we 
were  unanimcHisly  of  upiniim  her 
repairs  would  ciist  more  than  she 
would  be  woith  aft^-rwards,  and 
that  it  would  be  for  the  interest  of 
all  concerned  she  should  be  coo* 
demned  as  unworthy  of  repair  oo 
that  ground.  We  did,  therefore, 
condemn  her  as  not  seaworthy, 
and  as  no  worthy  of  repailr;  and, 
therefore,' according  to  the  pow- 
era  vested  by  law  in  the  Master 
and  Wardens  of  this  port,  we 'do 
tereby  order  and  direct  the  afore- 
said damaged  brig  to  ha  sold  at 
public  auction  for  the  account  61 
the  insurers  thereof,  or  whoono- 
ever  the  same  may  concern.^  It 
was  held,  tlmt  the  survey  was  con- 
clusive evidence,  under  the  clause, 
to  discharge  the  hwirers  from 
tbeh*  liability  for  the  loss.  Jm- 
uey  V.  Columbian  Lm.  Co.    411. 

416 

2.  Xituare,  How  hf  the  State  legisia- 
tares  may  authorise-  the  cnndem- 
nation  of  vessels  as  uuscn  worthy, 
by  tribunab  or  boards  constituted 
under  State  authority,  in  the  ab- 
sence of  any  general  regolatioQ 
made  by  Congress,  undfr  its  pow- 
er-of  regulating  comioerce,  or  as 
a  branch  of  the  admirahy  juris- 
dirdon?  .  X6..  418 

8.  However  this  may  be,theabcivn 
condemnation  not  beinv  ffp^i4lljr 
authorised  by  any  law  of  the 
State  of  Louisiana  it  would  not 
have  been  considered  as  r«Miclii> 
sive  evidence  Within  taeciaiisey 
had  not  the  condf^mnation  tieen 
obtaiaad  by  thn  sustar,  as  the 
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igeat  of  the  owoeify  aad  after* 
wards  adot>ted  by  thi*mat  proof 
of  the  Acu  tuted  iherdn.    lb.  . 

J. 
JURISDICTION. 

1.  inie  CoorU  of  the  UoilMl  States 
are  Coarti  of  Uadttd^  but  not  of 
inferior  jurisdiction.  If  the  ju- 
risdiction be  not  ttlli^ed  in  Uie 
proceedings,  their  judgments  and 
decrees  may  be  reverstfd  for  that 
causci  on  a  writ  of  error  and  ap- 
peal; but|  until  reversed,  they  are 
conclusive  evidence  betw<!en  parr 
ties  and  privies.  JUPCwrmckamd 
Wife  v:  SuKvimi,         192. 199 

5ee  AdmikaltTi  1&  24,  25^  26, 
27,28.36. 
ChancieT|6,7« 

IirSUBAM<Jk|  2. 

L. 

LEGACY. 

See  Divtssi  S. 

LCX  LOCI. 

T.  The  Courts  of  every  government 
or  state,  have  the  exclusive  au- 
thority of  construing  its  IochI  sta- 
tutes, and  titeir  conftrurtion  will 
be  respected  in  other  countries  or 
sutes.  Elmmdorf  v.  Taylor, 
1.53.  139 

2.  This  Court  res  )efts  tht-  decis*ohs 
of  the  State  .*ourts  upon  tlvir 
IocmI  »tBiiit«*s,  .n  the  same  manner 
as  the  State  C<nirts  art*  bound  by 
the  decisions  «if  this  Court  in  con- 
struing the  constltiitfon,  laws  and 
tr»*aties  of  the  Union.    lb. 

3.  The  title  ^nd  dlspasititm  of  real 

property  Is  gpyemcd  by  the  lex 


5t 


hei  red  eiite.  M^Cormidt  ▼. 
SwOieami,  192.202 

The  title  to  lands  can  pnly  pass  by 
devise,  according  to  the  hws  of 
the  State  or  country  where  the 
lands  lie.  The  probate  in  one 
State,  or  country,  is  of  no  validity 
as  affeaing  thf  title  to  lauds  io 
another.    A.    Darby  v.  Mayer, 

469 
QiMere,  How  far  this  general  prin- 
ciulf  is  modified  by  the  provisions 
of  the  constitution,  and  laws  of 
the  United  States,  In  respect  to 
the  faith  and  credit,  A?c.  to  b^ 
given  to  the  public  acts,  records, 
and  judicial  proceedings  of  each 
State  in  every,  other  State? 
Darby  ^.  Mayer,  469 

&  A  duly  certified  copy  of  a  will  of 
lands,  and  the  probate  thereof,  in 
the  Orphan's  Court  of  Maiyhmd, 
is  not  eviden^,  in  an  acuon  of 
ejectmeit'^^of  a  devise  of  lands  in 
Tennessee.    A. 


See  UsuBT,  1, 2. 
LIMITATION  OF  ACTIONS. 

1.  Although  the  statutes  of  limitation 
do  not  apply,  in  terms,  to  Courts 
of  equitv.  yet  the  period  of  limi- 
tation which  takes  away  a  Tighr 
of  entry,  or  an  action*  of  «*ject- 
ment,  has  been  held  by  atialcigj 
to  b»!r  relief  in  equity,  eveu  where 
the' period  of  iiinitation  for'a  writ 
of  right,  or  other  real  action,  had 
not  expired.  tihaeiUbrfy.  Tau^ 
tor,  152.  168 

2.  Where  an  adverse  possession  has 
continued  .  for  twenty  years,  it 
cpnuUutes'  a  complete  bar  in 
equity,  wherever  juk  eject.nent 
would  be  barred  if  the  plaintiff 
pnsaessed  a  legal  title.     lb. 

3.  Note  colleaing cases  asiolheeffect 

of  lapse  of  time.   lb.  177*  note  ff. 
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LOCAL  LAW. 

U  In  Keotucky^  a  survey  mutt  be 
prt;8Uine()^  to  be  recorded  at  the 
eipinitiou  of  thrf*e  mootht  from 
its  date,  and  Hn  entry  dependent 
on  it  is  entitled  to  all  the  notoriety 
of  the  survey  as  a  matter  of  re  •. 
eord.  Eimendorf  v.  Taylor^ 
152.  157 

2.  An  entry  in  the  Mlowing  words, 
«•  W.  D.  enters  8,000  acres,  be- 
finning  at  the  roost  south wei>t- 
wardly  corner  of  D.' R.'s  survey 
of  8/X)0  acres^  between  Floyd's 
Foric  and  '  Bull  Skin ;  thence 
along  his  westwardly  line  to  the 
comer;  thence  the  same  course 
with  J  K.'sline  north  .2  degrees 
west,  9d4  poles,  to  a  sonrey  of  J. 
L.  for  22,000  acres ;  thence  with 
Lewis'  line,  and  from  the  htps^ 
ning  south  7  degrees  west  till  a 
line  parallel  with  the  first  line  will, 
include  the  quantity,^  b  a  valid 
entiry.    lb. 

3.  Such  an  entry  is.  aided  by  the  no- 
torie^  of  tlie  surveys,  which  it  ' 
calls  to  adjoin,  whens  those  sur* 
vcys  had  been  made  three  months 
anterior  to  its  date.    i6. 

4.  The  following  entry,  /<  I.  T.  en* 
ters  lOfiQO  acres  of  land,  on  part 
of  a  treasury  warrant,  No.  9,739» 
to  be  laid  off  in  one  or  more  sur- 
T^f  lying  between  Stoner's  fork 
and  Hingston*s  fork,  about  six  or 
seven  miles  nearly  northeast  of 
Harrod's  lick,  at  two  whrte-aah 
saplinn  /W>m'  one  root^  with  the 
Mer  K  marked  on  each  of  them, 
standing  at  the  forks  of  a  wM 
branch  of  Hidgston's  fork,  on  the 
east  side  of  the  branch,  then  run* 
niog  a  line  from  said  ash  s>iplingS| 
south  45  degrees  east,  1 ,60^)  poles, 
thence  extending  from  each  end 
of  this  line  north  45  degrees  east, 
down  the  branch,  nntil  a  Ime 
nearlyparallel  to  the  beginning  line 


shall  indnde  the  qdantityof  vacant 
'  land,  exclusive  of  prior  claims,'' 
is  not  a  valid  entry,  there  beinr 
no  proof  that  the  ^  two  white-ash 
saplings  from  one  root,  with  the 
letter  K  inark«'d  on  each  of  them, 
standing  at  the  forks  of  a  west 
branch  of  Hingston's  fork,''  had 
acquired  sufficient  notoriety  to 
constitute  a  valid  call  for  the  be* 
ginning  of  an  entry,  without  fur- 
ther aid  than  is  afforded  by  the  in- 
formation that  the  land  lies  lie* 
tween  those  .forks.  M^DmBett 
V.  Fetfitm,  454 

5.  The  \iKn\  law  of  Maryland,  as  to 
the  effect  of  evidence  of  the  pro- 
bate of  n  will  of  lands,  in  an  ac- 
tion of  ejectment,  is  the  same 
with  the  common  law.  Darbj^$ 
lessee  v.  Mayer^  465.  470 

&  The  act  of  assembly  of  Maryland 
of  17989  s.  4*  ch.  2.  art.  3.  does 
not  extend  to  a  will  of  hinds,  to 
as  to  make  the  probata'  conclu- 
sive evidence  in  an  action  of 
ejectment.    16.  471 

7.  By  the  laws  of  Tennessee,  a  wiB 
of  lands  In  another  Stare  is  not 
made  evidence  in  an  aciioo  of 
eiectmuit  foi  lands  in  Tennessee. 
16.  472 

SeeVwatit. 

LOTTERY. 

1.  The  scheme  of  a  lottery  contain- 
ed a  stationary  prixe  for  the  first 
drawn  number  o>n  each  of  tw«-lve 

.  days,  during  which  the  drawing 
Was  to  continue,  and  th«*  first 
drawn  number  on  the  tenth  dav 
was  tp  be  eniitled  to  30,000  dol- 
lars, payable  in  part  by  three 
hundred  tickets,  from  Noa.  501  to 
800,  inclusive.  No.  62.^,  one  of 
the  SOO  tickets  ta  be  given  in 
part  paymeiit  of  the  said  priae, 
was  dlrawn  first  on  that  daT,and 
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dcdM  to  be  cndd^tothe  prife 
of  90fl00  MJkn.  After  the 
drawini  for  the  dty  was  eon- 
chidfdy  the  memisiers  ffferied 
this  dediiioo,  and  awarded  the 
priie  to  No.  4,7(i0,  which  waa 
drawD  next  to  No.  623,  and  had 
drawD  a  priae  of  twenty-liTe  dol* 
larai  which  th^y  decnwd  to  Na 
6S9.    Btmtiv.DavU^  395 

2.  In  drawing  the  name  loCterjyit 
waa  diacovcTNl  on  the  hut  day, 
that  the.  wheel  of  blanks  and 
pHzea  contained  one  blank  lew 
than  ought  to  haie  been  pot  into 
it;  and  to  remedy  this  mistake 
an  addhionai  blank  was  thrown 
in.    A. 

3.  In  an  action  brboiiht  by  tlie  ma- 
nagtirs  against  a  penon  who  had 
-purchased  the  whole  lottery, for 
the  porehaae  miooey,  it  was  held, 
that  these  hregolaritiea  did  not 
vitiate  the  drawing  of  the  lottery, 
the  condiiCt  of  the  managers  bav* 
ing  been  "AoiiajEdb,  and  this  afirm- 
ance  of  their  acu  not  furnishing 
any  Inducement  to  the  repetitioo 
of  the  saasemistalM',  nor  any  mo- 
tive Ibr  misconduct  of  any  de- 
scriptioo.    Ik  , 

4.  Qaiere,  Whether  the  ticket  No. 
filS,  or  No.  4,760,  was  entitled  to 
thepriw  of  S0/)00  dollars  ?  A. 

See  PlRAcncB,  8* 

M. 

MANDATE. 
See  AnmaiLn,  S9|  M.  34, 35. 
P. 

Latent* 

1.  A.y  having  obtained  •  patent  ibr 
k  pew  and  usaM  imniotamc 


to  wit,  a  machine  fer  aaaking 
watch  diaine,  brought  an  action, 
under  tiie  3d  section  of  the  Pa- 
tent Act  of  1800,  c.  179.  [zxvi-] 
for  a  vidlatiun  of  his  putent  right, 
against  B. ;  and  on  the  trial,  an 
agrei'meist  wts  proved,  made  bj 
thr  liefendant  with  C,  to  por- 
cliase  of  him  Jill  the  watch  chains^ 
not  exceeding  hvtf  groas  a  week, 
which  he  might  be  able  to  amno* 
lactore  within  six  monihs,  and  an 
^reement  on  the  part  of  C.tp 
devote  his  whole  time  and  atten- 
tion'to  the  manofiictore  of  the 
watch  chains,  and  not  to  sell  or 
dispose  of  any  of  them,  ao  as  to 
Interfere  with  the  exclusive  pri- 
vilege secured  to  the  defendant  of 
purchasing  the  whole  qnanti^ 
which  it  might  be  prarUcalile  for 
C.  to  make  i.  And  it  was  proved, 
thet  the  machine  used  by  f :.,  with 
the  knowledge  and  €|onsent  of  the 
delendant,  in  the  manufecture, waa 
the  same  with  that  invented  by 
the  phiiiitiir,  and  that  aU  the 
watch  chains  .thus  made  by  C. 
were  delivered  to.  the  delendant 
nccordmg  to  the  contiact.  ffe&f, 
that  if  tiw  contract  was  real,  and 
not  colourable,  and  if  the  defend- 
ant had  no  other  ronnexion  widi 
C.  than  that  which  grew  out  of 
the  contract,  it  did  not  amount  to 
a  breach  by  tlie  defendant  of  the 
plaintiff  *s  patent  right  JEepibVi- 
ier  V.  De  Yemg^  3^8 

2.  Such  a  contract,  connected  with 
evidence  from  which  the  jury 
might  legally  mfer,  either  that  the 
machine  ^hich  was  to  be  employ- 
ed hi  the  nmnufacture  of.  the  pa- 
tented article  was  owned  wholly 
or  m  part  by  the  defendant,  or 
that  it  was  hired  to  the  delendant 
for  six  months,  under  colour  of  « 
sale  of  the  articles  to  be  maaofoo- 
tured  with  it,mnd  with  intent  to 
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iofWiethe  plaintiff 't  patent  rif^iit^ 
woold  amottot  to  a  breach  of  his 
right.    U. 

PAYMENT. 

]•  In  general,  a  pajrment  deceived  In 
foiged  paper,  or  in  any  bate  coin, 
is  not  goiKf ;  nnd  if  iln-re  bf  no 
negiit^fnce  in  rbe  patl>vbe  may 
recover  bark  the  rcNiKifirration 
paid  Icir  them,  or  sue  npi*n  his  ori- 
giniil  demMnd.  bmted  SiateM 
Dtink  V.  Hank  of  (iforgioy   333 

9.  ftijt  thi:«  principit*  df»es  n«Jt  apply 
to  a  payroem  made  boma  JMr  to 
a  bank,  III  lu  own  not.*s,  which 
are  received  ascaNh,  and  aftiv- 
wards  discovered  to  bt  forged. 
lb.  342 

^.  In  case  of  soch  a  payment  upon 
seneral  account,  an  anion  may 
be  miiinuined  by  the  pnrty  pay* 
ing.the  notes,  if  th^re  is  a  balance 
due  him  from  the  hnnk  u|ion  their 
ffeneral  acccHint,  either,  upon  an 
ptnmvl  ctmp  tft$9ffft^  ot  as  for 
moniy  had  and  reci  iiM.     lb. 

4.  Bank  notes  are  a  p  *rr  of*  the  cur- 
rency of  the  country  •  they  pus 
as  money,  and  are  a  good  tender, 
unless  specially  objected  to.    lb. 

S47 

PLEADING. 

1.  lb  a  plea  of  justification  by  the 
Marshal,  for  mK  levying  an  exe- 
cution, setting  forth  a  remission, 
by  the  Si^rftary  of  the  Treasu- 
ry, of  the  forfipitureor  p**nalty,  on 
which  the  judeuK'nt  was  obtained| 
it  is  not  neces^ry  to  set  forth  the 
statement  of  farts  upon  which  the 
ffroission  w^s  fcainded.  Vmied 
Staie$  V  Mohrii^  2-i6.  283 

X  A  defrctive  derlaratitia  may.  be 
aided  by  the  plea,  and  a  defective 
plea  by  the  replication.    lb.  296 


8.  In  a  declaration,  upon  a  covenant 
of  warranty,,  it  is  necaasary  to 
allege  substantially  an  eviction 
by  title  paramount ;  but  no  formal 
terms  are  nrescribad  in  which  the 
averment  is  to  be  nude.  Day  v. 
Ckim^  449 

4.  Where  it  was  averred  in  soch  a 
deciaratiou,  ^  ihat  ili«'  and  O. 
ha  f I  not  a  Ivriiod  ami  suilicicnt  title 
tojhe  said  tract  of  land,  and  bv 
reason  thereof  the  said  plaimifb 
were  ou  4ted  and  d'isp<isseftted  of 
the  ^id  premiseii  by  doe  course 
of  luas"  it  was  held  sufficient  as 
a  substantial  averment  of  an  evic- 
tion by  titia  paramount,     lb 

5.  Where  the  plaintiff*  declared  in 
covenant  both  as  heira  and  devi- 
sees, without  ahowing  in  particu- 
lar bow  they  were  heirs,  and 
without  anting  out  the  will,  it  was 
held  not  to  be  fatal  on  general 
demurrer    .A. 

6.  Such  a  niefect  may  be  amended 
under  the  32d  s^tion  of  the  ju- 
diciary Act  of  1789,  c.  20.    n. 

PRACTICE. 

1.  Congress  has  power  to  regulate  the 
pro«:ess  in  the  iUMirts  of  the 
Union,  in  all  cases.  Independent 
of  State  laws,  and  State  practice. 
Wtymtm  v.  Sauikard^         1.21 

3.  The  14th  aection  of  th'>  Judiciary 
Act  of  1^89,  c.  20.  authorizes  the 
Couru  pf  the  United  States  to 
issue  writs  of  execution,  as  well 
as  t>ther  writs.     lb.  22 

3;  The  34ih  section  of  the  Judiciary 
Act  a(  I7a9«  c.  20.  does  not  ap- 
ply to  the  process  and  practice  of 
the  Couru.  It  merely  lumishes 
a  rule  of  decision,  and  i%.  not  in- 
tended to  regulate  the  remedy. 
lb.  U 

4;  The  Process  Act  of  1792,  c  137. 
[3ULKvL]  is  the  law  which  r^go- 
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